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Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district. 


Mabtim  L.  Newell,  Reporter,  Springfield,  Hlinois. 


FIRST  DISTRICT, 

Composed  of  the  ooimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

CLERK—Thomas  N.  Jamieson,  Ashland  bk>ck,  Chicago. 

JUSTICES. 

Francis  Adams,    Ashland  Block,  Chicago,  niinois. 
Nathaniel  C.  Sears,  **  **  **  " 

Thomas  G,  Windes,     "  "  "  ** 

SECOND  DISTRICT, 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

ezcey^  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  third  Tuesday  in  May, 

and  the  first  Tuesday  in  December. 
Clerk— Columbus  C  Duffy,  Ottawa,  lUiuoia. 

JUSTICES, 

John  D.  Crabtree,  Dixon,  Illinois. 

DORRANCE   DiBELL,    JoHet         " 

Francis  BL  Wright,  Urbana,  *' 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk — W,  C.  Hippard,  Springfield,  Illinoia 

JUSTICES. 

OuvBR  A.  Barker,  Carbondale,  Illinois. 
Benjamin  R.  Burroughs.  Edwardsville,  Illinois. 
John  J.  Glenn,  Monmouth,  Illinois. 

FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  tne  fourth  Tues- 
days in  February  and  August. 
CLERK—Frank  W.  Havill,  Mount  Vernon.  Illinois. 

JUSTICES. 

James  A.  Creightox,  Springfield,  Illinois. 
Nicholas  E.  WoIthinoton,  Peoria,  ** 
Hiram  Biqelow,  Galva,  '* 

BRANCH  OF  THE  APPELLATE  COURT— FIRST  DISTRICT. 

This  Court  is  held  by  three  Judges  of  the  Circuit  Court,  desiKnated 
and  assigned  by  the  Supreme  Court  at  its  February  term.  18d8.  under 
the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2, 1807. 
Hurd*8  Statutes,  1897, 508;  Laws  of  1897,  158. 

JUSTICES. 

Henrt  M.  Shepard,  Chicago,  Illinois. 
Outer  H.  Horton,        *»  m 

Henry  V.  Freeman,       *'  ** 


Judges  of  the  Cibcuit  CJouets. 


CIRCUIT  COURTS. 


Exclusive  of  Cook  county,  the-State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  aJid  Saline. 

JUDGES. 

Joseph   P.  Robarts,   Cairo,    lUinoia 
Oliver  A.  Harker,  Carbondale,  ** 
Alonzo  K.  Vickers,  Vienna,        " 

Second  Circuit, — ^The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon,  Illinois^ 
Prince  A.  Pearce,  Carmi,  •* 

Enoch  E.  Newun,  Robinson,  " 

Third  Circuit. — The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville,  Illinois. 
Martin  W.  Schaeffer,  Belleville,  " 

William  Hartzell,  Chester,  •' 

Fourth  Circuit. — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Wiluam  M.  Farmer,  Vandalia,  Illinois. 
Truman  E.  Ames,  Shelbyville,  " 

Samuel  L.  Dwight,  Centralia,  *' 

Fifth  Circuit. — ^The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Henrt  Van    Sellar,    Paris,    Dlinois. 
Ferdinand  Bookw alter,  Danville,  ** 
Frank  K.  Dunn,  Charleston,  •* 

Sixth  Circuit. — ^The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

Francis   M.  Wright,  Urbana,  Illinois. 
Edward  P.  Vail,  Decatur,  ** 

William  G.  .Cochran,  Sullivan,       " 

Seventh  Ciratit.— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield,  Illinois. 
Robert  B.  Shirley,  (-arlinville,  ** 

Owen  P.  Thompson.  Jacksonville,      ** 

Eighth  Circuit. -—The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JVDQES. 

John   C.   Broady.    Quincy,   Illinois. 
Harry  Higbee,  Pittsfield,  *• 

Thomas  N.  Mehan,  Mason  City,  " 


Judges  of  the  Circuit  Courts. 


Ninth  Cireuit— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDOBS. 

John  J.  Olbnn,  Monmouth,  Illinois. 
George  W.  Thompson,  Galesburx,  " 
John  A.  Gray,  Canton,  ** 

Tenth  Circuit.— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Lbslie  D.  Putebbaugh,  Peoria,  Illinois. 
Thomas  M.  Shaw,  Lacon,  *' 

Nicholas  E.  Worthington,  Peoria," 

Eleventh  Cireuit,--The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

judges. 

C9LOSTIN  D.  Mters,  Bloomington,  Illinois. 
George  W.  Patton,  Pontiac,  ** 

John  H.  Moffett,  Paxton, 
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Twdfth  Circuit,— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 

DoRRANCE   DiBELL,  Joliet,  Illinois. 
Robert  W.  Hilscher.  Watseka,*' 
John  Small,  Kankakee,  *' 

Thirteenth  Circuit. — ^The  eounties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa,  Illinois. 
Harvey  M.  Trimble,  Princeton,    ** 
Samuel  C.  Stough,  Morris,  " 

Fourteenth  Circuit.  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bioblow,  Galva,  Illinois. 
WiLUAM  H.  Gest,  Rock  Island,  Illinois. 
Frank  D.  Ramsey,  Morrison, 
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Fifteenth  Circuit.— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtree,  Dixon,  Illinois. 
Jambs  Shaw,  Mount  Carroll,     " 
James  S.  Baume,  Galena,  " 

Sixteenth  Circuit.— The  counties  of  Kane,  Du  Page,  De  Kalh  and 
Kendall. 

JUDGES. 

Henry  R.  Willis,  ElRin,  Illinois. 
Charles  A.  Bishop,  Sycamore,  Illinois. 
George  W.  Brown,  Wheaton, 


it 


Seventeenth  Cireuit. — ^The  counties  of  Winnebago,  Boone,  McHenry 
and  Li^e. 

JUDGES. 

John  C.  Garter,  Rockford,  Illinois. 
Charles  E.  Fuller,  Belvidere.  Illinois. 
Charles  H.  Donnelly,  Woodstock,  Illinois. 
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COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  oounty  as  one  judicial  circuit, 
and  establishes  the  Circuit  and  Superior  Courts  of  said  oounty.  The 
Criminal  Court  of  Coo|[  Coirnty  is  also  established  with  jurisdiction  of  a 
Circuit  Court  in  criminal  cases  only.  The  judges  of  the  Circuit  and 
Superior  Courts  are  judges,  ex-offlcio,  of  the  Criminal  Court. 


CIRCUIT  COURT. 
Clerk — John  A.  C^ooke,  County  Building,  (!!hicago, 

JX7D0ES. 

Edwabd  F.  DcimB*  '  John  Oibbonb, 

murbat  f.  tuley,  richard  w.  cufpord, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

ARBA  N.  WaJERMAN,  CHARLBSi  G.   NEELY^ 

Elbridqe  Hanbcy,  Frank  Baker, 

Oliver  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 
Clerk— John  A.  Linn,  County  Building,  Chicago. 

JVVQES. 

Henry  M.  Shepard,  Arthur  H.  Chetlain, 

Theodore  Brentano,  Henry  V.  Freeman, 

Philip  Stein,  John  Barton  Payne, 

Willllm  G.  Ewino,  Nathaniel  C.  Sears, 

Jonas  Hutchinson,  Farun  Q.  Ball, 

George  A.  Trudb,  Joseph  E.  Gary. 
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Second  Distbict — May  Term,  1897. 


A.  J.  Lagerqnist  and  E.  D.  Scott  t.  Samuel  Williams. 

1.  Mebgbb — Of  a  UguriouH  Debt  in  a  Judgment.—^  long  as  any 
part  .of  the  original  debt  remains  unpaid;  the  debtor  may  insist  upon  the 
deduction  of  all  usurious  interest  which  has  been  paid  thereon  by  him 
froni  the  part  remaining  unpaid;  but  when  the  original  indebtedness  is 
merged  in  a  judgment  a  new  debt  is  thereby  created,  and  thenceforth  the 
original  claim  or  demand  is  extinguished  or  is  transferred  into  the  judg- 
ment as  a  new  obligation. 

2.  JUDOKENTS  BY  CoTuvisaBiOTS— Opening  of,  to  PUad  Usury.— A  party 
who  has  had  a  judgment  entered  against  him  by  confession  may  have 
the  same  opened,  and  he  may  be  let  in  upon  a  proper  application  to  make 
the  defense  of  usury. 

8.  JUDOMBNTB— By  Con/csrfon and  Upon  Verdicta—Di8tinction,^The 
only  difference  as  to  the  binding  effect  of  a  judgment  rendered  by  con- 
fession upon  a  warrant  of  attorney  and  one  entered  upon  the  verdict  of 
a  jury  after  a  trial,  is  that  the  former  may  be  opened  upon  the  applica- 
tion of  the  judgment  debtor  for  the  purpose  of  letting  him  in  to  make  a 
defense  which  he  has  had  no  opportunity  to  interpose,  but  if  no  such 
application  is  made  when  the  debtor  has  knowledge  of  the  facts  and 
ample  opportunity  to  make  it,  a  judgment  by  confession  becomes  equally 
aa  binding  and  conclusive  as  one  entered  after  a  trial  and  upon  the 
verdict  of  a  jury. 

4.  VsxmY—RigfU  to  Plead  Extinguished  by  New  Obligations.  —Where 
a  judgment  is  entered  upon  a  judgment  note  including  usurious  interest, 
in  settlement  and  satisfaction  of  which  a  new  note  Ib  given,  the  maker 
of  the  new  note  can  not  go  behind  the  judgment  and  plead  the  usury  in 
the  old  note  as  a  defense  to  an  action  brought  upon  the  new  one. 
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Assnmpsflt,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Grundy  County:  the  Hon.  Dorrance  Dibkll,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  December 
17,  1897. 

S.  C.  Stough,  attorney  for  appellants. 

While  usurious  interest,  voluntarily  paid,  can  not  be 
recovered  back,  still,  so  long  as  any  portion  of  the  debt 
remains  unpaid,  the  debtor  may  insist  upon  the  deduction 
of  all  usurious  interest  paid  therefrom.  Mitchell  v.  Lyman 
et  al.,  77  111.  525. 

So  long  as  any  portion  of  the  debt  remains  unpaid,  the 
debtor  may  insist  upon  the  deduction  of  the  usury  from  the 
part  remaining  unpaid.    House  v.  Davis,  60  111.  867. 

David  Ross  and  Eebves  &  Boys,  attorneys  for  appellee. 

Where  a  judgment  is  entered  on  a  judgment  note  which 
includes  usurious  interest,  and  afterward  a  new  judgment 
note  is  given  in  satisfaction  of  the  former  judgment,  and 
the  judgment  on  the  new  note  is  opened  and  the  defendant 
let  in  to  defend,  he  can  not  set  up  the  usury  in  the  former 
judgment  as  a  defense  pro  tanto.  2  Black  on  Judgments, 
Sees.  677,  759;  Montague  v.  McDowell,  99  Pa.  St.  265. 

A  court  of  law  has  power  to  order  the  opening  of  a  judg- 
ment rendered  upoti  a  cognovit,  where  usury  is  alleged  to 
constitute  a  part  of  the  judgment,  and  to  hear  the  parties 
and  reduce  the  amount  of  the  judgment,  or  set  it  aside 
altogether.    McGuire  v.  Campbell,  58  111.  App.  188. 

One  of  the  most  important  results  of  the  merger  of  a 
cause  of  action  in  the  judgment  recovered  upon  it,  is  that 
thereby  a  new  debt  is  created.  Thenceforth  the  original 
claim  or  demand  is  extinguished  or  is  transformed  into  a 
new  obligation.    2  Black  on  Judgments,  Sec.  677. 

A  judgment  confessed  by  warrant  of  attorney  is  as  per- 
fect a  judgment  as  if  rendered  upon  the  verdict  of  a  jury 
after  a  trial.  The  court  will,  however,  in  such  a  case,  upon 
the  defendant  showing  a  good  defense  in  law  or  equity,  open 
it,  and  allow  him  an  opportunity  to  controvert  the  cause  for 
which  it  was  entered  before  a  jury. 
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''  In  no  other  respect  is  there  any  difference,  and  a  judg- 
ment confessed  is  conclusive  and  can  not  be  attacked  collat- 
erally by  the  defendant."  Braddee  v.  Brownfield,  4  Watts, 
474;  Ilageman  v.  Salisberry,  74  Pa.  St.  280. 

Mr.  Justice  Crabtree  delivered  the  opidion  of  the 
Court. 

This  was  a  suit  by  appellee  against  appellants,  to  recover 
the  amount  due  on  a  promissory  note  for  $1,000,  executed 
by  appellants  to  appellee,  bearing  date  January  7,  1896. 
The  cause  was  submitted  to  the  court  for  trial  without  a 
jury  upon  the  following  agreed  statement  of  facts : 

*'  It  is  hereby  stipulated  between  the  parties  to  this  cause 
that  the  matter  in  controversy  shall  be  submitted  to  the 
court  for  trial  upon  its  merits  without  formal  pleadings  and 
without  a  jury  upon  the  following  state  of  facts,  which  are 
herebv  aorreed  to.  to  wit : 

That  the  plaintiff  on  April  16, 1891,  loaned  to  the  defend- 
ant A.  J.  Lagerquist  the  sum  of  $1,500,  due  in  six  months 
after  date  at  the  rate  of  eight  per  cent  per  annum  from  date 
of  said  note;  that  said  note  and  the  principal  sum  thereof 
was  renewed  from  time  to  time  in  periods  of  six  months 
each  at  the  same  rate  of  interest  until  November  16, 1894,  at 
which  time  a  judgment  note  was  given  to  the  plaintiff  by 
the  defendant  A.  J.  Lagerquist  and  his  wife,  Caroline  Lager-* 
quist,  for  the  sum  of  $1,640,  due  in  one  year  after  date,  with 
interest  at  the  rate  of  seven  per  cent  per  annum,  which 
said  sum  of  $1,640  represented  the  principal  sum  contained 
in  the  original  note  of  $1,500  and  $140  interest;  that  on 
December  21, 1894,  a  judgment  was  confessed  on  the  said 
last  mentioned  note  in  the  Circuit  Court  of  Grundy  County, 
Illinois,  for  the  sum  of  $1,699.50,  of  which  $50  was  attor- 
ney's fees,  whereupon  an  Execution  was  duly  issued  on  said 
judgment  and  placed  in  the  hands  of  the  sheriff  of  said 
Grundy  county  to  execute;  that  said  sheriff  levied  said 
execution  upon  certain  property  belonging  to  said  defend- 
ant A.  J.  Lagerquist,  and  that  subsequent  to  said  levy  and 
prior  to  a  sale  on,  to  wit,  January  7,  1895,  said  judgment 
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was  satisfied  by  the  defendant  A.  J.  Lagerquist  paving  to 
the  plaintiff  $649.63  in  money,  and  executing  and  delivering 
to  the  plaintiff  the  promissory  note  on  which  this  suit  is 
brought,  dated  January  7, 1895,  for  the  principal  sum  of 
$1,000,  payable  on  or  before  one  year  after  date,  with  inter- 
est at  the  rate  of  seven  per  cent  per  annum  from  date,  which 
said  note  contained  the  words,. '  Kot  transferable.'  The  sum 
of  $50,  attorney's  fees  included  in  said  judgment,  being  remit- 
ted by  the  plaintiff  and  the  costs  of  said  suit  being  paid  by 
the  plaintiff,  thereupon  said  execution  was  returned  by  said 
sheriff  fully  satisfied. 

It  is  further  agreed  by  and  between  the  parties  that  inter- 
est at  the  rate  of  eight  per  cent  per  annum  was  paid  by  the 
defendant,  Lagerquist,  to  the  plaintiff,  from  time  to  time 
periodically,  on  said  original  and  renewed  loans,  and  that 
after  and  subsequent  to  the  present  law  changing  the  legal 
rate  of  contract  int3rest  from  eight  to  seven  per  cent,  and 
prior  to  the  execution  and  delivery  of  the  note  on  which 
this  suit  is  brought,  the  defendant  A.  J.  Lagerquist,  paid  to 
the  plaintiff  upon  said  renewed  loans  the  sum  of  $375  as 
interest." 

Upon  a  hearing  of  the  cause  the  trial  court  found  for 
appellee,  and  rendered  judgment  in  his  favor  for  $1,095.40, 
to  reverse  which,  appellants  prosecute  this  appeal. 

The  agreed  statement  of  facts  conclusively  shows  that 
the  judgment  by  confession  included  usury,  and  it  is  there- 
fore insisted  by  appellants  that  they  have  the  right  now  to 
go  behind  the  judgment  and  obtain  credit,  or  a  deduction 
from  the  amount  due  on  the  note  according  to  its  terms,  to 
the  extent  of  the  usury  included  in  the  judgment.  This 
claim  is  based  upon  the  proposition  that  the  note  in  suit  is 
a  part  of  the  original  debt  and  that  as  long  as  any  part  of 
the  debt  remains  unpaid,  the  debtor  may  insist  upon  the 
deduction  of  all  usurious  interest  which  has  been  paid  thereon, 
from  the  part  remaining  unpaid.  No  doubt  as  a  general 
proposition  this  is  a  correct  rule  of  law.  Pa3me  et  al.  v. 
Newcomb  et  al.,  100  HI.  611;  Mitchell  v.  Lyman  et  al.,  77 
111.  525;  House  v.  Davis,  60  111.  367. 

But  the  original  indebtedness  having  been  merged  in  the 
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jadgment,  is  it  true  that  the  note  in  suit  is  a  part  of  the 
original  indebtedness  ?  '^  One  of  the  most  important  results 
of  the  merger  of  a  cause  of  action  in  the  judgment  recovered 
upon  it  is  tliat  thereby  a  new  debt  is  created.  Thenceforth 
the  original  claim  or  demand  is  extinguished,  or  is  trans- 
ferred into  a  new  obligation,"  2  Black  on*  Judgments,  Sec. 
677. 

It  is  admitted  by  counsel  for  appellant,  that  had  the 
defendant  Lagerquist  been  brought  into  court  by  summons 
and  judgment  entered  against  him  by  default,  he  could  not 
now  go  behind  the  judgment  and  set  up  the  usury  included 
in  it  to  defeat  any  portion  of  the  note  in  suit,  which  was 
given  in  part  satisfaction  of  the  judgment;  but  it  is  con- 
tended that  because  the  judgment  was  entered  by  confession 
Lagerquist  did  not  have  his  day  in  court,  and  therefore  the 
rule  of  res  adjtcdicata  should  not  be  applied  to  him.  We 
think  there  is  no  force  in  this  proposition.  The  judgment 
was  entered  by  confession  December  21,  1894,  and  on 
January  7, 1895,  only  seventeen  days  thereafter,  it  was  satis- 
fied by  the  appellant  Lagerquist  paying  appellee  $649.63  in 
money,  and  delivering  to  him  the  promissory  note  for  $1,000 
upon  which  this  suit  is  brought.  As  a  part  of  the  settle- 
ment of  the  judgment,  appellee  remitted  the  sum  of  $50, 
included  therein  as  attorney's  fees. 

It  is  unnecessary  to  cite  any  authority  to  the  proposition 
that  appellant  Lagerquist  could  have  had  the  judgment 
by  confession  opened  and  been  let  in  to  plead  the  usury 
upon  a  proper  application.  He  knew  of  the  judgment  cer- 
tainly in  ample  time  toliave  done  so  if  desired.  He  could 
have  had  his  day  in  court,  but  he  saw  fit  to  recognize  the  judg- 
ment as  valid  and  binding  and  voluntarily  paid  it  (including 
the  usury),  and  had  the  same  satisfied  of  record.  There  is 
no  reason  why  the  rule  res  adjudicata  should  not  be  applied 
to  him  in  the  transaction  as  he  has  left  it.  The  only  differ- 
ence we  perceive  as  to  the  binding  effect  of  a  judgment 
rendered  by  confession  upon  a  warrant  of  attorney,  and  one 
entered  upon  the  verdict  of  a  jury  after  a  trial,  is,  that  the 
former  may  be  opened  upon  the  application  of  the  judg- 
ment debtor  for  the  purpose  of  letting  in  a  defense  he  has 
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had  no  opportunity  to  interpose.  But  if  no  such  application 
is  made  when  the  party  has  full  knowledge  of  the  facts  and 
ample  opportunity  to  make  it,  we  know  of  no  reason  why 
the  judgments  are  not  equally  binding  and  conclusive. 

This  must  be  so  upon  principle  and  was  expressly  so 
decided  in  Montague  v.  McDowell,  99  Pa.  St.  Kep.  285. 

In  that  case,  judgment  had  been  entered  upon  a  judgment 
note,  which  judgment  included  usurious  interest;  and  some 
time  afterward  a  new  judgment  note  was  given  in  settle- 
ment of  the  former  judgment,  which  was  thereupon  satisfied 
of  record;  and  it  was  held  that  the  defendant  could  not,  upon 
the  judgment  on  the  new  note  being  opened,  set  up  as  a 
detensepro  tanto  the  usurious  interest  included  in  the  former 
judgment.  The  opinion  of  the  court,  by  Chief  Justice 
Sharswood,  is  supported  by  authority,  and  we  think  is  deci- 
sive of  the  case  at  bar,  in  the  absence  of  any  decision  by  our 
Supreme  Court  squarely  announcing  a  contmry  holding. 

There  is  nothing  in  the  agreed  statement  of  facts  that 
shows  any  fraud  in  the  settlement  of  the  former  judgment, 
nor  its  satisfaction.  The  facts  that  the  $50  attorney's  fees 
were  remitted,  the  costs  paid  by  the  plaintiff,  a  part  of  the 
judgment  paid  and  a  new  note  with  additional  security 
given  for  the  balance,  all  tend  to  show  that  the  settlement 
was  made  upon  deliberation,  and  was  intended  as  full  pay- 
ment of  the  judgment.  Under  the  circumstances,  the  orig- 
inal debt  ought  to  be  regarded  as  extinguished  and  the  note 
now  in  suit  considered  as  a  new  debt. 

The  court  below  found  in  accordance  with  the  views 
herein  expressed,  and  we  think  it  was  right.  The  judgment 
must  be  affirmed. 


Kingman  &  Go.  v.  The  Hanna  Wagon  Co. 

1.  Evidence — Of  Quality ^  When  Inadmisgible. — In  an  action  to 
recover  damages  for  a  refusal  to  order,  receive  and  pay  for  certain  goods 
under  a  contract,  where  the  proofs  show  the  defendant  had  not 
repudiated  the  contract  or  refused  to  receive  the  goods  on  account  of 
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their  defective  quality,  evidence  of  defects  in  certain  quantities  of  the 
goods,  which  were  received  and  paid  for  under  the  contract,  is  inadmis- 
sible for  the  purpose  of  showing  an  excuse  for  a  failure  to  order  the  full 
quantity  of  goods  required  by  the  contract. 

2.  WAiYVR—What  is  Not  Sufficient  to  STu/w.—The  fact  that  goods 
were  sold  and  dehvered  by  a  vendor  to  a  purchaser  after  the  expiration 
of  a  contract  of  sale  for  similar  goods,  theretofore  existing  between  them, 
without  any  further  or  definite  agreement  having  been  made,  is  insuf- 
ficient to  show  a  waiver  of  any  liability  under  the  original  contract  which 
then  existed. 

8.  Damaqes — Mecuure  of -^Breach  of  Contract — Loss  of  Profits. — 
When  parties  contract,  the  one  to  manufacture  wagons  and  boxes,  and 
the  other  to  buy  and  pay  for  them  at  a  fixed  price,  and  the  latter  after- 
ward refuses  to  do  so,  the  measure  of  damages  is  the  difference  between 
what  it  would  have  cost  to  make  and  deliver  such  wagons  and  boxes 
and  the  price  agreed  on  in  the  contract  to  be  paid  therefor. 

4.  Same — The  Rule  at  Common  Law.— The  general  rule  of  the  com- 
mon law  is  that  damages  are  to  be  assessed  at  the  pecuniary  amount  of 
the  difference  between  the  state  of  the  plaintiff  upon  a  breach  of  the 
contract  and  what  it  would  have  been  if  the  contract  had  been  per- 
formed; that  is,  the  benefit  that  the  party  injured  would  have  received 
if  the  contract  had  been  kept.  He  is,  so  far  as  money  can  do  it,  to  be 
placed  in  the  same  situation  as  if  the  contract  had  been  performed. 

• 

Assumpsit,  breach  of  contract.  Appeal  from  the  Circuit  Court  of 
Peoria  County.  The  Hon.  Thomas  M.  Shaw.  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  Decem- 
ber 17,  1897. 

• 

Stevens,  Horton  &  Abbott,  attorneys  for  appellant. 

As  a  general  rule  the  measure  of  damages  for  the  breach 
of  an  executory  contract  is  actual  compensation.  See  Field 
on  Law  of  Damages,  Section  244;  Hadley  v.  Baxendale,  9 
Exch.  Eep.  341;  Griffin  v.  Colver,  16  N.  Y.  489;  Phelan  v. 
Andrews,  52  111.  486;  Strawn  v.  Cogswell,  28  111.  467; 
Kountz  V.  Kirkpatrick,  72  Pa.  St.  376;  Devlin  v.  Mayor, 
etc.,  63  N.  Y.  8. 

Where  a  party  accepts  a  partial  delivery  of  goods  pur- 
chased after  the  time  fixed  for  such  delivery  the  acceptance 
of  such  part  does  not  oblige  him  to  accept  the  residue. 
Bradley  v.  King,  44  111.  339. 

WiNSLow  Evans,  attorney  for  appellee,  contended  that 
while  the  general  rule  is  that  where  there  is  a  contract  to 
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deliver  goods  at  a  certain  price,  and  the  purchaser  refuses  to 
accept  and  pay  for  the  goods,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  price, 
because  the  seller  may  take  his  goods  into  the  market  and 
obtain  the  current  price  for  them.  Yet  where,  from  the 
nature  of  the  article,  there  is  no  market  on  which  the  article 
can  be  sold,  this  rule  is  not  applicable.  Leake's  Digest,  Con- 
tracts, lOGO. 

Mr.  Pbesidino  Justice  Crabtbeb  deliyebed  the  opinion 
of  the  coubt. 

This  was  an  action  brought  by  appellee  against  appel- 
lant to  recover  damages  for  the  alleged  breach  of  a  contract 
in  writing,  entered  into  between  the  parties,  dated  December 
22, 1S92,  and  which  contract  was  modified  by  a  subsequent 
agreement  in  writing,  bearing  date  March  23,  1894.  Both 
the  parties  are  corporations,  appellee  being  engaged  in  the 
manufacture  of  wagons,  and  appellant  being  an  extensive 
dealer  in  all  kinds  of  farm  machinery  and  implements,  and 
both  having  their  headquarters,  and  doing  business,  at  Peo- 
ria, Illinois.  The  contracts  being  lengthy;  we  do  not  deem 
it  necessary  to  recite  them  in  exienso^  but,  in  substance,  the 
first  agreement  provided  for  the  manufacture  and  sale  by 
appellee  to  appellant  of  3,000  wagons,  to  be  delivered  from 
February  1,  1893,  to  February  1, 1894,  and  an  additional 
3,000  wagons  to  be  delivered  from  February  1, 1894,  to 
February  1, 1895,  specifying  the  number  to  be  delivered 
each  month,  and  providing  in  detail  for  the  making  and  de- 
livery of  the  wagons  and  the  parts  thereof,  for  the  packing 
and  marking  of  the  same,  the  prices  and  terms  of  settle- 
ment. The  parties  entered  upon  the  execution  of  the  con- 
tract, but  prior  to  March  22,  1894,  differences  had  arisen 
between  them  in  relation  thereto,  which  led  to  the  further 
agreement  or  modification  of  the  contract  of  that  date.  By 
this  modification,  appellant  agreed  to  buy  and  receive  from 
appellee  1,500  wagons,  and  500  extra  cotton  wood  boxes,  at 
the  prices  mentioned  in  the  original  contract,  to  be  taken 
in  equal  monthly  deliveries,  between  April  1,  1894,  and 
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February  1, 1895;  also  100  poplar  boxes  at  the  price  of 
$S.50  each,  and  for  ail  additional  poplar  boxes  $9  each.  It 
was  also  agreed  that  the  original  contract  should  remain  in 
full  force  and  effect,  except  as  modified  by  the  later  agree- 
ment 

The  modification  also  contained  the  following  stipula- 
tions, viz.: 

"  It  is  further  agreed  that  in  consideration  of  the  forego- 
ing agreements,  both  parties  hereto  cancel  all  claims  against 
each  other  by  reason  of  any  alleged  default  or  defaults  up 
to  this  time  in  the  performance  of  said  contract,  dated  De- 
cember 22, 1S92,  except  as  to  repairs  on  wagons  now  out 
that  are  defective.    *  .  *    * 

The  party  of  the  first  part  further  agrees  that  the  wagons 
and  parts  to  be  furnished  by  them  under  this  contract  shall 
be  well  constructed,  of  good  material,  and  with  all  improve- 
ments as  proposed;  to  be  well  finished  and  well  made 
throughout,  and  to  be  a  first-class  wagon." 

By  the  original  contract  appellant  was  given  the  exclu- 
sive right  to  sell  wagons  of  appellee's  manufacture  in  the 
States  of  Illinois,  Missouri,  Kansas,  Arkansas,  Indian  and 
Oklahoma  Territories,  western  half  of  Kentucky  and  Ten- 
nessee, Iowa,  Nebraska,  the  south  half  of  Minnesota  and  the 
south  half  of  South  Dakota. 

By  this  contract  and  modification,  the  wagons  and  parts 
were  to  be  manufactured  by  appellee,  and  delivered  free  on 
board  the  cars  at  its  factory, "  as  ordered;"  and  within  the  ten 
months  from  April  1, 1894,  to  February  1, 1896,  appellant 
was  to  order  and  receive  the  entire  number  of  1,500  wag- 
ons in  equal  monthly  installments,  with  a  slight  variation 
not  to  exceed  twenty  per  cent  from  month  to  month. 

It  was  therefore  incumbent  upon  appellant  to  order  and 
receive  from  appellee,  an  average  of  150  wagons  per  month, 
and  not  less  than  130,  nor  more  than  180  in  any  one  month 
during  the  whole  period.  But  notwithstanding  the  fact  that 
appellee  was  frequently  calling  for  orders,  and  complain- 
ing because  they  were  not  received,  appellant  ordered  and 
received  in  the  month  of  April  only  sixty-six  wagons  and 
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twenty  boxes.  During  all  the  months  of  the  contract  pe- 
riod, except  May  and  August,  appellant  failed  and  refused 
to  order  and  receive  the  number  of  wagons  required  by  the 
contract,  so  that  at  the  end  of  the  time  specified  for  it  to 
have  taken  the  1,500  wagons,  it  had  ordered  and  received 
only  808,  being  692  short  of  the  number  required  by  the 
contract.  And  of  the  600  boxes  mentioned  in  the  con- 
tract, being  500  extra  Cottonwood  and  100  poplar  boxes, 
appellant  ordered  and  received  but  207,  being  393  less  than 
the  number  contracted  for. 

This  suit  was  brought  to  recover  damages  for  a  failure  to 
receive  and  pay  for  692  wagons  and  393  boxes,  which  appel- 
lee claims  appellant  should  have  ordered  and  received  dur- 
ing the  ten  months'  time  mentioned  in  the  modification  of 
the  contract. 

It  appears  from  the  evidence  that  after  the  expiration  of 
the  contract  period,  that  is,  after  February  I,  1895,  appel- 
lant ordered  and  received  from  appellee  179  wagons,  and 
there  is  a  controversy  between  the  parties  as  to  whether 
these  last  mentioned  wagons  are  to  be  considered  as  deliv- 
ered and  received  as  a  part  of  the  1,600  contracted  for. 
Appellant  insists  they  were  delivered  in  pursuance  of  the 
contract,  while  appellee  as  strongly  contends  that  they  had 
nothing  to  do  with  the  contract,  and  should  not  be  credited 
thereon. 

The  defense  relied  upon  as  an  excuse  for  failing  to  per- 
form the  contract,  was,  that  the  wagons  were  so  defective 
as  to  justify  appellant  in  refusing  so  to  do. 

There  was  a  trial  by  jury,  resulting  in  a  verdict  in  favor 
of  appellee  for  $4,545,  upon  which  the  court  rendered  judg- 
ment after  overruling  a  motion  for  new  trial. 

Various  errors  are  assigned  upon  the  record,  but  the 
principal  grounds  relied  upon  for  a  reversal  are,  the  refusal 
of  the  court  to  admit  evidence  as  to  the  defects  in  certain 
wagons  received  and  paid  for  by  appellant;  the  refusal  to 
allow  credit  for  the  179  wagons  received  after  February  1, 
1895;  the  alleged  erroneous  basis  adopted  by  the  court  for 
the  assessment  of  damages,  and  that  the  damages  are  exces- 
sive. 
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As  to  the  first  point  we  are  of  the  opinion  the  court  ruled 
correctly.  The  proofs  fail  to  show  that  appellant  ever 
repudiated  the  contract  or  refused  to  receive  the  wagons 
on  account  of  their  defective  quality.  On  the  contrary, 
it  continued  to  order,  receive  and  pay  for  wao;ons  dur- 
ing the  whole  of  the  contract  period,  but  not  to  the 
extent  and  number  required  by  the  contract.  Had  the  evi- 
dence shown  such  repudiation  of  the  contract,  and  refusal 
to  receive  because  of  the  defective  condition  of  the  wagons, 
it  might  have  been  a  question  under  the  authorities  whether 
the  evidence  should  have  been  admitted  or  not,  for  the 
reason  that  there  was  a  warranty  in  the  contract,  which 
would  furnish  appellant  an  ample  remedy  for  any  damages 
it  might  sustain  by  reason  of  its  breach.  But  it  is  unnec- 
essary to  consider  what  the  effect  would  have  been,  bad 
there  been  a  repudiation  of  the  contract  and  an  entire 
refusal  to  perform,  because  no  such  case  was  made,  or  sought 
to  be  made,  by  the  evidence.  As  we  understand  it,  the  evi- 
dence was  not  offered  for  purposes  of  recoupment,  but  for 
the  sole  and  only  purpose  of  showing  an  excuse  for  failure 
to  order  the  full  number  of  wagons  required  by  the  con- 
tract. For  this  purpose  it  was  improper  and  the  court  was 
right  in  rejecting  it.  In  appellant's  letter  of  May  7,  1 894, 
it  was  stated  that  the  wagons  had  given  "  very  good  satis- 
faction," and  it  would  seem  from  all  the  evidence  that  the 
reason  appellant  did  not  order  all  the  wagons  contracted 
for,  was  because  of  the  depressed  condition  of  the  trade, 
rather  than  on  account  of  any  failure  on  the  part  of  the 
wagons  to  comply  with  the  warranty. 

As  to  the  second  point  we  see  no  error  in  refusing  to  allow 
credit  for  the  179  wagons  delivered  and  paid  for  after  Feb- 
ruary 1,  1895.  In  appellee's  letter  to  appellant,  dated  No- 
vember 21,  1894,  the  latter  was  distinctly  informed,  that 
appellee  would  insist  on  the  full  performance  of  the  contract, 
and  that  for  any  failure  to  take  and  settle  for  wagons  accord- 
ing to  its  terms,  appellant  would  be  held  liable.  When  the 
contract  period  expired  on  February  1,  1895,  appellant  was 
in  default  to  the  extent  of  692  wagons,  393  boxes,  and  its 
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liability  was  then  fixed,  unless  the  proofs  show  a  waiver  of 
performance  on  the  part  of  appellant.  The  burden  of  prov- 
ing such  waiver  was  on  appellant,  and  no  such  proof  is  found 
in  the  record.  The  court  properly  instructed  the  jury,  that 
if  they  should  find  from  the  evidence  that  any  wagons 
delivered  after  February  1,  1895,  were  by  agreement  or 
understanding  of  the  parties  delivered  on  the  contract  of 
March  22, 1895,  then  they  should  allow  therefor  in  estimat- 
ing the  damages.  On  this  point  the  jury  found  against  the 
contention  of  appellant,  and  wo  see  no  reason  for  disturbing 
such  finding.  We  think  the  mere  fact  that  the  wagons  and 
boxes  were  sold  and  delivered  by  appellee  to  appellant,  after 
the  contract  period  had  expired,  without  any  further  defi- 
nite agreement  having  been  made,  was  insufficient  to  show 
a  waiver  as  to  any  liability  which  then  existed. 

We  find  no  error  on  the  part  of  the  court  in  this  regard. 

It  is  strenuously  argued  that  the  court  adopted  an  errone- 
ous method  for  the  estimation  of  the  damages  sustained,  in 
that  it  allowed  proof  as  to  the  cost  of  manufacture  of  the 
wagons  and  boxes,  and  allowed  the  difference  between  such 
cost  and  the  contract  price,  this  cost  being  limited  to  the 
value  of  the  raw  material  and  the  manual  labor  put  upon  the 
wagons  and  boxes,  excluding  all  cost  of  running  the  office, 
superintendent's  salary,  secretary,  bookkeeper,  stationery, 
lighting,  heating,  taxes  and  other  expenses  of  running  the 
business. 

Among  other  instructions  of  a  similar  character,  the  court 
gave  to  the  jury  the  following,  viz.: 

17.  If  you  find  from  the  evidence  that  the  defendant  has 
failed  and  refused  to  take  a  portion  of  the  wagons  and  extra 
boxes  mentioned  in  the  contract,  and  pay  for  the  same,  and 
has  thereby  broken  the  contract  in  evidence,  as  charged  in  the 
declaration,  then  the  plaintiff  is  entitled  to  recover  damages 
in  this  case  from  the  defendant  for  breach  of  such  contract 
and  for  failure  to  take  and  pay  for  the  wagons  and  extra 
boxes  in  question.  The  measure  of  the  plaintiff's  damages 
in  such  case  is  the  difference  between  what  it  would  cost 
the  plaintiff  to  make  and  deliver  such  wagons  and  extra  boxes 
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and  the  price  which  the  defendant  agreed,  in  and  by  its  con- 
tract, to  pay  the  plaintiff  therefor;  and  whatever  evidence 
shows  the  amount  of  these  damages  to  be,  it  is  your  duty  to 
assess  the  same  in  favor  of  the  plaintiff. 

Under  the  evidence  in  this  case  we  think  there  was  no 
error  in  giving  this  instruction,  nor  in  the  theory  adopted 
by  the  court  as  to  the  basis  upon  which  the  damages  should 
be  assessed. 

The  general  rule  of  the  common  law  is  stated  to  be,  that 
damages  are  to  be  assessed  at  the  pecuniary  amount  of  the 
difference  between  the  state  of  the  plaintiff  upon  a  breach 
of  the  contract,  and  what  it  would  have  been  if  the  contract 
had  been  performed.  In  other  words,  the  measure  of  dam- 
ages is  the  benefit  that  the  plaintiff  would  have  received  if 
the  contract  had  been  kept.  He  is,  so  far  as  money  can  do 
it,  to  be  placed  in  the  same  situation  as  if  the  contract  had 
been  performed.  Leake,  Dig.  of  the  Law  of  Contracts,  1044 
(Ed.  187S). 

While  the  general  rule  is,  that  where  there  is  a  contract 
to  deliver  goods  at  a  certain  price  and  the  purchaser  refuses 
to  accept  and  pay  for  the  goods,  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  market 
price,  because  the  seller  may  take  his  goods  into  the  market 
and  obtain  the  current  price  for  them,  yet  where  from  the 
nature  of  the  article  there  is  no  market  in  which  the  article 
can  be  sold,  this  rule  is  not  applicable.  Leake,  Dig.  of  Con- 
tracts, 1060. 

Under  the  circumstances  of  this  case  the  plaintiff  had  no 
market  in  which  to  sell  the  wagons  manufactured  by  it. 
The  contract  gave  the  appellant  the  exclusive  right  to  sell 
wagons  of  the  Hanna  Wagon  Company's  manufacture  in 
the  State  of  Illinois  and  many  other  States  and  Territories, 
and  hence  it  had  no  market  in  which  to  sell  its  product,  and 
therefore  the  rule  above  mentioned  did  not  apply  and  could 
not  be  adopted  for  ascertaining  the  damages. 

In  the  case  of  Masterton  v.  The  Mayor,  etc.,  of  Brooklyn, 
7  Hill,  61,  the  plaintiff  had  contracted  with  the  defendants 
for  the  furnishing  and  delivery  of  marble  wrought  in  a  par- 
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ticular  manner  so  as  to  be  fitted  for  use  in  the  erection  of  a 
certain  bailding,  and  was  prevented  from  fully  performing 
the  contract  by  the  default  and  refusal  of  the  defendant. 
The  plaintiff's  claim  was  substantially  one  for  not  accepting 
goods  bargained  and  sold.  It  was  held  that  where  the 
article  sold  has  no  market  value,  an  investigation  into  the 
constituent  elements  of  the  cost  to  the  party  who  has  con- 
tracted to  furnish  it  becomes  necessary;  and  that,  com- 
pared with  the  contract  price,  will  afford  the  measure  of 
damages.  If  the  cost  should  equal  or  exceed  the  contract 
price  the  recovery  would  be  but  nominal;  but  if  the  contract 
price  exceeds  the  cost  the  difference  would  constitute  the 
measure  of  damages. 

The  case  of  Baltimore  &  O.  Ry.  Co.  v.  Stewart  (Md.),  29 
Atl.  Rep.  964,  was  an  action  for  breach  of  contract  made  by 
the  plaintiff  with  the  B.  &  O.  Ky.  Co.  for  furnishing  material 
and  doing  masonry  work  in  the  construction  of  a  bridge. 
The  trial  court  instructed  the  jury,  that  the  plaintiffs  were 
entitled  to  recover  such  amount  as  the  jury  might  find 
would  compensate  them  for  the  loss,  if  any,  which  they 
might  have  suffered  by  reason  of  the  stoppage  of  the  work  by 
the  defendant,  the  measure  of  damages  being  the  difference 
between  what  they  would  have  been  paid  for  the  entire 
work  when  completed,  at  the  contract  price,  and  what  it 
would  have  cost  the  plaintiffs  to  do  and  complete  the  same. 
It  was  held  that  the  instruction  was  proper. 

In  Hinckley  v.  Pittsburgh  Bessemer  Steel  Co.,  121  U.  S. 
264,  the  defendant  had  agreed  in  writing  to  purchase  from 
the  plaintiff,  rails  to  be  rolled  by  the  latter  and  drilled  as 
should  be  directed  by  the  defendant,  and  to  pay  for  them 
$58  per  ton.  Defendant  refused  to  give  directions  for  drill- 
ing, and,  at  his  request  the  plaintiff  delayed  rolling  any  of 
the  rails  until  after  the  time  prescribed  for  their  delivery, 
and  then  the  defendant  advised  the  plaintiff  that  he  should 
decline  to  take  any  rails  under  the  contract. 

It  was  held,  1st,  that  the  defendant  was  liable  in  damages 
for  the  breach  of  the  contract ;  2d,  that  plaintiff  was  not 
bound  to  roll  the  rails  and  tender  them  to  the  defendant ; 
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aad,  dd,  that  the  proper  rule  of  damages  was  the  difference 
between  the  cost  per  ton  of  making  and  delivering  the  rails 
and  the  $58  contract  price.  The  court  cite  approvingly  the 
case  of  Masterton  v.  Mayor  of  Brooklyn,  mpra^  following 
United  States  v.  Speed,  75  U.  S.  (8  Wallace)  77, and  United 
States  V.  Behan,  110  D.  S.  338. 

Under  these  authorities  we  think  there  is  no  doubt  that 
the  rule  adopted  by  the  court  for  the  assessment  of  damages 
was  the  correct  one,  and  we  are  of  the  opinion  that  under 
the  facts  of  this  case  the  cost  of  producing  the  wagons  in 
question  would  be  properly  limited  to  the  cost  of  the  raw 
material  and  the  expense  of  labor  necessary  to  put  it  together 
as  a  finished  wagon. 

Undoubtedly  when  parties  contemplate  establishing  a 
manufacturing  business,  they  must  take  into  consideration 
the  cost  of  the  plant,  interest  on  the  investment,  insurance 
and  taxes,  cost  of  superintendence,  of  keeping  the  books,  and 
any  other  expenses  to  be  incurred  in  carrying  on  the  business, 
as  well  as  the  cost  of  raw  material  and  labor,  for  the  purpose 
of  ascertaining  what  it  will  cost  to  put  the  product  on  the 
market,  thus  enabling  them  to  determine  whether  the  busi- 
ness can  be  carried  on  at  a  profit.  But  the  case  stands  upon 
a  different  footing  when  the  plant  is  already  in  operation 
and  is  being  run  as  a  going  business,  having  its  superintend- 
ent, secretary,  bookkeeper  and  all  other  employes  necessary 
to  successfully  carry  it  on.  The  taxes  and  insurance  must 
be  paid  whether  the  business  is  profitably  carried  on  or  not. 
And  when  a  manufacturing  plant  is  in  full  operation,  having 
its  full  complement  of  employes,  the  salaries  and  pay  of  the 
latter  must  be  made  from  the  profits  of  the  business.  In 
this  case  appellee  was  bound  to  keep  in  condition  to  carry 
out  the  contract.  To  do  so  it  must  have  its  superintendent, 
bookkeeper  and  other  employes.  These  expenses  went  on 
just  the  same  whether  appellant  sent  in  orders  under  the 
contract  or  not.  There  is  nothing  in  the  evidence  to  show 
that  these  expenses  were  lessened  one  single  dollar  because 
of  the  failure  of  appellant  to  send  in  orders  as  required  by 
the  contract.    Had  the  orders  been  received  according  to 


82  Appellate  Courts  of  Illinois, 

Vol.  74.]  Caldwell  v.  Town  of  Pre-emption. 


the  contract,  appellee  would  have  been  benefited  to  the 
extent  of  the  difference  between  the  cost  of  the  raw  material 
and  the  labor  necessary  to  convert  it  into  the  finished  prod- 
uct, and  hence  it  can  only  be  made  good  by  allowing  it  dam- 
ages on  that  basis.  There  was  no  error  in  the  rulings  of  the 
court  upon  this  point. 

As  to  the  complaint  that  the  damages  assessed  by  the 
jury  are  excessive,  we  think  the  point  is  not  well  taken. 
The  jury  have  evidently  assessed  the  damages  at  $6  each  on 
the  692  wagons  not  taken  at  the  end  of  the  contract  period, 
to  wit,  February  1, 1895,  which  would  amount  to  $4,152,  and 
have  also  allowed  $1  each  on  393  boxes  not  taken  during  the 
same  period.  There  is  no  dispute  that  $  1  would  represent 
the  average  profit  on  the  extra  boxes,  and  we  think  the  evi- 
dence fully  warrants  the  allowance  of  $6  as  the  loss  of 
profits  on  each  of  the  692  wagons  not  taken.  Adding 
together  the  two  items  of  loss — that  is,  $6  each  on  692  wag- 
ons, and  $1  each  on  393  extra  boxes,  produces  the  sum  of 
$4,545,  the  amount  of  damages  assessed  by  the  jury  as 
returned  by  their  verdict.  We  are  of  the  opinion  the  ver- 
dict was  justified  by  the  evidence. 

Finding  no  error  in  the  rulings  of  the  court  on  the  evi- 
dence, nor  in  the  giving  and  refusing  of  instructions,  the  judg- 
ment will  be  affirmed. 


74        32 
103        74 


F,  H,  Caldwell  v.  The  Town  of  Pre-emption, 

1,  Obstruction  of  Highways— lfa«fer  and  /Sferuant— The  owner  of 
a  building  made  a  contract  with  a  person  to  move  it  to  another  location 
several  miles  distant;  after  moving  the  buUding  a  short  distance  upon 
tlie  highway  the  timbers  gave  way,  and  it  was  left  by  the  contractor  in 
the  middle  of  the  highway,  where  it  remained  for  more  than  a  month, 
a  serious  obstraction  to  travel.  After  some  effort  by  the  contractor  to 
continue  the  work  of  removal  he  abandoned  his  contract,  and  the  com- 
missioners of  highways  after  serving  notice  upon  the  owner,  moved  the 
building  a  short  distance  and  partly  out  of  the  highway.  In  an  action 
against  the  owner  for  obstructing  the  highway  it  ,wa8  held,  that  as 
between  the  owner  and  the  commisBionerB  after  the  abandonment  of 
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the  contract,  such  owner  was  bound  to  take  care  of  the  building  and 
was  liable  for  its  continuance  as  a  nuisance  and  obstruction  of  the  high- 
way. 

2.  Same— Co8^«  of  Removal  by  Commiasionera. — When  a  building  in 
process  of  removal  was  left  in  the  highway  and  became  an  obstruction  to 
travel,  and  the  commissioneTs  after  notice  to  the  owner  removed  the  same 
to  a  place  partly  out  of  the  highway,  where  it  was  less  of  an  obstruc- 
tion than  before,  it  wds  held^  that  such  a  removal  was  within  the  mean- 
ing of  the  statute  so  as  to  authorize  a  recoveiy  for  the  costs  thereof. 

• 

Action,  to  recover  a  penalty  for  obstructing  a  highway.  Error  to  the 
Circuit  Court  of  Mercer  County;  the  Hon.  Hiuam  Bigelow,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  December  17,  1807.        ^ 

Bassett  &  Bassett  and  Thomason  &  Cummins,  attorneys 
for  plaintiff  in  error. 

Soon  &  Cooke  and  James  H.  Coknell,  attorneys  for 
defendant  in  error. 

Mb.  F&esidino  Justice  Ckabtbeb  delivebed  the  opinion 
OF  the  Coubt. 

This  was  a'prosecution  commenced  before  a  justice  of  tbe 
peace  by  defendant  in  error,  against  plaintiff  in  error,  to 
recover  the  statutory  penalty  for  obstructing  a  public  high- 
way, under  Sec.  71,  Chap.  181,  of  the  Revised  Statutes  (3 
Starr  &  Curtis,  3581). 

On  a  trial  before  the  justice  of  the  peace  and  a  jury, 
defendant  in  error  recovered  a  verdict  and  judgment  against 
plaintiff  in  error  for  $75  and  costs,  from  which  judgment 
he  took  an  appeal  to  the  Circuit  Court.  On  a  trial  de  fwvo 
in  the  last  named  court,  the  jury  returned  a  verdict  against 
plaintiff  in  error  for  $47.50,  and  on  a  motion  for  a  new  trial 
being  overruled,  there  was  judgment  on  the  verdict. 

It  appears  from  the  evidence  that  plaintiff  in  error 
owned  a  store  building  in  the  village  of  Pre-emption,  which 
he  desired  to  remove  to  Sherrard,  some  three  or  four  miles 
distant,  and  in  pursuance  of  such  desire,  he  contracted  with 
one  Daxon,  a  house-mover,  for  a  price  agreed  upon,  to  make 
such  removal.    Daxon  commenced  the  work  in  the  earlv 

You  LXXIYS 
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part  of  July,  1895,  and  proceeded  far  enough  to  got  the 
building  upon  the  public  highway  in  the  village  of  Pre-emp- 
tion, which,  however,  is  not  an  incorporated  village.  After 
removing  the  building  a  short  distance  upon  the  highway, 
some  part,  of  the  timbers  gave  way,  and  the  work  was  caused 
to  stop  for  repairs.  For  some  reason  there  was  delay  in 
getting  the  necessary  repairs,  and  the  building  was  left  in 
the  middle  of  the  highwa}^  resting  upon  the  timbers  and 
jack-screws  placed  under  it  by  Daxon  for  the  purpose  of 
enabling  him  to  accomplish  the  work  of  removal.  The 
building  was  24x50  feet  in  dimensions  and  two  stories  in 
height,  thus  forming  a  serious  obstruction  to  travel  upon 
the  public  highway.  It  remained  in  the  place  where 
Daxon  left  it  until  August  6, 1895,  a  period  of  some  twenty- 
three  days,  when  the  commissioners  of.  highways  removed 
it  a  distance  of  about  forty  rods  further  east,  and  as  near  to 
one  side  of  the  highway  as  they  could  get  it,  where  it 
remained  until  earlj'  in  September,  when  Daxon  went  on 
with  the  work  of  removal  and  placed  the  building  on  the 
lot  of  plaintiff  in  error,  in  Sherrard. 

On  July  22,  1 896,  the  commissioners  of  highways  of  the 
town  of  Pre-emption  caused  to  be  served  upon  plaintiff  in 
error  a  notice,  of  which  the  following  is  a  copy : 

F.  H.  Caldwell  :  You  are  hereby  notified  that  there  is 
an  obstruction  in  the  public  road  at  Pre-emption,  Illinois, 
consisting  of  a  building  owned  by  you,  and  unless  you  shall 
proceed  to  remove  the  same  forthwith,  the  commissioners  of 
highways  of  the  town  of  Pre-emption,  Illinois,  will  proceed 
to  remove  the  same  at  your  cost,  as  provided  by  law.  July 
22,  1895. 

Signed :        Commissioners  of  Highways. 

On  which  notice,  when  received,  plaintiff  in  error  made 
the  following  indorsement : 

"  You  will  haVe  to  see  Sam  Daxon  about  this  obstruction, 
as  I  have  nothing  to  do  with  it.  He  has  the  contract  to  move 
this  building  to  Sherrard.     Signed :      F.  H.  Caldwell." 

The  commissioners  of  highways  also,  on  July  26,  1895, 
caused  to  be  served  upon  plaintiff  in  error  another  notice,  of 
which  the  following  is  a  copy,  viz.: 
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ToF.  H.  Caldwell:  You  are  hereby  notified  that  there 
is  an  obstraction  in  the  public  road  running  east  and  west 
between  sections  two  and  eleven  in  Tp.  16  N.,  R.  2  W.,  in 
Mercer  county,  III,  consisting  of  a  house,  or  building  owned 
by  and  left  there  by  persons  employed  by  you  to  move  the 
same,  and  unless  you  move  the  same  within  three  days  from 
the  time  of  this  notice,  the  commissioners  of  highways  of 
the  town  of  Pre-emption  in  Mercer  county,  111.,  will  proceed 
to  remove  the  same  at  your  cost,  and  will  also  proceed 
against  you  for  damages  for  obstructing  said  road,  and  also 
for  continuing  said  obstruction. 

Signed :  Commissioners  of  Hiohwats. 

Plaintiff  in  error  appears  to  have  paid  no  further  atten- 
tion to  the  matter  until  he  made  a  new  contract  with  Daxon, 
and  succeeded  in  getting  the  building  removed  to  Sherrard, 
as  above  stated.  Plaintiff  in  error  insists  that  upon  the 
facts  stated  the  defendant  in  error  had  no  right  to  recovery 
against  him  because  the  building  was  not  placed  in  the  high- 
way by  him,  but  that  it  was  placed  there  by  Daxon,  who,  it 
is  claimed,  was  an  independent  contractor,  and  was  in  pos- 
session and  control  .of  the  building  under  the  contract;  and 
secondly,  because  the  commissioners  of  highways  did  not 
remove  the  obstruction  from  the  highway,  but  only  moved 
it  forty-five  rods  further  east  and  then  left  it  there. 

Authorities  are  cited  to  the  proposition  that  where  an 
injury  occurs  through  the  fault  of  an  independent  contractor, 
where  the  relation  of  master  and  servant  or  principal  and 
agent  does  not  exist,  the  owner  of  the  building  where  the 
wrong  is  done  will  not  be  liable.  But  we  do  not  think  they 
are  in  point  as  applied  to  the  facts  of  this  case.  The  evi- 
dence shows  a  substantial  abandonment  of  the  contract  by 
Daxon,  and  as  a  matter  of  fact  he  never  did  carry  out  the 
first  contract,  but  finally  completed  the  removal  of  the 
building  under  a  new  agreement.  We  are  of  the  opinion 
that  after  Daxon  removed  his  trucks  from  the  building  for 
the  purpose  of  doing  other  work,  plaintiff  in  error,  as  the 
owner  of  the  building,  and  as  between  himself  and  the  pub- 
lic, was  bound  to  take  care  of  it  and  prevent  its  continuance 
as  a  nuisance  or  obstruction  to  the  highway. 


36  Appellate  Courts  of  Illinois. 

Vol,  74.]  Gruel  v.  Mengler. 

As  to  the  second  contention  above  mentioned  we  regard 
the  same  as  going  only  to  the  extent  of  the  right  of  recovery. 
It  is  true  the  commissioners  of  highways  did  not  entirely 
remove  the  building  from  the  highway,  but  they  did  cause 
it  to  be  so  removed  as  to  be  less  of  an  obstruction  to  public 
travel  than  it  had  been  where  it  was  left  by  Daxon.  We 
think  this  was  such  a  removal  within  the  meaning  of  the 
statute  as  to  authorize  a  recovery  for  the  costs  thereof. 

Complaint  is  made  of  the  instructions  but  we  think  no 
serious  fault  can  be  found  with  them,  and  that  they  are 
substantially  free  from  error. 

On  a  careful  examination  of  the  whole  record,  we  see  no 
sufficient  reason  for  reversing  the  judgment  and  it  will  be 
affirmed. 

A  motion  is  made  by  defendant  in  error  to  tax  the  costs  of 
an  additional  abstract  filed  by  it  against  plaintiff  in  error, 
and  as  we  think  there  was  sufficient  reason  for  the  filing  of 
such  an  additional  abstract,  the  motion  is  allowed  and  such 
costs  will  be  taxed  against  plaintiff  in  error.  Judgment 
affirmed. 


William  Gruel  v.  August  Kengler. 

1.  Malicious  Prosecution — Advice  of  Counsel  as  a  Defense.  — ^When 
a  person  justiiieB  a  prosecution  as  being  upon  the  advice  of  counsel,  it 
must  appear  that  after  stating  the  case  fully  to  his  counsel  he  commenced 
the  prosecution  upon  such  advice  and  not  upon  his  own  motion. 

2.  Same — Advice  of  Counsel  a  Question  of  Fact — The  question  as  to 
whether  a  defendant  in  a  suit  for  malicious  prosecution  instituted  the 
prosecution  complained  of  upon  the  advice  of  counsel,  after  a  full  and 
complete  statement  of  the  facts,  is  one  of  fact,  to  be  determined  by  the 
jury  from  the  evidence. 

8.  Appellate  Court  PRACTiCE---46«e7ioe  of  an  Ad  Daninum.— The 
point  that  the  declaration  contained  no  ad  damnum  can  not  be  raised 
for  the  first  time  in  the  Appellate  Court. 

Trespass  on  the  Case,  for  malicious  prosecution.  Appeal  from  the 
Circuit  Court  of  Kane  County;  the  Hon.  Henry  B.  Willis,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  December  17,  1807. 
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D.  B.  Sherwood,  attorney  for  appellant. 

BoTSFORD,  Watne  &  BoTSFORD,  attomevs  for  appellee. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  for  malicious  prosecution. 
There  was  a  trial  by  jury  and  appellee  recovered  a  verdict 
and  judgment  for  $212.50. 

It  appears  from  the  evidence  that  appellee  was  a  tenant 
of  appellant  on  a  farm  owned  by  the  latter,  under  a  lease 
running  six  years,  at  a  rental  of  $1,200  per  year. 

Appellee  made  a  chattel  mortgage  upon  his  stock,  which 
appellant  claimed  was  not  executed  in  good  faith,  but  the 
mortgagee  proceeded  to  foreclose  the  same,  and  advertised 
the  property  for  sale.  Appellant  then  issued  a  distress  war- 
rant, although  no  rent  was  due.  He  failed  to  get  posses- 
sion of  any  property  under  the  distress  warrant  and  appellee 
kept  on  feeding  to  his  stock  the  hay  and  grain  raised  on  the 
farm.  "Under  the  advice  of  a  lawyer,  appellant  had  appellee 
arrested  for  larceny,  and  being  taken  before  a  justice  of  the 
peace  in  Cook  county,  upon  a  hearing  appellee  was  dis- 
charged.   Appellee  thereupon  brought  this  suit. 

Under  the  evidence  there  was  clearly  no  probable  cause 
for  the  arrest,  but  it  is  insisted  on  behalf  of  appellant  that 
the  advice  of  the  lawyer  was  a  complete  justification  for  the 
arrest  and  a  full  defense  to  this  suit.  On  the  other  hand  it 
is  contended  that  the  prosecution  was  not  made  in  good 
faith,  and  that  appellant  did  not  make  a  full  and  complete 
8t4itement  of  the  facts  to  his  attorney.  There  was  some 
evidence  from  which  the  jury  may  have  found  that  appel- 
lant was  actuated  by  malice,  and  instituted  the  prosecution 
of  his  own  motion  and  not  by  the  advice  of  counsel.  We 
can  not  say  the  verdict  was  not  warranted  by  the  evidence, 
nor  can  we  say  the  damages  are  excessive.  Some  of  the 
instructions  given  for  appellee  were  faulty,  but  in  view  of 
the  number  and  character  of  those  given  for  appellant,  they 
certainly  could  not  have  misled  the  jury. 
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As  to  the  point  that  the  declaration  contained  no  ad 
damnum^  we  think  it  is  too  late  to  raise  it  for  the  first  time 
in  this  court,  even  if  true.  But  the  declaration  of  two 
counts,  as  originally  filed,  laid  the  damage  at  $5,000.  It  is 
said  in  the  abstract,  as  well  as  in  argument  of  counsel  for 
appellant,  that  as  to  these  two  counts  a  TioUe  pros,  was 
entered,  but  we  do  not  find  in  the  record  anything  to  verify 
the  statement.  If  those  counts  still  remained  in  the  record 
the  ad  damnum  was  sufficiently  laid. 

Upon  a  consideration  of  the  whole  record  we  think  jus- 
tice has  been  done  and  the  judgment  will  be  affirmed. 
Judgment  affirmed. 


John  Waggeman  v.  6.  Janssen. 

1.  CoNTBACTS'i2eme(2ie8  After  Repudiation. — When  one  party  to  a 
contract  repudiates  and  refuses  longer  to  be  bound  bj  it,  the  injured 
party  may  treat  the  contract  as  rescinded  and  recover  upon  a  quantum 
meruit  so  far  as  he  has  performed,  or  he  may  keep  the  contract  alive  for 
the  benefit  of  both  parties,  being  at  all  times  himself  ready  and  able  to 
perform,  and  at  the  end  of  the  time  specified  in  the  contract  for  the  per- 
formance, sue  and  recover  under  it,  or  he  may  treat  the  repudiation  as 
putting  an  end  to  the  contract  for  all  purposes  of  performance,  and  sue 
for  the  profits  he  would  have  realized  if  he  had  not  been  prevented  from 
performing. 

Assnmpsit,  for  work,  labor,  etc.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  N.  E.  Worthington,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September 
30,  1897. 

James  A.  Cameron,  attorney  for  appellant. 

Arthur  Keithley,  attorney  for  appellee. 

Mr.  Justice  Dibell  DSLrrEREo  the  opinion  of  the  Court. 

Appellant  owned  real  estate  at  the  comer  of  Knoxville 

and  Illinois  avenues,  in  the  city  of  Peoria.    The  citv  had 
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passed  an  ordinance  requiring  a  cement  sidewalk  to  be  laid 
on  Illinois  avenue  in  front  of  his  property.  It  seems  the 
property  owners  were  given  the  privilege  of  doing  the 
work  themselves  and  thus  avoiding  the  charges  the  city 
would  make  therefor.  Appellee  was  in  the  business  of  lay- 
ing cement  walks,  and  in  the  fall  of  1894  he  applied  to 
appellant  for  the  contract  for  this  work.  Appellant  agreed 
to  let  him  do  it.  Appellee  then  measured  the  ground,  gave 
appellant  the  grade  the  city  had  established,  and  told  him 
what  the  cut  would  be.  Appellant  said  he  would  not  have 
the  walk  cut  down  to  the  permanent  grade,  but  would 
have  his  walk  up  to  join  the  walk  on  the  Knoxville  avenue 
side;  that  he  would  see  the  city  authorities  and  get  a 
permit  to  leave  the  grade  up.  Appellee  gave  his  figures. 
Appellant  wanted  the  walk  built  cheaper.  Appellee  said  if 
he  did  not  have  to  put  in  granitine  he  could  do  it  for  less, 
and  it  was  agreed  at  the  time  appellee  should  put  in  such  a 
walk  to  correspond  with  the  grade  on  Knoxville  avenue 
and  without  granitine  for  $110,  and  that  he  should  do  the 
excavating  for  the  walk  that  fall,  and  should  lay  the  walk 
the  first  thing  in  the  spring,  so  that  appellee  could  have  the 
benefit  of  the  advertising  it  would  give  him,  as  there  was 

no  other  cement  work  on  the  street.    It  is  claimed  bv 

• 

appellant  appellee  was  also  to  fix  a  driveway  and  fill  an  old 
cellar  for  the  $110.  Appellee  excavated  for  the  walk  in  the 
fall,  doing  the  work  which  is  the  subject  of  this  suit.  The 
parties  differ  as  to  what  occurred  in  the  spring.  Appellee 
claims  appellant  refused  to  let  him  lay  the  walk  in  the 
spring,  saying  he  was  going  to  build  stores  upon  the  prop- 
erty and  would  not  build  the  Wlk  until  he  built  the  stores; 
and  that  the  city  finally  notified  appellant  if  he  did  not 
build  the  walk  forthwith  it  would  do  so,  and  that  appellant 
said  the  city  could  go  ahead  and  have  another  lawsuit. 
Appellant  denies  this  and  claims  he  never  forbade  appellee 
to  build  the  sidewalk,  and  that  when  appellee  did  build  it 
he  supposed  it  was  under  his  contract,  and  appellant 
declares  he  never  said  to  let  the  city  go  ahead  and  do  the 
work.    On  these  points  the  p1*eponderance  of  the  evidence 
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is  decidedly  with  the  appellee.  By  his  words  and  acts 
appellant  clearly  shovyed  he  did  not  intend  to  let  appellee 
build  the  walk  that  spring  as  he  had  agreed  to  do.  He 
thus  in  legal  effect  prevented  appellee  from  performing  his 
contract.  The  city  then  notified  appellant  to  build  the 
walk,  and  he  did  not  comply.  Thereupon-  the  city  hired 
appellee  to  do  the  work  for  it  by  the  day,  and  he  did  it, 
buying  the  materials  at  the  city's  expense.  The  city  built 
a  more  expensive  walk  than  the  contract  between  appellant 
and  appellee  called  for.  It  rendered  a  bill  to  appellant  for 
$157.11  therefor.  He  thereupon  refused  to  pay  appellee 
for  the  excavating  done  the  preceding  fall  under  the  con- 
tract between  them,  and  appellee  brought  this  suit  to 
recover  therefor  before  a  justice  of  the  peace,  and  obtained 
a  judgment  for  $60.  Appellant  appealed  therefrom  to  the 
Circuit  Court,  where  there  seem  to  have  been  two  trials, 
the  second  trial  resulting  in  a  verdict  and  judgment  for 
appellee  for  $37.50,  from  which  defendant  appeals  to  this 
court. 

Most  of  the  witnesses  for  appellee  fixed  the  value  of  the 
excavating  done  by  appellee  under  his  contract  with  appel- 
lant at  a  price  per  cubic  yard  which  would  have  justified  a 
verdict  for  $87.50.  Appellant's  witnesses  claimed  the  dirt 
taken  out  was  of  substantial  value.  The  court  virtually 
instructed  the  jury  to  allow  against  the  work  done  by 
appellee  the  value  of  the  dirt  taken  away,  although  this 
dirt  seems  to  have  been  taken  from  the  street  and  was 
apparently  the  property  of  the  city.  This  was  probably 
what  reduced  the  verdict  to  $37.50.  Upon  the  facts  appel- 
lee was  clearly  entitled  to  at  least  as  large  a  sum  as  he 
recovered.  Appellant  complains  that  if  he  pays  the  city 
$157.11  and  pays  this  judgment  to  appellee,  the  walk  will 
cost  him  very  much  more  than  his  original  contract  with 
appellee.  If  so,  the  loss  is  his  own  fault,  and  he  must  bear 
it.  Whether  the  city  can  compel  him  to  pay  the  $157.11 
can  not  be  determined  here,  but  the  proof  shows  that  the 
city  built  a  better  sidewalk  than  appellant  had  previously 
contracted  for,  and  it  is  a  matter  of  common  knowledge 
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that  a  property  owner  can  usually  get  such  work  done  by 
private  contract  for  a  less  sum  than  it  costs  him  when  done 
by  a  municipality. 

The  court  below  by  its  rulings  upon  the  evidence  and 
instructions  practically  held  that  if  appellant  had  prevented 
appellee  from  performing,  then  appellee  had  a  right  to 
recover  for  the  work  he  had  done  upon  the  contract  before 
he  was  so  prevented,  what  the  same  was  reasonably  worth. 
It  is  urged  by  appellant  that  these  rulings  were  erroneous. 
Our  Supreme  Court  in  the  recent  case  of  Lake  Shore  &  M. 
S-  Ry.  Co.  V.  Richards,  152  111.  59,  declares  it  to  be  the  well 
settled  doctrine  that  where  one  party  to  a  contract  repudi- 
ates it  and  refuses  longer  to  be  bound  by  it,  the  injured  ' 
party  has  an  election  to  pursue  either  of  three  remedies : 
"  He  may  treat  the  contract  as  rescinded,  and  recover  upon 
a  qvarUum  meruit  so  far  as  he  has  performed;  or  he  may 
keep  the  contract  alive  for  the  benefit  of  both  parties,  being 
at  all  times  himself  ready  and  able  to  perform,  and  at  the 
end  of  the  time  specified  in  the  contract  for  performance, 
sue  and  recover  under  the  contract;  or  he  may  treat  the 
repudiation  as  putting  an  end  to  the  contract  for  all  pur- 
poses of  performance,  and  sue  for  the  profits  he  would  have 
realized  if  he  had  not  been  prevented  from  performing.'* 
In  the  case  at  bar  the  plaintiff  has  pursued  the  remedy  first 
set  out,  and  under  the  authority  above  cited  the  rulings  of 
the  court  were  correct.  United  States  v.  Behan,  110  U.  S. 
338.  We  find  no  reversible  error  in  the  rulings  of  the  court 
below.    Its  judgment  will  therefore  be  affirmed. 


Abraham  Hirschberg  v.  Charles  E.  Johnston. 

1.  Instructions— CoTitoinin^  il6«fracf  Propositions  of  Lato,  Where 
Error  to  Oive, — In  cases  where  the  result  depends  particularly  upon  the 
application  of  the  rules  of  law  to  the  testimony,  it  is  error  to  give 
instructions  containing  abstract  propositions  of  law  without  stating  an 
application  to  the  facts  of  the  case. 
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2.  SAMS—Mu8t  he  Baaed  upon  the  Evidence,— An  instruction  which 
is  not  based  upon  evidence  in  the  case,  is  erroneous. 

Trespass,  for  taking  goods.  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed 
September  20,  1897. 

IsAAo  C.  Edwabds  and  Isaao  J.  Letinson,  attorneys  for 
appellant. 

An  instruction  which  is  not  based  on  the  evidence  in  the 
case  is  improper,  and  should  not  be  given.  It  is  liable  to 
mislead  the  jury,  and  usually  results  in  a  wrong  verdict. 
Rosenkrans  et  aL  v.  Barker,  115  111.  331;  St.  Louis,  V.  & 
T.  H.  R  R.  Co.  V.  Hurst,  25  111.  App.  181;  Johnson  v.  John- 
son, 114:  111.  6U;  Sanders  v.  The  People,  124  111.  221;  Belk 
et  al.  V.  The  People,  125  111.  584. 

•  - 

H.  0.  FuLLEB  and  Joseph  Wilhelm,  attorneys  for  appellee. 

Mr.  Justice  Dibell  deliyeeed  the  opinion  op  the  Court. 

Appellant  bought  certain  tobacco  from  one  Isaac  D.  Hur- 
witz,  and  paid  therefor,  and  took  the  tobacco  into  his  actual 
possession,  removing  most  of  it  to  a  room  rented  by  appel- 
lant for  the  purpose  of  a  cigar  factory,  a  long  distance  from 
the  Dlace  of  business  of  Hurwitz.    He  stored  two  bales  of 

A. 

the  tobacco  in  another  story  of  the  building  Hurwitz  occu- 
pied, making  arrangements  for  said  storage  with  Cohen, 
the  owner  of  the  building.  Hurwitz  had  no  interest  in  the 
story  where  these  two  bales  were  deposited.  Appellant 
paid  Hurwitz,  for  the  tobacco,  $800  in  a  check  on  a  deposit 
he  had  just  made  in  a  bank,  and  gave  his  note  for  $337.51, 
due  in  thirty  days,  for  the  balance.  Hurwitz  indorsed  the 
note  and  delivered  it  to  Cohen  as  collateral  security  for  a 
debt  he  owed  him,  and  Cohen  collected  the  note  in  full 
from  appellant.  Appellant  hired  two  cigar-makers  and  be- 
gan making  cigars  in  a  small  way  in  the  room  to  which  he 
had  removed  the  tobacco.  Gans  Brothers  &  Rosenthal, 
thirteen  days  after  the  sale  and  delivery  of  the  tobacco  to 
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appellant,  sued  out  an  attachment  against  Ilurwitz,  and  the 
sheriff  seized  these  goods  thereunder.  Appellant  sued  the 
sheriff  in  trespass  for  said  seizure.  Issues  were  joined  and 
there  was  a  verdict  and  judgment  f «>r  defendant,  and  appel- 
lant appeals  to  this  court  therefrom. 

The  claim  of  appellee  that  these  goods  were  still  the  prop- 
erty of  Hurwitz,  or  that  this  transfer  to  appellant  was 
fraudulent  as  to  creditors,  is  based  upon  proof  that  Hurwitz 
and  appellant  were  brothers-in-law,  and  lived  in  the  same 
house;  that  these  goods  had  lately  been  bought  by  Hurwitz 
and  were  not  paid  for;  that  appellant  had  for  years  been 
working  for  small  wages,  only  sufficient  to  pay  for  his 
board  and  clothing;  that  the  room  he  rented  was  not  suffi- 
cient for  a  large  factory;  that  he  had  made  but  few  cigars, 
scarcely  more  than  one  day's  full  work,  before  the  seizure 
of  the  goods,  and  other  like  circumstances.  On  the  other 
hand,  appellant  introduced  proof  that  before  this  purchase 
he  had  shown  a  roll  of  money  to  a  friend;  that  he  had  sev- 
eral times  loaned  that  friend  money;  and  he  stated  at  length 
facts  which,  if  true,  would  make  him  a  bona  fide  purchaser 
of  the  tobacco.  Under  these  circumstances  it  was  impor- 
tant the  jur}''  should  be  correctly  instructed  aH  to  the  law 
governing  the  case.  The  instructions  given  for  appellee 
were  nearly  all  abstract  propositions  of  law,  and  should  not 
have  been  given  without  an  application  to  the  facts  of 
this  case,  and  in  our  opinion  tended  to  prejudice  the  jury 
against  appellant.  Instructions  numbered  five  and  six 
given  for  appellee  were  clearly  erroneous.  They  were  as 
to  the  effect  of,  and  inferences  to  be  drawn  from,  the  con- 
tinued possession  of  personal  property  by  a  vendor  as  osten- 
sible owner,  after  an  absolute  sale,  and  that  such  retention 
of  possession  is  fraudulent  as  to  creditors  of  the  vendor. 
We  find  no  evidence  in  the  abstract  even  hinting  at  a  reten- 
tion of  possession  by  Hurwitz  after  the  sale.  The  evidence 
a6  abstracted  shows  a  complete  transfer  of  possession. 
These  instructions  therefore  were  not  based  upon  any  evi- 
dence, and  were  calculated  to  lead  the  jury  to  understand 
that  in  the  opinion  of  the  court  there  was  evidence  of  such 
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fraudulent  retention  of  possession  by  Hurwitz.  As  the  case 
must  be  submitted  to  another  jury,  we  forbear  to  comment 
upon  the  evidence.  For  the  errors  above  indicated,  the 
judgment  will  be  reversed  and  the  cause  remanded. 
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Martin  &  Go.  v.  Thomas  McHnrray. 

1.  Abstracts— Pwrjxwe  of,^-Aii  abstract  is  intended  to  save  the 
court  the  labor  of  searching  the  records  to  ascertain  what  it  contains, 
and  one  which  does  not,  is  insufficient. 

2.  Saur— When  Insufficient — An  abstract  which  sets  out  no  excep- 
tions to  the  rulings  of  the  trial  court,  and  in  which  there  is  nothing  to 
show  what  the  cause  is  about  or  whether  there  are  written  pleadings  or 
papers  answering  the  purpose  of  pleadings,  or  to  show  in  whose  favor  the 
jury  found,  or  who  moved  for  a  new  trial,  or  what  reasons  were  assigned, 
does  not  comply  with  the  rule  and  is  insufficient. 

3.  Same— Skeleton  Index  of  the  Record, — A  mere  skeleton  index  of 
the  record  is  not  a  sufficient  abridgment  or  abstract  as  required  by  the 
rules  of  this  court. 

4.  Appellate  Coubt  "PRkcncB— Insufficient  Abstract— Where  the 
abstract  is  insufficient  and  the  appellee  moves  to  affirm  the  judgment 
appealed  from,  for  want  of  a  sufficient  abstract,  as  required  by  the  rules 
of  the  court,  and  the  appellant  files  a  brief  resisting  the  motion,  instead 
of  asking  leave  to  file  an  amended  abstract,  the  motion  wiU  be  allowed. 


Trial  Bights  of  Property.— Appeal  from  the  Circuit  Court  of  Hen- 
derson County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  December 
14,  1897. 

Berrt  Bros,  and  Overman  &  Safford,  attorneys  for 
appellant. 

Kirkpatrick  &  Alexander,  R.  F.  Eobinson  and  Grier  & 
Stewart,  attorney's  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

Appellee  has  entered  his  motion  to  affirm  the  judgment 

for  failure  of  appellant  to  furnish  a  complete  abstract  or 
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abridgment  of  the  record  as  required  by  Kale  20.  Appel- 
lant has  not  asked  leave  to  file  an  amended  abstract,  but 
files  a  brief  in  resistance  of  the  motion.  The  abstract  con- 
tains certain  oral  testimony  and  sets  out  only  two  rulings 
by  the  court,  and  no  exceptions  thereto.  The  rest  of  the 
abstract  is  a  mere  skeleton  index  of  the  record.  There  is 
nothing  in  the  abstract  except  in  the  oral  testimony  to  show 
what  the  case  is  about,  and  nothing  to  show  whether  there 
are  in  the  pase  any  written  pleadings,  or  papers  answering 
the  purpose  of  pleadings.  The  abstract  does  not  show  in 
whose  favor  the  jury  found,  nor  who  moved  for  a  new  trial 
nor  what  reasons  therefor  were  assigned,  nor  whether  the 
motion  was  granted  or  denied.  It  does  not  show  that  the 
court  below  rendered  any  judgment  or  that  any  appeal  was 
ever  taken.  There  is  in  the  abstract  no  exception  to  any 
ruling  of  the  court  upon  any  question.  The  assignment  of 
errors  is  not  set  out. 

This  abstract  presents  no  question  for  the  consideration  of 
the  court.  We  must  affirm  for  want  of  a  sufficient  abstract 
or  we  must  abrogate  the  rule  and  search  the  records 
brought  before  us,  often  voluminous,  to  ascertain  for  our- 
selves what  errors  they  are  supposed  to  contain.  An  abstract 
is  intended  to  save  the  court  that  labor. 

Litigants  in  this  court  and  their  attorneys  usually  reside 
at  a  distance  from  the  place  of  holding  court,  and  the 
abstract  is  also  intended  to  inform  appellees  and  defendants 
in  error  what  part  of  the  record  below  has  been  brought 
up,  and  what  errors  are  assigned  thereon^  so  as  to  save  them 
the  burden  of  coming  to  the  place  of  holding  this  court  to 
ascertain  what  is  in  the  record.  This  abstract  gives  no 
information  of  value  on  that  subject  and  contains  no  inti- 
mation what  errors  are  supposed  to  have  been  committed 
below. 

Under  the  rule  in  question  appellant  must  present  an 
abstract  that  shows  what  the  case  is,  what  errors  prejudi- 
cial to  him  were  committed  below,  his  exceptions  thereto, 
and  how  the  errors  are  presented  to  this  court  by  the 
record,  and  this  with  sufficient  fullness  so  that  ordinarily 
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there  will  be  no  necessity  for  the  court  or  opposite  counsel 
to  inspect  the  record.  We  forbear  to  cite  the  numerous  cases 
in  which  the  Appellate  Courts  of  this  State  have  enforced 
this  rule.  In  applying  a  similar  rule  the  Supreme  Court  in 
Chicago,  R  &  St.  L.  Ry.  Co  v.  Wolf,  137  111.  360,  said  that 
appellant's  abstract  must,  as  against  appellant,  be  deemed 
to  be  sufficiently  full  and  accurate  to  present  all  the  errors 
upon  which  he  relies.  In  Strohm  v.  The  People,  160  111. 
5S2,  in  affirming  a  judgment  in  a  criminal  case,  the  court 
refused  to  consider  alleged  errors  based  upon  matter  not  set 
out  in  the  abstract.  In  Gibler  v.  City  of  Mattoon,  167  III. 
18,  the  court  said:  "  It  is  the  duty  of  parties  bringing  cases 
here  for  review  to  prepare  and  file  complete  abstracts  of 
the  record  in  accordance  with  the  rules,  and  such  abstracts 
as  we  can  safely  rely  upon.  It  is  not  our  duty  to  perform 
this  work  of  counsel  which,  in  detail,  as  to  them  is  incon- 
siderable, but  when  imposed  upon  us  is,  in  the  aggregate, 
extremely  burdensome." 

We  are  of  opinion  the  motion  must  be  granted,  and  the 
judgment  of  the  court  below  is  therefore  affirmed. 

DiBELL,  J. 

Upon  petition  for  rehearing,  appellant  so  earnestly  urged 
that  the  evidence  required  the  opposite  judgment  from  that 
rendered  below,  and  that  our  rule  above  applied  had  done  it 
a  great  injustice,  that  we  have  been  constrained  to  carefully 
examine  the  evidence  in  the  record.  Upon  such  examina- 
tion we  can  not  say  that  even  if  we  were  passing  upon  the 
merits  of  the  case,  we  would  be  warranted  in  reversing  the 
judgment  upon  the  evidence  appearing  in  the  record.  The 
petition  for  rehearing  is  denied. 
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William  Darid  y.  Adam  CorrelK 

1.  CuTTiNa  TLVBJSR—RequiHtes  of  the  Proof, — ^To  subject  a  party  to 
a  penalty  for  cutting  timber  under  the  statute  (3  S.  AC,  Par.  5,  Ch.  186), 
it  must  appear  that  he  committed  the  wrong  knowingly  and  willfully, 
under  such  circumstances  as  show  him  guilty  of  criminal  negligence; 
the  statute  does  not  apply  to  a  person  who  cuts  the  timber  under  the 
mistaken  belief  that  he  is  the  owner. 

Debt  for  a  Penalty.— Appeal  from  the  Circuit  Court  of  Kankakee 
County:  the  Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Reversed.  Opinion  filed  December  17, 
1807. 

FoTTEB  &  Smith,  attemeys  for  appellant. 
H.  Ij.  KiGHAr.D80N,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  CorRT. 

This  was  an  action  to  recover  the  penalty  for  cutting 
timber  which  is  prescribed  by  section  1  of  the  act  of  Sep- 
tember 10,  1845,  now  forming  part  of  Chap.  136  of  the 
nevised  Statutes  of  1874.  A  former  judgment  was  reversed 
by  this  court  in  68  III.  App.  123,  and  the  cause  was 
remanded.  Upon  a  second,  trial  plaintiff  had  verdict  and 
judgment  for  $120,  from  which  defendant  prosecutes  this 
appeal. 

The  charge  is  for  cutting  timber  upon  lot  13  of  Assessor's 
Subdivision  of  certain  lands  in  Kankakee  countv.  The 
proof  shows  that  near  the  line  between  said  lot  13  and  the 
lands  west  of  it  a  fence  was  erected  in  1871  or  1872  by  the 
parties  owning  said  land  west,  predecessors  in  title  to 
appellant's  wife.  The  clear  preponderance  of  the  evidence  is 
that  the  fence  which  stood  there  when  appellant  cut  the 
timber  in  question,  is  the  same  fence  hi^  wife's  grantors 
8o  erected  in  1871  or  1872,  and  that  it  has  never  since  been 
moved  or  changed;  but  even  according  to  appellee's  wit- 
nesses the  fence,  which  was  standing  when  appellant  cut 
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this  timber,  has  been  in  the  same  place  eighteen  or  nineteen 
years.  Appellee  recognized  this  fence  as  his  west  line  fence 
to  the  extent  of  helping  to  keep  it  in  repair,  and  dividing 
it  for  the  purpose  of  repair  with  the  grantors  of  appellant's 
wife.  In  the  spring  of  1895  appellant  bought  the  laud 
west  of  said  lot  13,  taking  deed  therefor  to  his  wife,  and  they 
went  into  possession.  It  is  clear  from  the  evidence  that 
her  grantors  for  many  years  and  probably  ever  since  1871 
or  1872  claimed  the  land  they  owned  extended  east  to  said 
fence,  and  claimed  said  fence  as  the  boundary  line  between 
them  and  appellee,  and  occupied  all  the  land  west  of  the 
fence  adversely  and  exclusively,  except  that  they  gave 
appellee  permission  to  cut  timber  on  their  side  to  repair  his 
part  of  the  fence,  of  which  permission  it  would  seem  he 
sometimes  availed  himself.  It  is  equally  clear  from  the 
evidence  that  appellant  and  his  wife  took  possession  of  the 
same  tract  her  grantors  had  so  Jong  occupied,  claiming  all 
of  the  land  west  of  the  fence,  and  in  good  faith  supposing 
that  she  owned  to  the  fence.  In  the  fall  of  1895  he  cut  the 
trees  for  which  this  suit  was  brought,  and  cut  them  west  of 
the  fence  and  within  her  inclosure  and  upon  the  land  which 
they  then  claimed  and  still  claim  she  owns,  and  upon  the  land 
her  grantors  had  so  claimed  and  occupied  for  many  years. 
The  only  facts  from  which  any  imputation  upon  his  good 
faith  can  be  drawn  are  that  before  he  finished  cutting  the 
trees,  neighbors  not  interested  in  the  matter  told  him  the 
fence  was  not  on  the  line,  but  that  the  line  was  west  of  the 
fence,  and  he  told  them  he  had  bought  with  the  understand- 
ing it  was  on  the  line,  and  believed  it  was  on  the  line,  and 
should  retain  possession  to  the  fence  till  some  surveyor  had 
established  a  different  line;  and  that  appellee's  son  also  told 
appellant  he  was  cutting  too  far,  and  he  replied  that  if  the 
county  surveyor  decided  the  fence  was  not  on  the  line  he 
would  move  it,  but  he  did  not  stop  cutting.  Appellant 
states  without  contradiction  that  at  the  last  named  inter- 
view he  went  with  appellee's  son  to  look  for  surveyor's 
marks,  but  they  could  find  none  except  such  as  were  in  line 
with  the  fence.    Appellant  cut  these  trees  for  the  purpose 


Second  DisTRicr — May  Teiim,  1897.         49 

David  V.  Correll. 

of  clearing  the  land  and  fitting  it  to  sow  wheat  upon  that 
fall.  The  land  was  of  no  use  without  the  trees  and  brush 
being  cut  off.  Since  appellant  cut  the  timber  in  question 
two  surveyors  have  separately  surveyed  the  premises,  and 
they  do  not  agree  on  the  true  line,  though  each  places  it 
^  west  of  the  fence. 

The  judgment  can  not  be  sustained.  Appellee  averred 
his  ownership  of  lot  13.  We  reversed  the  former  judgment 
for  failure  to  prove  this  allegation.  At  the  last  trial  appel- 
lee introduced  evidence  tending  to  show  title  in  himself  as 
to  the  south  half  of  said  lot,  but  he  has  shown  no  title  to 
the  north  half.  It  was  conveyed  to  him  by  II.  Tupper,  the 
source  of  whose  title  is  not  shown,  except  by  oral  testimony 
that  he  bid  it  off  at  a  tax  sale.  Appellee  had  no  possessory 
title  of  the  part  of  lot  13  west  of  the  fence.  Under  the 
proof  appellant  certainly  can  not  be  convicted  of  cutting 
timber  on  the  north  half,  because  appellee  has  not  shown 
title  thereto.  The  proof  shows  appellant  cut  timber  upon 
that  part  of  lot  13  Avest  of  the  fence,  but  whether  upon  the 
north  half  or  south  half  is  not  shown,  nor  how  much  upon 
the  one  and  how  much  upon  the  other,  and  therefore  there 
is  no  basis  in  the  evidence  upon  which  the  jury  could  award 
$120  as  the  statutory  penalty  for  trees  cut  on  said  south 
half. 

We  are  also  of  opinion  plaintiff  can  not  rocover  in  this 
action.  To  subject  a  party  to  a  penalty  for  cuttiriir  timber 
under  this  statute  it  must  appear  that  he  committed  the 
wrong  knowingly  and  willfully  under  such  circumstances  as 
show  him  guilty  of  criminal  negligence.  The  statute  does 
not  extend  to  a  person  who  fells  trees  under  the  mistaken 
belief  that  his  boundaries  include  the  trees.  When  the  de- 
fendant supposes  in  good  faith  he  is  cutting  on  his  own 
land,  and  is  not  culpably  negligent  in  not  ascertaining  its 
true  boundaries,  he  is  not  liable  under  this  statute.  If  under 
such  circumstances  he  has  in  fact  cut  trees  of  another,  re* 
dress  must  be  sought  in  an  appropriate  action  at  common 
law,  and  not  by  suing  for  a  penalty*  Whftecraft  v.  Van* 
derver,  13  111.  235;  Watkins  v.  Gale,  18  111.  152.    Still  more 
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should  this  rule  apply  where,  as  here,  the  alleged  wrong- 
doer is  in  actual  possession  with  a  fence,  claiming  title,  and 
where  there  is  great  doubt  whether  he  and  his  predecessors 
in  possession  have  not  occupied  the  land  so  long  as  to  bar 
any  action  for  possession.  This  is  not  a  proper  form  of 
action  in  which  to  settle  disputed  boundaries.  For  these 
reasons  the  judgment  of  the  court  below  will  be  reversed. 

FiNDiNo  OF  Facts  to  be  Inoobpobated  in  the  Judgment. 

We  find  from  the  evidence  that  the  cutting  of  the  timber 
complained  of  in  this  cause  was  done  by  defendant  (appel- 
lant here)  upon  the  land  within  his  wife's  inclosure,  and 
which  she  claimed  to  own,  and  which  defendant  in  good 
faith  believed  to  be  her  land ;  that  his  wife  and  her  prede- 
cessors in  title  had  been  in  possession  of  said  land  within 
said  inclosure  where  said  trees  were  cut  for  many  years  prior 
to  and  up  to  the  time  of  said  cutting;  that  defendant  did 
not  willf ulW  and  knowingly  commit  a  wrong  upon  plaintiff 
in  cutting  said  timber,  and  that  the  circumstances  do  not 
show  him  guilty  of  criminal  negligence  in  cutting  said 
timber. 


Robert  Lomax  v.  Lnther  G.  Shinn  et  al. 

1.  Partition  of  Real  Estahs— fifofioitors'  Fees.— la  saits  for  the 
partition  of  real  estate,  the  court  has  no  power  to  decree  the  payment 
of  aolicitore'  fees  where  a  defezise*  valid  and  substaotiai  in  its  character, 
has  been  interposed  in  good  faith  although  such  defense  may  be  un* 
successful. 

2.  Same — What  ia  Not  a  Compliance  tcith  the  Statute. — It  is  not  a 
compliance  with  the  statute  requiring  that  the  rights  and  interests  of  all 
the  parties  in  interest  in  a  suit  for  partition  be  property  set  forth  in  the 
biU,  to  merely  set  out  the  intereets  of  the  parties  as  they  appear  pf  record 
wtiere  the  record  does  not  oorrectly  state  the  title. 

Bill  for  Partition.— Appeal  from  the  Circuit  Court  of  Henderaon 
County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  ia  this  court 
at  the  May  term,  1897.  RevecBed  and  remanded  with  directioQa  OfHnicMi 
filed  December  17,  1897. 
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Sharp  &  Berrt  Bros.,  and  O'Harra  &  Scofield, attorneys 
for  appellant. 

Bassett  &  Bassett,  attorneys  for  appellees. 

Mr.  JuSTiCB  DiBELL  DELIYBRED  THE  OPINION  OF  THE  CoURT. 

This  was  a  suit  brought  by  appellees,  March  20, 1893,  against 
appellant  and  others  for  partition  of  real  estate.  A  deeree 
of  partition  was  affirmed  in  162  111.  124,  and  162  111.  214. 
After  a  sale  of  the  realty  by  a  master  the  court  fixed  the 
fees  of  the  complainants'  solicitors  at  $2,000,  and  directed 
said  sum  to  be  \mdpro  ratu  out  of  the  shares  of  the  several 
parties  as  established  by  the  decree.  The  decree  found 
appellant  the  owner  of  about  one-half  the  land,  and  the 
order  in  question,  therefore,  required  the  payment  of  about 
$1,000  out  of  his  funds,  and  from  that  order  he  prosecutes 
this  appeal.  It  is  admitted  the  allowance  was  reasonable 
for  the  services  rendered,  but  appellant  denies  that  he  is 
legally  liable  for  any  part  thereof.  The  partition  statute 
(R.  S.  1874,  Ch.  106,  Sec.  40,  as  amended  in  1889)  directs 
that  ^'  when  the  rights  and  interests  of  all  the  parties  in 
interest  are  properly  set  forth  in  the  petition  or  bill,"  the 
court  shall  apportion  a  reasonable  solicitor's  fee  among  the 
parties  in  interest  so  that  each  shall  pay  his  or  her  equitable 
portion  thereof,  "  unless  the  defendants,  or  some  one  of 
them,  shall  interpose  a  good  and  substantial  defense  to  said 
bill  or  petition."  Appellant  claims  he  did  ^^  interpose  a 
good  and  substantial  defense,"  within  the  meaning  of  said 
provision. 

The  land  belonged  to  Thomas  B.  Carroll  at  the  time  of 
his  death  in  1858.  He  left  a  will  which  was  duly  probated. 
The  will  (which  is  set  out  in  162  111.  124)  gave  some  interest 
in  said  land  to  his  wife,  Sarah  Carroll.  During  her  lifetime 
she  deeded  much  of  said  land  in  fee  to  appellant.  By  her 
last  will  she  devised  a  part  of  said  land  to  him.  Appellant 
also  obtained  deeds  from  several  of  the  heirs  at  law  of 
Thomas  B.  Carroll.  In  his  answer  appellant  claimed  that 
said  Sarah  Carroll  took  said  lands  in  fee  under  the  will  of 
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her  husband,  and  therefore  appellant  acquired  the  fee  under 
her  deeds  to  him.  The  will  of  Thomas  B.  Carroll  also  gave 
his  wife  a  power  of  appointment  by  will  as  to  one-half  "  the 
balance  "  of  his  estate;  and  appellant,  in  his  answer,  con- 
tended that  if  the  wife  did  not  take  the  fee  her  deeds  to  him 
should  be  treated  as  an  execution  of  the  power,  and  there- 
fore as  conveying  the  fee  of  an  undivided  half  of  said  lands 
to  him.  He  also  claimed  the  share  in  said  lands  given  him 
by  her  will.  It  is  stipulated  that  these  defenses  were  inter- 
posed  by  appellant  in  good  faith,  and  that  he  stubbornly  con- 
tested the  claim  of  the  complainants  in  both  the  Circuit  and 
Supreme  Courts.  The  courts,  however,  held  that  Sarah  Car 
roll  took  under  her  husband's  will  only  a  life  interest  in  the 
realty  and  a  power  of  appointment  of  an  undivided  half 
thereof  by  will;  that  her  deeds  only  conveyed  to  appellant 
said  life  estate,  and  were  not  an  execution  of  the  power  of 
appointment;  that  her  will  was  void  as  to  appellant  because 
he  was  a  witness  thereto,  and  the  decree  only  gave  him 
what  he  acquired  by  his  deeds  from  the  heirs  at  law  of 
Thomas  B.  Carroll.  Appellant  employed  and  paid  his  own 
solicitors  in  the  Circuit  and  Supreme  Courts. 

Appellees  insist  that  the  statute  means  a  defense  that  is 
successful.  The  Supreme  Court  in  Metheny  v.  Bohn,  164  111. 
495,  held  that  the  language  above  quoted  from  the  statute 
"  should  be  construed  as  meaning  that  a  defense,  valid  and 
substantial  in  character,  made  in  good  faith  and  on  reason- 
able ground,  should  exempt  a  defendant  from  paying  a 
solicitor  of  his  adversary,  not  for  services  rendered  to  him  but 
for  a  hostile  attack  upon  what  he  in  good  faith  believes  to 
be  his  substantial  right; "  that  the  defense  there  interposed 
was  of  a  good  and  substantial  character,  not  undertaken 
without  reasonable  grounds  although  it  proved  unsuccessful, 
and  that  in  such  cases  "  it  would  not  be  equitable  for  the 
defendant  to  pay  a  part  of  a  solicitor's  fee  solely  earned  as 
his  adversary."  It  is  true  that  in  that  case  the  court  found 
there  was  no  sufficient  evidence  in  the  record  as  to  what 
was  the  customary  and  usual  charge  for  such  legal  services, 
and  held  that  for  want  of  such  proof  in  the  record  the  allow- 
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ance  could  not  be  sustained.  But  the  court  further  said, 
^'  both  parties  have  argued  the  question  whether  this  is  a 
proper  case  for  the  allowance  of  a  solicitor's  fee  against  the 
defendants,  and  as  that  question  will  arise  again  in  the  suit 
they  both  desire  to  have  it  decided."  The  court  then  dis- 
cussed the  true  construction  of  the  statute,  with  the  result 
above  stated.  It  is  clear  the  question  was  in  the  case;  that 
it  would  arise  upon  a  retrial  in  the  Circuit  Court,  and  that 
when  the  Supreme  Court  passed  upon  it  at  the  request  of 
both  parties,  its  conclusion  was  not  obiter  dicta  (as  here  con- 
tended by  appellees),  but  the  determination  of  a  matter  duly 
submitted  to  it  for  decision.  The  language  next  following 
that  herein  above  quoted  from  section  40  of  the  partition 
statute  is  as  follows :  "  In  such  case  the  party  or  parties 
making  such  substantial  defense  shall  recover  their  costs 
according  to  equity."  Appellees  press  upon  us  the  argument 
that  these  words  show  the  whole  section  refers  only  to  a 
defense  that  is  successful,  as  it  can  not  be  supposed  the  legis- 
lature meant  that  a  defendant  whose  alleged  defense  is  over- 
thrown shall  recover  costs  for  the  successful  complaint. 
These  considerations  must  be  addressed  to  the  Supreme  Court. 
Its  decisions  are  conclusive  upon  us.  The  construction  of  this 
statute  it  adopted  in  Metheny  v.  Bohn,  became  thereby  a 
part  of  the  law,  which  it  is  our  duty  to  apply  and  enforce  in 
this  case;  and  such  application  must  relieve  appellant  from 
these  solicitors'  fees,  which  have  been  earned  in  fighting 
him  and  stripping  him  of  a  large  property,  which  he,  in  good 
faith,  and  on  reasonable  grounds,  believed  to  be  his  own. 
Hartwell  v.  DeVault,  159  111.  325. 

There  is  a  further  reason  why  solicitors'  fees  should  not 
be  assessed  against  appellant.  While  complainants,  by 
amendment  to  their  bill  made  before  defendants  appeared, 
set  out  the  interests  appellant  acquired  from  the  heirs  at 
law  of  Thomas  B.  Carroll,  they  did  not  in  fact  state  them 
correctly,  nor  as  they  were  established  by  the  decree,  but 
only  as  they  appeared  of  record.  The  recorded  deeds  were 
incorrect.  Appellant  had  bought  the  interest  of  said  heirs 
in  lands  not  described  in  said  deeds,  but  omitted  by  mistake 
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tberefrom,  and  so  not  appearing  of  record  and  not  stated  in 
the  amended  bill  as  owned  in  part  by  appellant.  He  had 
the  equitable  title  to  the  shares  inherited  by  said  heirs  in 
said  lands  not  described  in  his  deeds  from  them,  and  liveil 
upon  at  least  a  part  of  the  lands,  but  they  still  held  the  legal 
title  to  said  shares.  By  answer,  cross-bill  and  proofs,  appel- 
lant set  up  and  established  those  interests  in  himself.  We 
think  it  is  not  a  compliance  with  the  statute  merely  to  set 
out  the  interest  of  the  parties  as  they  appear  of  record,  where 
the  record  does  not  correctly  state  the  title,  but  that  a  com- 
plainant in  such  case  should  ascertain  from  the  parties  what 
title  and  interest  they  have;  or  at  least  if  he  fails  to  do  so, 
and  it  turns  out  he  has  not  stated  the  interests  as  they  really 
are,  he  does  not  acquire  the  right  to  have  his  solicitors'  fees 
apportioned  and  paid  in  part  by  those  whose  interests 
are  not  correctly  stated.  Of  course  complainants  ought 
not  to  be  required  to  pay  the  costs  made  by  defendant  under 
his  cross-bill  in  perfecting  his  title  derived  from  said  heirs. 

So  much  of  the  decree  of  the  court  below  as  awards  solic- 
itors' fees  against  Bobert  Lomax  is  reversed,  and  the  cause 
is  remanded  with  directions  to  enter  a  decree  in  accordance 
with  the  views  here  expressed. 

Beversed  and  remanded  with  directions. 


Bock  Island  National  Bank  et  al.  v.  Thompson  &  Boot 

et  al. 

1.  Federal  JuDaMENTS— Lfejw  o/.— The  question,  what  is  the  lien  of 
a  judgment  rendered  in  the  Federal  courts,  is  one  of  Federal  law,  to  be 
conclusively  settled  by  the  construction  adopted  by  the  highest  Federal 
tribunal. 

2.  Federal  Courts— 7b  What  Extent  Bound  by  State  Laws.^To 
what  extent  courts  of  the  United  States  are  bound  by  the  statutes  of  the 
State  in  which  they  are  held,  in  practice,  pleadings  and  modes  of  pro- 
cedure, is  a  question  of  Federal  law  upon  which  the  conclusions  of  the 
Supreme  Court  of  the  United  States  are  finaL 

3.  JUDOMENTS— In  Federal  Courts— Extent  of  the  Lien  of. — A  judg- 
ment rendered  in  the  United  States  Court  for  the  Northern  District  of 
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Illinoia  on  March  81, 1888,  is  a  lien  upon  all  the  lands  of  the  person 
against  whom  it  is  rendered,  situated  in  the  district  for  which  said  cour* 
is  holden. 

4.  CONSTKCGTION  OF  STATUTES— 12efro«pecftt«  X.atra.— Statutes  are 
usually  construed  as  operating  on  cases  which  come  into  existence  after 
they  are  passed,  unless  a  retrospective  effect  is  clearly  intended.  Retro- 
spective  laws  are  not  looked  upon  with  favor. 

5.  Judgments — Of  United  States  Court,  When  to  be  Liens  on  Prop* 
erty  in  States — Constmction  of  Statute. — The  act  of  Congress  regulating 
the  liens  of  judgments  and  decrees  of  the  courts  of  the  United  States, 
passed  August  1, 1888,  providing  that  judgments  and  decrees  rendered 
in  a  Circuit  or  District  Court  of  the  United  States  within  any  State  shall 
be  liens  on  property  throughout  such  State,  in  the  same  manner  and  to 
the  same  extent  and  under  the  same  conditions  only  as  if  such  judg- 
ments and  decrees  had  been  rendered  by  a  court  of  general  jurisdiction 
of  such  State,  and  providing  "that  whenever  the  laws  of  any  State 
require  a  judgment  or  decree  of  a  State  court  to  be  registered*,  recorded, 
docketed,  indexed,  or  any  other  thing  to  be  done,  in  a  particular  man- 
ner, or  in  a  certain  office  or  county  or  parish  in  the  State  of  Louisiana, 
before  a  lien  shall  attach,  this  act  shall  be  applicable  therein  whenever, 
and  only  whenever,  the  laws  of  such  State  shall  authorize  the  judg- 
ments and  decrees  of  the  United  States  courts  to  be  registered,  recorded, 
docketed,  indexed,  or  otherwise  conformed  to  the  rules  and  requirements 
relating  to  the  judgments  and  decrees  of  the  courts  of  the  State.**  is  not 
intended  to  have  a  retroactive  effect,  and  does  not  apply  to  judgments 
already  liens  under  prior  laws. 

6.  Statutes— C(ms<r«c<ion  of  the  Act  of  June  S,  1889^Liens  of  Judg- 
ments,—The  act  of  the  legislature  of  the  State  of  Illinois,  in  force  July 
1,  1889  (I^ws  1889, 195),  amending  Section  1  of  Chapter  77  of  the  Revised 
Statutes,  providing  that  upon  the  filing  in  the  office  of  the  clerk  of  any 
court  of  record,  in  any  county  in  this  Statft,  of  a  transcript  of  a  judg- 
ment or  decree  rendered  in  any  other  county  of  this  State,  such  judg- 
ment shall  have  the  like  force  and  effect,  and  shall  be  a  lien  upon  the 
real  estate  of  the  party  against  whom  the  same  is  obtained  in  said  county 
where  filed,  and  execution  may  issue  thereon  in  said  county  in  like  man- 
ner as  in  the  county  where  originally  obtained,  has  no  application  to 
judgments  which  had  already  become  liens  upon  real  estate  imder  prior 
laws. 

7.  Same— Coiw^necfton  of  the  Act  of  April  29, 1889— Judgments  of 
Federal  C<furts  to  be  Recorded,  etc— The  act  of  the  legislature  of  Illinois, 
approved  April  29,  1889  (Laws  1889,  197),  providing  that  judgments  and 
decrees  of  courts  of  the  United  States  held  within  this  State,  and  all 
writs,  returns,  certificates  of  the  levy  of  a  writ  and  records  of  said 
courts  may  be  registered,  docketed,  indexed  or  otherwise  dealt  with  in 
the  public  offices  of  this  State,  so  as  to  make  them  conform  to  the  rules 
and  requirements  relating  to  judgments  and  decrees  of  courts  of  this 
State*  has  no  application  to  judgments  and  decrees  of  the  Federal 
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courts  which  were,  at  the  time  this  act  went  into  effect,  ah^ady  liens 
upon  real  estate  under  prior  existing  laws. 

8.  Equity  Practice— 4i(P»'^ia<we  Relief  Without  a  CrossAnll, — 
When  a  bill  for  foreclosure  of  mortgage  alleges  that  a  party,  naming 
him,  has,  or  claims  to  have,  some  interest  in  the  mortgaged  premises, 
and  such  party  answers  asserting,  and  in  the  trial  establishes,  a  prior 
lien,  if  the  bill  prays  for  the  sale  of  the  premises  to  satisfy  the  mortgage 
debt,  and  that  upon  a  sale  being  made,  the  money  arising  therefrom 
be  brought  into  court  to  be  distributed  among  the  parties  according  to 
law,  such  party  establishing  a  prior  lien  is  entitled  to  have  such  lien 
satisfied  out  of  such  money  without  filing  a  cross-bill. 

In  Equity—Mortgage  Foreclosure.— Appeal  from  the  Circuit  Court  of 
Rock  Island  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  December 
17,  1897. 

Sweeney  &  "Walker  and  W.  R.  Moobb,  attornej's  for 
appellants,  contended  that  appellees'  judgment  never  became 
a  lien  upon  lands  outside  of  Cook  county.  The  lien  is 
purely  statutory  and  can  only  be  acquired  by  strictly  ob- 
serving the  statute  of  the  State  in  which  the  land  is  situated. 
The  lien  of  United  States  court  judgments  is  governed 
entirely  by  the  statutes  of  Illinois.  The  statutes  contine  the 
lien  to  the  county  in  which  the  court  is  sitting. 

Prior  to  1 8S9  there  was  no  provision  in  the  statute  of 
Illinois  that  the  judgments  of  either  the  State  or  Federal 
courts  could  be  made  a  lien  in  any  other  county.  Rev.  Stat. 
111.,  Sec.  1,  Chap.  77,  Judgments;  Rev.  Stat  111.,  Sec.  4, 
Chap.  77,  Judgments;  Rev.  Stat.  111.,  Sec.  34,  Chap.  77;  U.  S. 
Rev.  Stat.  1878,  Sees.  721,  914,  915,  916;  Rev.  Stat.  111. 
(1895),  Sec.  1,  Chap.  77,  as  amended  in  18S9;  Rev.  Stat. 
111.  (1895),  Sec.  66,  Chap.  77,  enacted  in  1889;  Hall  v.  Green, 
00  Miss.  47;  Reid  v.  House,  2  Humph.  (Tenn.)  576;  Brown 
V.  Pierce,  7  Wall.  (U.  S.)  205;  Wayman  v.  Southard,  10 
Wheat.  (U.  S.)  32;  Oakes  v.  Williams,  107  111.  15^;  Fogg  v. 
Blair,  133  U.  S.  534;  Tenney  v.  Hemenway,  53  111.  97;  Hall 
v.  Gould,  79  111.  16. 

Peck,  Miller  &  Stabr  and  James  O'Neill,  attorneys  for 
api>ellees,  contended  : 
I.    That  the  lien  of  Thompson  &  Root's  judgment  covers 
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■^  all  real  estate  of  the  defendant  in  the  Northern  District  of 

Illinois.  Massingill  v.  Downs,  7  Howard  (U.  S.)  760, 
Shrew  v.  Jones,  2  McLean,  78,  83;  Ward  v.  Chamberlain, 

2  Black,  432;  Brown  v.  Pierce,  7  Wallace,  217;  Lombard  v. 
'^■^               Ba)'ard,  1  Wallace,  Jr.  196;   United  States  v.  Humphreys, 

3  Hughes,  201;  Koning  v.  Bayard,  2  Paine,  251;  Trapnall  v. 
Kichardson,  13  Ark.  643;   Sellers  v,  Corwin,  6  Ohio,  249; 

^  Prevost  V.  Gorrell,  12  Western  Jurist,  369;  Branch  v.  Lowery, 

31  Texas,  96;  Durham  v.  Heaton,  28  111.  264;  Simpson  v. 
Niles,  1  Ind.  196;  Conard  v.  Atlantic  Insurance  Co.,  1  Peters, 
453;  Ludlow  v.  Clinton  Line  R.  Co.,  1  Flippin,  U.  S.  C.  C,  25; 
Cropsey  v.  Crandall,  2  Blatchf.  341;  Barth  v.  Makeever,  4 
Bissell,  206;  Carroll  v.  Watkins,  1  Abbott  (TJ.  S.),  474; 
i  United  States  v.  Scott,  3  Woods,  334;  Byers  v.  Fowler,  12 

5r    J  Ark.  218,  (276);  Lawrence  v.  Belger,  31  Ohio  St.  175;  United 

'^    '  States  V.  Duncan,  12  111.  523;  Pollard  v.  Cocke,  19  Ala.  188; 

i^  Slack  V.  Walcott,  3  Mason,  508;  Stillman  v.  White  Rock  Mfg. 

'>•    ■  Co.,  3  Woodbury  &  M.  539;  Indianapolis  R.  R.  Cc  v.  Ilorst, 

1-  93  U.  S.,  301;  Dermott  v.  Carter  (Mo.),  18  S.  W.  Rep.  1121; 

<J  United  States  v.  Scott,  3  Woods,  334;    18  Am.  Law  Rep. 

e    I  261;  U.  S.  Rev.  Stat.,  Sec.  914;  Foster's  Fed.  Pract.,  2d  Ed., 

Sec.  860;  Phelps  v.  Oaks,  117  U.  S.  239;  Hinzie  v.  Elliott, 

'f  per  Dillon,   J.,    11  Western  Jur.  633;    United  States  v. 

J  Humphreys,  3  Hughes,  201. 

t-  II.  That  the  legislation  by  Congress  and  by  the  legislature 

I.  of  Illinois  was  not  intended  to  be  retroactive.     25  U.  S. 

Stat,  at  Large,  357  (2  Starr  &  Curtis,  111.  Stat.  2d  Ed. 
2383);  111.  Rev.  Stat.,  Ch.  77,  Sec.  1,  (2  Starr  &  Curtis,  2d 
Ed.,  2334);  111.  Laws,  18S9,  p.  197  (2  Starr  &  Curtis,  2d  Ed. 
2383). 

[1  (1)    Federal  rule  on  retroactive  laws.    Carroll  v.  Watkins, 

i'   I  1  Abbott  (U.  S.O  474,  482;  McEwen  v.  Den,  24  How.  242; 

'.   j  Sohn  V.  Watterson,  17  Wall.  599;  Twenty  Per  Cent.  Cases, 

1   ;  20  Wall.  187;  United  States  v.  Heth,  3  Cranch,  399;  Barnitz 

V.  Beverly,  163  U.  8.  118;  United  States  Bank  v.  Halstead, 
10  Wheat.  51;  Harvey  v.  Tyler,  2  Wall.  347;   Sutherland, 

f  Statutory  Construction,   Sees.  463,    464,   471,  476;    Chew 

Heong  V.  United  States,  112  U.  S.  536;  Bronson  v.  Kinzie, 

5  1  How.  311. 
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(2)  Illinois  cases  on  retroactive  laws.  Betts  v:  Bond, 
Beecher's  Breese,  287;  Bruce  v.  Schuyler,  4  Gilra.  221,  279; 
Marsh  v.  Chesnut,  14:  111.  223;  Estate  of  TuUer,  79  111.  99; 
Garrick  v.  Chamberlain,  97  111.  620;  Means  v.  Harrison,  114 
III.  248;  Robinson  v.  Rowan,  2  Scam.  499;  Thompson  v. 
Alexander,  11  111.  54;  Hatcher  v.  Toledo  W.  &  W.  R.  R.  Co., 
62  111.  477;  Hansen  t.  Meyer,  81  111.  321;  McHaney  v. 
Trustees,  68  111.  140. 

(3)  General  rule  on  retroactive  laws.  Quackenbush  v. 
Danks,  1  Den.  128;  Oatman  v.  Bond,  15  Wis.  20;  Trustees 
V.  Schell,  17  Wis.  317;  Boorman  v.  Juneau  Co.,  76  Wis. 
550;  Amsbury  v.  Hinds,  48  N.  Y.  57;  King  v.  Belcher,  30 
So.  Car.  381;  9  S.  E.  Rep.  359;  Town  of  Strafford  v.  Town 
of  Sharon  (Vt.),  17  Atl.  Rep.  793;  Seamans  v.  Carter,  15  Wis. 
548;  App.  Tax  Ct.  v.  Western  Md.  Ry.  Co.,  50  Md.  274; 
Vanderpool  v.  LaCrosse  &  M.  Ry.  Co.,  44  Wis.  653;  Sedg- 
wick on  Statutory  Law,  166;  Palariet's  Appeal,  67  Pa.  St. 
479;  Curtis  v.  Renneker,  34  So.  Car.  468;  O'Brien  v.  Krenz, 
36  Minn.  136. 

III.  That  the  judgment  of  Thompson  &  Root  was  such 
a  vested  right  that  neither  Congress  nor  the  legislature  of 
Illinois  could  destroy  it.  Gunn  v.  Barry,  15  Wall.  610;  Van 
Hoffman  v.  City  of  Quincy,  4  Wall.  535;  Carroll  v.  Wat- 
kins,  1  Abb.  (U.  S.)  474;  Pearce's  Heirs  v.  Patton,  7  B.  Monr. 
162;  In  re  Dillard,  9  Nat.  Bank  Reg.  8;  Homestead  Cases,  22 
Gratt.  (Va.)  266;  Bronson  v.  Kinzie,  1  How.  311;  Meyer  v. 
Berlandi  (Minn.),  40  N.  W.  Rep.  613;  Sedgwick  Stat.  & 
Const.  Law,  2d  Ed.  661;  Searl  v.  School  Dist.,  133  U.  S.  553; 
White  V.  Hart,  13  Wall.  646;  Calder  v.  Bull,  3  Dall.  388; 
Edwards  v.  Kearzey,  96  U.  S.  595;  Berry  v.  Ransdall,  4  Met. 
(Ky.)  292;  Morris  v.  Carter,  46  N.  J.  L.  260;  Johnson  v. 
Fletcher,  54  Miss.  628;  Planters'  Bank  v.  Sharp,  6  How. 
(C.  S.)  327;  Blair  v.  Williams,  4  Litt.  (Ky.)  34;  Steamship 
Co.  V.  Joliffe,  2  Wall.  450;  Eakin  v.  Raub,  12  Serg.  &  R. 
360;  Myer  on  Vested  Rights,  Sec.  18;  Mills  v.  Charleton, 
29  Wis.  400. 

IV.  That  the  provision  in  the  decree  for  the  sale  clear 
of  liens  and  the  payment  of  the  Thompson  &  Root  judg- 
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ment  oat  of  the  proceeds,  is  correct.  Ellis  v.  Southwell,  29 
111.  549;  Derrick  v.  Lamar  Ins.  Co.,  74  111.  404;  Shaver  v. 
Williams,  87  111.  469;  Armstrong  v.  Warrington,  111  111. 
430;  Blatchford  v.  Blanchard,  160  111.  115;  Norton  v.  Joy, 
6  111.  App.  406;  Dillman  v.  Will  Co.  Nat.  Bank,  36  111.  App. 
272;  38  111.  App.  566;  138  111.  232;  139  111.  269;  McCul- 
lough  V.  Rose,  4  111.  App.  149;  Edgerton  v.  Young,  43  111. 
464;  Walker  v.  Abt,  83  111.  226;  Crocker  7.  Lowenthal,  83 
111.  579;  Soles  v.  Sheppard,  99  111.  616;  Chicago  &^G.  W. 
R  R.  Land  Co.  v.  Peck,  112  111.  408,  at  452-3;  Rorer  on 
Judicial  Sales,  Sec.  193;  Bell  v.  Brown's  Ad'm,  3  Har.  & 
J.  484;  Sues  v.  Leinour,  16  111.  App.  603;  Kilgour  v.  Craw- 
ford, 61  111.  249;  Hards  v.  Burton,  79  111.  504;  Horn  v, 
Indianapolis  Nat.  Bank,  25  N.  £.  Rep.  55S;  Smith  v.  Kim- 
ball, 128  IlL  583. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

On  March  31, 1H88,  Thompson  &  Root  recovered  a  judg- 
ment against  the  J.  S.  Eeator  Lumber  Company  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District  of 
Illinois.  On  April  21, 1888,  the  defendant  therein  sued  out 
from  the  Supreme  Court  of  the  United  States  a  writ  of  error 
to  review  said  judgment,  and  took  certain  steps  to  cause 
said  writ  of  error  to  be  made  a  supersedeas.  Said  judgment 
was  affirmed  by  the  Supreme  Court  of  the  United  States  on 
April  4, 1892,  and  execution  and  alias  execution  were  issued 
as  hereinafter  stated.  Two  days  after  the  affirmance  of  said 
judgment  appellants  filed  for  record  in  Rock  Island  county  a 
mortgage  from  the  said  Keator  Lumber  Company  upon  real 
estate  in  said  county,  which  said  Keator  Lumber  Company 
had  owned  on  March  31, 1888,  and  ever  since  that  date, 
which  mortgage  was  given  to  secure  debts  due  appellants. 
Sixteen  days  after  the  mortgage  was  recorded,  this  suit  was 
begun  by  filing  in  the  Circuit  Court  of  Rock  Island  County 
a  bill  to  foreclose  said  mortgage.  By  amendment  Thomp- 
son &  Root  were  made  defendants.  They  answered  claim- 
ing their  judgment  was  a  first  lien.  Upon  final  hearing  the 
court  decreed  the  foreclosure  of  said  mortgage,  but  found 
such  judgment  a  prior  lien  upon  said  real  estate,  and 
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directed  that  it  be  first  paid  out  of  the  proceeds  of  the  sale 
of  the  mortgaged  property.  The  mortgagees  prosecute  this 
appeal  from  said  decree. 

The  Circuit  Court  of  the  United  States  when  it  rendered 
said  judgment  was  sitting  in  Cook  county.  The  real  estate 
is  in  Rock  Island  county.  The  first  question  presented  for 
decision  is  whether  said  judgment  ever  became  a  lien  upon 
said  real  estate.  Appellants  earnestly  contend  that  it  only 
became  a  lien  upon  real  estate  in  Cook  county,  where  said 
court  sat  when  it  rendered  judgment.  Appellees  claim  it 
became  a  lien  on  all  real  estate  of  the  Keator  Lumber  Com- 
pany within  the  Northern  District  of  Illinois,  which  includes 
Rock  Island  county.  The  legislation  affecting  this  subject, 
which  was  in  force  when  this  judgment  was  rendered,  is  as 
follows : 

Revised  Statutes  of  the  United  States:  "Sec.  914.  The 
practice,  pleadings  and  forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes,  in  the 
circuit  and  district  courts,  shall  conform  as  near  as  mav  be 
to  the  practice,  pleadings  and  forms  and  modes  of  proceed- 
ing existinof  at  the  time  in  like  causes  in  the  courts  of 
record  of  the  State  within  which  such  circuit  or  district 
courts  are  held,  any  rule  of  court  to  the  contrary  notwith- 
standing." 

"  Sec.  916.  A  party  recovering  a  judgment  in  any  common 
law  cause  in  any  circuit  or  district  court  shall  be  entitled  to 
similar  remedies  upon  the  same  by  execution  or  otherwise 
to  reach  the  property  of  the  judgment  debtor,  as  are  now^ 
provided  in  like  causes  by  the  laws  of  the  State  in  which 
such  court  is  held,  or  by  any  such  laws  hereafter  enacted, 
which  may  be  adopted  by  general  rules  of  such  circuit  or 
district  court;  and  such  courts  may  from  time  to  time  by 
general  rules  adopt  such  State  laws  as  may  hereafter  be  in 
force  in  such  State  in  relation  to  remedies  upon  judgments 
as  aforesaid  bv  execution  or  otherwise." 

Revised  Statutes  of  Illinois  of  1874,  Chapter  77 :  "  Sec.  1. 
That  a  judgment  of  a  court  of  record  shall  be  a  lien  on  the 
real  estate  of  the  person  against  whom  it  is  obtained^  situ- 
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ated  within  the  county  for  which  the  court  is  held,  from  the 
time  the  same  is  rendered  or  revived  for  the  period  of  seven 
years,  and  no  longer:  Provided,  that  there  shall  be  no  pri- 
ority of  the  lien  of  one  judgment  over  that  of  another  ren- 
dered at  the  same  term  of  court  or  on  the  same  day  in  vacar 
tion.  When  execution  is  not  issued  on  a  judgment  within 
one  year  from  the  time  the  same  becomes  a  lien,  it  shall 
thereafter  cease  to  be  a  lien;  but  execution  may  issue  on 
such  judgment  at  any  time  within  said  seven  years,  and  shall 
become  a  lien  on  such  real  estate  from  the  time  it  shall  be 
delivered  to  the  sheriff  or  other  proper  oflBcer  to  be 
executed.'' 

"  Sec.  2.  When  the  party  in  whose  favor  a  judgment 
is  rendered  is  restrained  by  injunction  out  of  chancery,  or  by 
appeal,  or  by  the  order  of  a  judge  or  court,  or  is  delayed  on 
account  of  the  death  of  the  defendant,  either  from  issuing 
execution  or  selling  thereon,  the  time  he  is  so  restrained  or 
delayed  shall  not  be  considered  as  any  part  of  the  time  men- 
tioned in  sections  1  or  6  of  this  act." 

That  Congress  has  power  to  pass  all  necessary  laws  to 
carry  into  execution  judgments  rendered  by  the  courts  of 
the  United  States,  and  that  it  may  make  them  liens  upon 
property  of  the  debtor,  whether  such  property  is  or  is 
not  subject  to  the  lien  of  judgments  under  the  laws  of  the 
State  where  the  property  is  situated,  though  denied  by  Reid 
V.  House,  2  Humph.  (Tenn.)  576,  must  be  regarded  as  settled 
by  Way  man  v.  Southard,  10  Wheat.  1,  and  Bank  of  the 
United  States  v.  Halstead,  10  Wheat.  51,  and  other  decis- 
ions of  the  Supreme  Court  of  the  United  States.  In  an}' 
case  the  only  question  can  be,  how  far  has  Congress  exercised 
this  power.  We  also  consider  it  too  obvious  for  extended 
argument,  that  while  the  Supreme  Court  of  this  State  is  the 
final  tijibunal  for  the  determination  of  the  true  construction 
of  the  State  statute  above  quoted,  as  applied  to  the  lien  of 
judgments  rendered  by  the  courts  of  this  State,  yet  when  the 
question  arises,  what  is  the  meaning  of  the  said  Federal  stat- 
ute, and  to  what  extent  the  liens  of  judgments  rendered  in 
the  counts  of  the  United  States  within  this  State  are  gov- 
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erned  by  the  said  State  statute,  and  whether  the  language 
of  the  State  statute  is  to  be  applied  literally,  and  with  strict- 
ness, to  judgments  of  the  courts  of  the  United  States,  upon 
such  questions,  the  courts  of  the  United  States  are  the  final 
arbiters.  The  question,  what  is  the  lien  of  a  Federal  judg- 
ment, is  a  question  of  Federal  law,  to  be  conclusively  settled 
by  the  construction  adopted  by  the  highest  Federal  tribunal. 
To  what  extent  courts  of  the  United  States  held  within  this 
State  are  bound  by  our  State  statutes  upon  practice,  plead- 
ings and  modes  of  procedure,  is  a  question  of  Federal  law 
upon  which  the  conclusions  of  the  Supreme  Court  of  the 
United  States  are  final.  That  court  has  not  adopted  a  lit- 
eral construction  of  the  provisions  in  question.  It  has  been 
held  by  the  Supreme  Court  of  the  United  States  that  the 
words  "  as  near  as  may  be,"  in  said  section  914  above  quoted, 
do  not  mean  as  near  as  may  be  possible,  nor  as  near  as  may 
be  practicable.  That  court  said,  in  Indianapolis  &  St.  L. 
E.  K.  Co.  V.  Horst,  9*3  U.  S.  291,  that  this  provision  "  de- 
volved upon  the  judges  to  be  aflFected,  the  duty  of  constru- 
ing and  deciding,  and  gave  them  the  power  to  reject,  as 
Congrei^s  doubtless  expected  they  would  do,  any  subordi- 
nate provision  in  such  State  statute  which,  in  their  judg- 
ment, would  unwisely  incumber  the  administration  of  the 
law  or  tend  to  defeat  the  ends  of  jnstice  in  their  tribunals. 
While  the  act  of  Congress  is  to  a  large  extent  mandatory, 
it  is  also,  to  some  extent,  only  directory  and  advisory.*' 
Accordingly  it  was  there  held  that  many  statutory  provis- 
ions as  to  practice  in  State  courts  are  not  binding  and  com- 
pulsory upon  the  courts  of  the  United  States  within  such 
State.  To  the  same  effect  is  Phelps  v.  Oaks,  117  U.  S.  236, 
and  other  cases.  A  Circuit  Court  of  this  State  has  jurisdic- 
tion only  within  the  county  in  which  it  is  held,  and  when 
our  State  statute  made  its  judgment  a  lien  on  real\  estate 
"  situate  within  the  county  for  which  the  court  is  held,"  it 
made  the  judgment  territorially  co-extensive  with  the  juris- 
diction of  the  court  which  rendered  it.  In  the  application 
of  this  language  to  the  lien  of  a  judgment  rendered  by  the 
Circuit  Court  of  the  United  States  having  jurisdiction  over 
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the  entire  northern  half  of  this  State,  the  question  whether 
the  letter  or  the  spirit  of  this  statute  is  to  fix  the  extent  of 
the  lien  of  such  judgment  is  not  a  question  of  interpretation 
of  our  State  law,  but  of  the  extent  to  which  it  was  adopted 
for  the  Federal  courts  by  the  Federal  statute  quoted,  and 
that  is  a  Federal  question  to  be  settled  by  the  courts  of  the 
United  States. 

This  question  was  considered  by  the  Supreme  Court  of 
the  United  States  in  Massingill  v.  Downs,  7  How.  760,  and 
that  court  reached  the  following  conclusions:  '^  The  Circuit 
Courts  of  the  United  States  exercise  jurisdiction  co-exten- 
sive with  their  respective  districts.  It  has  never  been  sup- 
posed that  by  the  process  of  19th  May,  182S,  which  adopted 
the  process  and  modes  of  proceedings  of  State  courts,  the 
jurisdiction  of  the  Circuit  Courts  was  restricted.  The '  proc- 
ess and  modes  of  proceeding '  in  the  State  were  adopted  by 
Congress  in  reference  to  the  jurisdiction  of  the  Circuit 
Courts,  and  not  with  the  view  of  limiting  the  jurisdiction 
of  those  courts.  In  those  States  where  the  judgment  or  the 
execution  of  a  State  court  creates  a  lien  only  within  the 
county  in  which  the  judgment  is  entered,  it  has  not  been 
doubted  that  a  similar  proceeding  in  the  Circuit  Court  of 
the  United  States  would  create  a  lien  to  the  extent  of  its 
jurisdiction.  This  has  been  the  practical  construction  of 
the  power  of  the  courts  of  the  United  States,  whether  the 
lien  was  held  to  be  created  by  the  issuing  of  the  process  or 
by  express  statute.  Any  other  construction  would  materi- 
ally affect  and  in  some  degree  subvert  the  judicial  power  of 
the  Union.  It  would  place  suitors  in  the  State  courts  in  a 
much  better  condition  than  in  the  Federal  courts."  In  Will- 
iams V.  Benedict,  8  Howard,  107,  that  court  ,said  :  "  The 
process,  both  means  and  final,  in  District  and  Circuit  Courts 
of  the  United  States,  being  conformed  to  those  of  the  differ- 
ent States  in  which  they  have  jurisdiction,  the  lien  of  judg- 
ments on  property  within  the  limits  of  that  jurisdiction, 
depends  also  upon  the  State  law  where  Congress  has  not 
legislated  on  the  subject.  In  some  of  the  States  a  judgment 
is  not  a  lien  on  land;  in  others  there  is  a  lien  co-extensive 
with  the  jurisdiction  of  the  court"    In  Brown  v.  Pierce, 
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7  Wall.  217,  it  was  said:  "Congress,  in  adopting  the 
processes  of  the  States,  also  adopted  the  modes  of  process 
prevailing  at  that  date  in  the  courts  of  the  several  States  in 
respect  to  the  lien  of  judgments  within  the  limit  of  their 
respective  jurisdictions." 

Many  of  the  Federal  Circuit  and  District  Courts  have  had 
this  question  before  them.  In  Cropsey  v.  Crandall,  2 
Blatchf.  3-1:1,  it  was  held  by  Nelson,  judge  of  the  United 
States  Supreme  Court  sitting  upon  the  circuit,  that  a  judg- 
ment or  monev  decree  docketed  in  a  court  of  the  United 
States  for  the  Southern  District  of  New  York  was  a  lien 
upon  the  lands  of  the  defendant  in  whatever  county  of  the 
district  they  were  situated,  notwithstanding  non-compli- 
ance with  a  State  law  making  it  necessary  to  the  creation 
of  a  judgment  lien  upon  land  in  any  county  that  a  trans- 
script  of  the  judgment  should  be  filed  in  the  office  of 
the  clerk  of  that  county.  In  U.  S.  v.  Scott,  3  Woods, 
334,  decided  by  Bradley,  judge  of  the  United  States 
Supreme  Court,  sitting  upon  the  circuit,  it  was  argued 
that  a  judgment  rendered  by  the  United  States  Circuit 
Court  for  the  Western  District  of  Texas,  was  not  a 
lien  until  recorded  in  the  county  where  the  lands  were, 
but  the  court  held  "the  judgment  is  a  lien  upon  all 
lands  in  the  district  within  the  jurisdiction  of  the  court, 
and  within  reach  of  its  process."  The  head  note  to  Carroll 
V.  Watkins,  1  Abbott,  474,  decided  in  the  United  States 
District  Court  for  the  Southern  District  of  Mississippi,  is 
as  follows:  "A  State  statute  requiring  judgments  to  be 
enrolled  in  the  county  in  which  the  lands  to  be  affected  lie 
before  they  can  become  liens  on  real  property,  has  no  effect 
upon  the  lien  of  a  judgment  of  a  court  of  the  United  States. 
Such  judgment  becomes  a  lien  on  lands  throughout  the  dis- 
trict in  which  it  is  recovered."  In  Shrew  v.  Jones,  2  Mc- 
Lean, 78,  McLean,  judge  of  the  United  States  Supreme  Court, 
sitting  upon  the  circuit,  said :  "  The  law  of  Indiana  regulat- 
ing judgments  and  executions  as  it  stood  in  1828  is  the  law 
of  Congress  by  adoption.  Effect  must  be  given  to  the  pro- 
visions of  this  law,  so  far  at  least  as  they  are  adapted  to 
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the  ororanization  and  powers  of  this  court.  If  the  rules  of 
proceeding  of  the  Circuit  Courts  of  the  State  be  followed 
by  this  court,  effect  is  given  to  them  without  reference  to 
the  limited  jurisdiction  of  those  courts.  The  limits  of  the 
State  in  the  exercise  of  the  jurisdiction  of  this  court  is  as 
the  limits  of  a  county  to  the  local  court."  "  The  principles 
of  the  State  law  are  adopted,  but  the  instruments  which  give 
effect  to  those  principles  are  necessarily  different,  and  they  are 
made  to  operate  throughout  a  more  extended  jurisdiction." 
Barth  v.  Makeever,  4  Biss.  206,  assumes  a  judgment  by  the 
Circuit  Court  of  the  United  States  for  the  district  of 
Indiana  was  a  lien  upon  all  lands  of  the  judgment  debtor  in 
that  State.  The  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio,  in  Ludlow  v.  Clinton  Line  R.  R. 
Co.,  1  Flippin,  25,  stated  the  law  thus :  "  The  limits  of  a 
Federal  judicial  district  in  the  exercise  of  the  jurisdiction  of 
the  United  States  Circuit  Court  is  as  the  limits  of  the  county 
to  the  local  courts.  *  ♦  *  The  lien,  therefore,  of  a  judg- 
ment rendered  in  this  court  has  the  same  effect,  and  operates 
to  the  same  extent  upon  the  debtor's  land  throughout  the 
Northern  District  of  Ohio  as  the  lien  of  a  like  judgment 
rendered  in  the  State  courts  operates  on  a  debtor's  land  in 
a  county."  The  opinion  of  Caldwell,  J.,  in  Dartmouth 
Savings  Bank  v.  Bates,  44  Fed.  Rep.  546,  holds  that  prior 
to  the  act  of  Congress  of  August  1,  18S8,  hereinafter  stated, 
the  lien  of  judgments  of  the  Federal  courts  was  ^'  co-exten- 
sive with  the  jurisdiction  of  the  courts."  He  points  out  the 
hardships  which  led  Congress  to  pass  the  act  just  referred 
to,  and  in  so  doing  speaks  of  ^'  the  all-prevailing  lien  of  a 
judgment  in  a  Federal  court,"  and  how  buyers  "  lost  their 
lands  by  reason  of  the  lien  of  judgments  in  Federal  courts 
held  in  some  other  county."  He  also  holds  that  where 
States  have  not  provided  for  docketing  Federal  judgments 
under  said  act  of  Congress  of  August  1,  1888,  ^4n  such 
States  the  lien  of  a  judgment  of  a  Federal  court  continues  to 
be  co-extensive  with  its  territorial  jurisdiction."  The  opin- 
ion of  Judge  Drummond  in  U.  S.  v.  Duncan,  in  the  Circuit 
Court  of  the  United  States  for  this  district,  printed  in  12 
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111.  523,  assames  the  lien  of  sach  a  judgment  extended 
throughout  the  State.  There  are  other  like  decisions  by 
other  Federal  cotirts  and  none  to  the  contrary  so  far  as  we 
are  advised. 

It  is  therefore  the  doctrine  of  the  Federal  courts,  passing 
upon  a  subject  wholly  within  their  judicial  domain,  that 
in  construing  and  applying  said  act  of  Congress,  it  is  not  to 
be  held  a  literal  adoption  of  the  State  statutes  to  govern 
the  lien  of  Federal  judgments,  but  that  the  fact  is  to  be  con- 
sidered that  the  jurisdiction  of  each  Federal  court  extends 
over  a  much  larger  territory  than  any  one  State  court  of 
general  jurisdiction,  and  includes  the  territory  of  many  such 
State  courts;  that  where  the  spirit  and  effect  of  the  State 
law  is  to  make  the  lien  of  the  judgments  of  each  State 
court  of  general  jurisdiction  co-extensive  with  the  territory 
over  which  it  has  jurisdiction,  the  act  of  Congress  will  be 
held  to  have  adopted  said  State  law,  in  such  spirit  and 
effect,  and  that,  as  the  effect  of  such  act  of  Congress  so 
adopting  such  State  law,  the  lien  of  the  judgments  of  each 
Federal  court  in  said  State  will  extend  throughout  the 
territory  within  the  jurisdiction  of  such  Federal  court. 

This  question  has  been  considered,  and  a  like  view 
adopted  by  State  courts.  Dermott  v.  Carter  (Mo.  Sup.),  18 
S.  W.  R.  121;  Trapnall  v.  Richardson,  13  Ark.  543;  Branch 
V.  Lowery,  3i  Texas,  96;  Sellers  v.  Corwin,  6  Ohio,  249. 
There  are  like  decisions  by  other  State  courts  outside  of 
Illinois.  Some  States  have  held  a  contrary  doctrine.  Hall 
V.  Green,  60  Miss.  47;  Reid  v.  House,  2  Hump.  (Tenn.)  576. 
There  has  been  similar  judicial  reasoning  by  the  Supreme 
Court  of  this  State.  Bustard  v.  Morrison,  1  Scam.  235;  Dur- 
ham V.  Heaton,  28  111.  264.  Jones  v.  Guthrie,  23  111.  421, 
(ejectment,)  was  decided  upon'thd  assumption  that  a  judg- 
ment rendered  by  the  United  States  Circuit  Court  for  the 
District  of  Illinois  (when  the  whole  State  was  in  one  district) 
was  a  lien  from  the  end  of  the  term  on  lands  in  Schuyter 
county,  where  we  judicially  know  it  did  not  sit.  In  Tenney 
V.  Hemenway,  53  111.  97,  the  opinion  of  the  court  assumes 
that  certain  judgments  rendered  by  the  Circuit  Court  of  the 
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United  States  for  the  Northern  District  of  Illinois  were 
liens  upon  real  estate  of  the  judgment  defendant  in  Lee 
county.  The  text  books  are  to  the  same  effect.  1  Black 
on  Judgments,  Sec.  415;  Freeman  on  Judgments,  Sec.  405. 
It  is  worthy  of  note  here  that  our  statute  does  not  say  a 
judgment  shall  be  a  lien  on  lands  within  the  county  in 
which  the  court  is  held,  but  "  within  the  county ^or  which 
the  court  is  held;"  and  while  our  State  courts  of  general 
jurisdiction  for  the  county  are  held  exclusively  in  the  county, 
the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois  is  held  for  the  county  of  Bock  Island 
just  as  truly  as  it  is  for  the  county  of  Cook,  where  the 
court  sits.  There  are  many  cases  where  a  strict  application 
of  our  statutes  relating  to  practice  and  modes  of  proceeding 
in  civil  cases  would  restrict  the  jurisdiction  of  the  courts  of 
the  United  States  to  the  counties  in  which  they  are  held. 
Sec.  2  of  our  practice  act  says  it  shall  not  be  lawful  to  sue 
any  defendant  out  of  the  county  where  he  resides  or  may 
be  found.  Ejectment  must  be  brought  in  the  county  where 
the  land  lies.  So  of  scire  facias  to  foreclose  a  mortgage 
(R.  S.  1874,  C.  95,  Sec.  17)  which  is  governed  by  the  prac- 
tice in  courts  of  law.  An  execution  must  issue  to  the 
sheriff  of  the  county  where  the  land  lies  on  which  a  levy  is 
sought,  while  Federal  courts  have  no  county  officer  answer* 
ing  thereto.  In  each  of  these  cases  the  word  '^  County '' 
must  be  applied  to  Federal  courts  in  the  sense  of  '^  the  terri- 
tory within  the  jurisdiction  of  the  court,"  or  the  greater 
part  of  the  State  is  beyond  the  reach  of  the  Federal  courts 
a  result  Congress  never  intended.  We,  therefore,  hold  that 
when  judgment  was  recovered  on  March  31, 1888,  by  Thomp- 
son &  Boot  against  the  Eeatqr  Lumber  Company  in  the 
United  States  Circuit  Court  for  the  Northern  District  of 
Illinois,  sitting  in  Cook  county,  it  became  a  lien  upon  the 
lands  of  the  defendant  in  Bock  Island  county  within  said 
district. 

On  August  1, 1 888,  Congress  passed  an  act  to  regulate 
the  liens  of  judgments  and  decrees  of  courts  of  the  United 
States.    25  U.  S.  Statutes  at  Large,  357.    It  provided  that 
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such  judgments  and  decrees  rendered  within  any  State  shall 
be  liens  on  property  throughout  such  State,  in  the  same  man- 
ner, and  to  the  same  extent,  and  under  the  same  conditions 
only,  as  if  rendered  by  a  court  of  general  jurisdiction  of 
such  State,  and  that  whenever  the  laws  of  such  State 
require  the  judgments  or  decrees  of  a  State  court  to  be  reg- 
istered, docketed,  etc.,  in  a  particular  manner  or  in  a  certain 
office  or  county  before  a  lien  shall  attach,  this  act  shall  be 
applicable  therein  whenever,-  and  only  whenever,  the  laws 
of  such  State  shall  authorize  the  judgments  and  decrees  of 
the  United  States  courts  to  be  so  registered,  docketed,  etc. 
In  1889  the  legislature  of  Illinois  amended  section  1  of 
chapter  77  of  our  statutes  so  as  to  provide  for  filing  in  the 
office  of  the  clerk  of  any  court  of  record  in  this  State  a 
transcript  of  any  judgment  or  decree  rendered  in  any  other 
county  in  this  State,  and  making  it  a  lien  thereafter  upon 
real  estate  in  the  county  where  so  recorded,  with  like  force 
and  effect  as  in  the  county  where  said  judgment  was  ren- 
dered; and  also  passed  an  act  (Laws  of  1889,  p.  197)  providing 
judgments  and  decrees  of  courts  of  the  United  States  held 
within  this  State  may  be  registered,  docketed,  etc.,  in  the 
public  offices  of  this  State,  so  as  to  conform  to  the  require- 
ments  relating  to  judgments  and  decrees  of  courts  of  this 
State.  It  is  claimed  that  in  order  to  continue  the  lien  in  force 
upon  the  land  here  in  question,  it  was  necessary  Thompson  & 
Boot  should  file  a  transcript  of  the  judgment  in  the  office 
of  the  clerk  of  a  court  of  record  in  Rock  Island  countv,  and 
that  for  failure  to  do  so  they  lost  their  judgment  lien. 

We  do  not  concur  in  this  proposition.  There  is  nothing 
in  either  of  said  statutes  indicating  they  were  intended  to 
have  a  retroactive  operation,  or  were  to  apply  to  judgments 
which  had  already  become  liens  upon  real  estate  under 
prior  laws.  The  language  all  refers  to  the  future.  Retro- 
spective laws  are  not  looked  upon  with  favor.  Statutes  are 
usually  construed  as  operating  on  cases  which  come  into 
existence  after  the  statutes  are  passed,  unless  a  retrospective 
effect  is  clearly  intended.  Endlich  on  Interpretation  of 
Statutes,  Sees.  271,  273,  275,  276;   Betts  v.  Bond,  Breese, 
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287;  Thompson  v.  Alexander,  11  111.  64;  In  re  Tiiller,  79 
lU.  99. 

If  these  statutes  are  to  be  treated  as  retroactive  because 
they  relate  to  the  remedy,  their  provisions  for  retroactive 
operation  are  void,  because  they  give  the  holders  of  Federal 
judgments  theretofore  rendered  no  reasonable  time  in  which 
to  preserve  their  lien  theretofore  acquired  upon  lands  in 
counties  other  than  that  in  which  the  judgment  was  ren- 
dered, by  procuring  and  filing  transcripts  of  such  judgments. 
Dobbins  V.  First  Natl.  Bank,  112  111.  553;  Fearce  v.  Patton, 
7  B.Mon.  162;  Berry  v.  Ransdall,  4  Met.  (Ky.)  292;  King  v. 
Belcher,  30  So.  Car.  381 ;  Gunn  v.  Barry,  15  Wall.  610; 
Edwards  v.  Kearzey,  96  TJ.  S.  595.  According  to  the  posi- 
tion here  contended  for  by  appellants,  upon  the  taking 
effect  of  these  laws,  the  lien  of  Federal  judgments  on  lands 
within  the  jurisdiction  of  the  court,  but  outside  the  county 
where  the  court  sat,  was  instantly  destroyed,  unless  the 
plaintiff  had  foreseen  the  legislation  and  obtained  and  filed 
transcripts  before  said  legislation  went  into  effect.  If  such 
lien  ceased  when  those  laws  went  into  operation,  then  before 
a  new  lien  could  be  acquired  by  filing  transcripts,  subse- 
quent judgments  of  State  courts  in  the  county  and  later 
incumbrances  would  in  many  cases  intervene  to  destroy  the 
value  of  the  lien.  We  are  of  opinion  an  act  framed  for  the 
purpose  of  accomplishing  such  a  result  could  not  be  sup- 
ported as  to  its  retroactive  features.  The  twenty-three 
days  between  June  3,  1889,  when  our  statute  for  docketing 
judgments  in  foreign  counties  was  approved,  and  July  1, 
1889,  when  it  went  into  effect,  was  not  a  reasonable  time 
for  plaintiffs  in  all  Federal  judgments  at  that  time  liens  on 
real  estate  outside  the  county  where  the  court  was  held,  to 
learn  of  the  new.  act  and  procure  and  file  transcripts  of  such 
judgments  in  all  counties  where  they  wished  to  preserve 
the  judgment  liens  they  had  already  secured  under  prior 
laws.  We  hold  that  the  lien  of  the  judgment  of  Thompson 
&  Root,  having  attached  to  these  lands  on  March  31,  1888, 
was  not  defeated  by  the  laws  referred  to. 

The  Revised  Statutes  of  the  United  States,  in  force  in 
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1888,  provided  as  follows :  "  Section  1007.  In  any  case 
where  a  writ  of  error  may  be  a  supersedeas,  the  defendant 
may  obtain  such  supersedeas  by  serving  the  writ  of  error, 
by  lodging  a  copy  thereof  for  the  adverse  party  in  the 
clerk's  office  where  the  record  remains,  within  sixty  days 
Sundays  exclusive,  after  the  rendering  of  the  judgment  com. 
plained  of,  and  giving  the  security  required  by  law  on  the 
issuing  of  the  citation.  But  if  he  desires  to  stay  process 
on  the  judgment,  he  may,  having  served  this  writ  of  error 
as  aforesaid,  give  the  security  required  by  law  within  sixty 
days  after  the  rendition  of  such  judgment,  or  afterward  with 
the  permission  of  a  justice  or  judge  of  the  Appellate  Court. 
And  in  such  cases  where  a  writ  of  error  may  be  a  super- 
sedeas, execution  shall  not  issue  until  the  expiration  of  ten 

davs." 

The  record  before  us  discloses  that,  acting  in  compliance 
with  this  statute,  the  Keator  Lumber  company  sued  out  a 
writ  of  error  to  review  this  judgment,  lodged  a  copy  thereof 
for  Thompson  &  Root  in  the  office  of  the  clerk  of  the  court 
where  the  record  remained,  and  obtained  and  served  a  cita- 
tion to  Thompson  &  Root,  and  also  filed  a  supersedeas  bond 
approved  by  Judge  Gresham  of  that  court.  All  this  was 
done  on  April  21,  1888.  The  case  was  one  where  a  writ  of 
error  could  be  a  supersedeas,  and,  therefore,  under  said  sec- 
tion 1007,  execution  could  not  issue  \intil  the  expiration  of 
ten  days  from  March  31,  1888,  or  till  April  11,  1888.  The 
writ  of  error  became  a  supersedeas  on  April  21st,  ten  days 
later.  The  effect  thereof  was  to  stay  further  proceedings 
to  enforce  the  judgment,  and  that  followed  as  a  matter  of 
right.  Kitchen  v.  Randolph,  93  U.  S.  86.  The  writ  of 
error  in  this  case  purports  to  be  an  order  of  the  acting  chief 
justice  of  the  United  States  Supreme  Court,  attested  by  the 
clerk  of  said  Circuit  Court,  under  the  seal  thereof.  The 
citation  is  signed  by  Judge  Gresham,  of  said  Circuit  Court. 
The  supersedeas  bond  has  endorsed  upon  it  an  order  of 
approval  by  Judge  Gresham.  By  the  legal  effect  of  these 
acts  and  order  of  the  judges  and  court  in  issuing  a  writ  of 
error  and  a  citation,  and  approving  a  supersedeas  bond. 
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Thompson  &  Root  were  restrained  from  obtaining  an  execu- 
tion on  said  judgment.  Appellants  claim  section  2  of  chap- 
ter 77  of  our  Revised  Statutes  does  not  apply  to  a  writ  of 
error,  but  only  to  restrain  by  injunction  or  appeal.  The 
effect  of  this  position,  if  sustained,  would  be  that  if  a  defend- 
ant immediately  after  judgment  is  rendered  against  him  in 
a  Federal  court,  sues  out  a  writ  of  error  and  takes  the  steps 
required  to  make  it  a  supersedeas,  and  if  the  higher  court 
detains  the  case  a  year,  so  that  plaintiff  can  not  obtain  an 
execution  within  a  year  after  the  date  of  the  judgment,  then 
the  lien  of  the  judgment  on  real  estate  must  be  irretrievably 
lost.  We  are  of  opinion  our  statute  has  not  made  it  possible 
for  the  defendant  to  defeat  the  lien  of  a  judgment  against 
him  by  his  own  subsequent  act,  and  that  this  case  is  brought 
within  the  spirit  and  even  the  letter  of  said  section  2. 
Therefore  the  time  Thompson  &  Root  were  so  restrained  is 
not  to  be  considered  as  any  part  of  the  year  mentioned  in 
said  section  1  of  chapter  77,  within  which  execution  must 
issue  on  a  judgment  or  the  judgment  shall  thereafter  cease 
to  be  a  lien.  It  is  well  settled  that  after  said  writ  of  error 
was  made  a  supersedeas,  plaintiff  could' not  take  out  an 
execution  till  the  mandate  of  the  Supreme  Court  was  filed 
in  the  clerk's  office  after  the  affirmance  of  the  judgment. 
We  are  cited  to  cases  where  it  has  been  held  that  if  the 
clerk  of  the  court  issues  execution,  after  affirmance  and 
before  mandate  is  filed,  and  there  is  a  levy  upon  and  sale  of 
real  estate  and  deed  thereunder,  though  the  execution  and 
levy  are  irregular  and  must  be  quashed  on  motion,  yet  they 
are  not  absolutely  void,  and  if  not  attacked  in  proper  time 
may  form  the  basis  of  a  good  title.  This  doctrine  is  not 
applicable  here.  The  running  of  the  year  having  been  sus- 
pended by  the  action  of  the  Keator  Lumber  Company 
(under  whom  appellants  claim  by  a  subsequent  mortgage 
and  by  those  prior  acts  appellants  are  bound),  it  did  not 
again  begin  to  run  till  Thompson  &  Root  were  in  a  posi- 
tion where  they  could  compel  the  issuance  of  a  valid  and 
regular  execution.  That  the  clerk,  if  he  had  been  willing, 
could  have  sooner  issued  a  voidable  execution,  subject  to  be 
quashed  on  motion,  is  immaterial. 
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The  jadgtnent  was  affirmed  by  the  Supreme  Court  of  the 
United  States  on  April  4, 1892.  The  mandate  issued  by 
the  clerk  of  the  Supreme  Court  is  dated  May  18, 1892,  and 
was  filed  with  the  clerk  of  the  Circuit  Court  May  23,  1892, 
and  on  that  day  execution  was  sued  out '  by  Thompson  & 
Root,  and  issued  by  the  clerk.  This  execution  was  lost. 
On  April  12,  1893,  this  fact  was  shown  to  the  said  Circuit 
Court,  and  an  order  obtained  for  an  alias  execution,  and  the 
same  was  issued  and  placed  in  the  hands  of  the  marshal  on 
that  day.  The  proof  made  to  obtain  said  order  for  the 
alias  execution  tended  to  show  the  original  execution  never 
reached  the  marshal.  If  the  time  when  the  year  again 
began  to  run  was  May  23,  1892,  when  the  mandate  from 
the  Supreme  Court  reached  the  clerk's  office,  then  the  alias 
execution  was  issued  and  placed  in  the  hands  of  the  mar- 
shal ten  months  and  twenty-nine  days  after  the  judgment 
was  rendered  (excluding  the  time  plaintiffs  were  restrained 
from  issuing  execution),  and  the  lien  of  the  judgment  upon 
the  lands  in  question  was  preserved  for  seven  years  (exclud- 
ing the  time  of  said  restraint),  and  said  seven  years  has  not 
yet  expired,  and  said  judgment  is  still  a  lien.  If,  however, 
the  restraint  ceased  and  the  year  again  began  to  run  the 
day  the  Supreme  Court  affirmed  the  judgment,  and  if  the 
lost  execution  is  not  to  be  considered  because  not  shown  to 
have  been  delivered  to  the  marshal,  then  the  alias  execution 
did  not  issue  till  eighteen  days  after  the  year  expired.  We 
are  of  opinion  the  year  did  not  begin  to  run  when  the 
judgment  of  the  Supreme  Court  was  pronounced.  R.  S., 
1874,  Ch.  110,  Sec.  32;  Smith  v.  Stevens,  82  111.  554.  It  is 
the  filing  of  the  mandate  of  the  reviewing  tribunal  in  the 
lower  court  that  reinvests  it  with  jurisdiction,  and  no  man- 
date issues  from  the  Supreme  Court  of  the  United  States 
without  an  order  of  the  court,  and  these  orders  are  made 
just  before  the  February  recess  and  just  before  the  adjourn- 
ment of  the  term  in  May.  No  order  for  mandate  will  be 
made  at  any  other  time  except  upon  special  circumstances 
shown.  2  Foster's  Federal  Practice,  Sec.  495.  It  does  not 
appear  Thompson  &  Root  could  have  made  an  effective 
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special  showing.  They  waited  for  the  general  order,  and 
this  mandate  was  issued  immediately  upon  adjournment 
of  said  court  and  in  compliance  with  the  custom  which  pre- 
vailed. It  reached  plaintifTs  counsel. in  Chicago  by  due 
coarse  of  mail  on  May  23,  1892,  and  was  on  the  same  day 
filed  with  the  clerk  of  the  court.  We  are  of  opinion 
plaintiffs  exercised  all  reasonable  diligence  in  securing  and 
filing  said  mandate,  and  that  the  year  did  not  again  begin 
to  run  till  the  same  was  so  filed.  Therefore  Thompson  & 
Root  preserved  their  lien  for  seven  years  from  the  date  of 
the  judgment  (excluding  the  time  of  said  restraint),  and 
t^iey  still  have  a  judgment  lien  on  said  lands  as  of  March 
31,  1S8S,  and  prior  to  that  of  appellants'  mortgage. 

Appellants  assert  that  in  the  absence  of  a  cross-bill  it 
was  error  to  give  effect  to  the  prior  lien  of  Thompson  & 
Root  by  decreeing  that  their  judgment  be  first  paid  out  of 
the  proceeds  of  the  foreclosure  sale.  This  position  ignores 
the  state  of  the  pleadings.  The  allegation  of  the  second 
amended  bill  as  to  Thompson  &  Root  was  that  they  have  or 
claim  some  interest  in  said  mortgaged  premises  as  purchas- 
ers, mortgagees,  judgment  creditors,  or  otherwise,  which 
liens,  if  any,  have  accrued  subsequent  to  the  lien  of  appel- 
lants' mortgage  and  are  subject  in  every  respect  to  the  lien 
thereof.  Thompson  &  Root  answered  asserting  a  prior 
lien.  Said  second  amended  bill  pmyed  a  sale  of  the  real 
estate  to  satisfy  the  amount  due  appellants,  and  ^^  that  upon 
said  sale  being  made  the  money  arising  therefrom  shall  be 
brought  into  this  court  to  be  distributed  among  the  parties 
hereto  as  shall  be  according  to  law."  Having  prayed  a  sale* 
of  the  real  estate  without  asking  that  such  sale  be  subject 
to  prior  liens,  appellant  can  not  complain  that  the  court 
sold  the  land  as  asked.  Thompson  &  Root  were  parties  to 
said  bill,  and  therefore  the  prayer  that  the  moneys  arising 
from  said  sale  '^  be  distributed  among  the  parties  hereto  as 
shall  be  according  to  law,"  included  Thompson  &  Root.  It 
was  according  to  law  that  the  liens  on  said  premises  should 
be  paid  in  the  order  of  their  priority  out  of  the  proceeds  of 
the  sale  thereof,  and  the  decree  was  strictly  in  accordance 
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with  and  supported  by  the  prayer  of  the  second  amended 
bill.  If  the  prayer  of  the  bill  had  not  been  as  above  set 
out,  the  action  of  the  court  is  sustained  by  Dillman  v.  Will 
County  National  Bank,  36  III.  App.  272,  and  138  111.  282. 
The  very  object  of  making  the  owners  of  this  prior  judg- 
ment defendants  to  the  bill  was  to  litigate  and  settle, 
and  if  possible  defeat,  their  claim  to  priority.  The  court 
decided  the  case  presented,  and  having  the  parties  before  it, 
properly  granted  complete  relief  and  disposed  of  the  entire 
controversy. 

Appellees  argue  that  the  evidence  shows  appellants' 
mortgage  was  executed  without  authority  and  is  void. 
Appellees  did  not  assign  cross-errors,  and  therefore  that 
question  is  not  before  us.  Finding  no  error  in  the  record 
in  the  respects  argued  by  appellants,  the  decree  of  the  court 
below  will  be  affirmed. 
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William  3.  Harper  v.  The  Illinois  Central  Railroad  Co. 

1.  Limitations — Additional  Counts — New  Causes. — A  new  cause  of 
action  distinct  from  that  set  out  in  the  declaration  can  not  be  brought 
into  a  case  by  an  additional  count,  after  the  time  for  suing  upon  it 
has  expired. 

2.  Personal  Injubies— Jn  What  the  Cause  of  Action  Consists.— In 
suits  for  personal  injuries,  the  cause  of  action  is  not  merely  the  injury 
to  the  plaintiff  but  is  the  negligence  of  the  defendant. 

8.  PLEADING! — Additional  Counts  in  Actions  for  Personal  Injuries. — 
In  actions  for  personal  injuries  resulting  from  negligence,  the  plaintiff 
may  properly  file  new  counts  amplifying  and  enlarging  upon  matters  of 
negligent  management,  etc.,  without  making  them  obnoxious  to  the 
statute  of  limitations;  but  he  can  not  charge  a  particular  negligence  in 
his  declaration  and  at  the  trial  recover  for  another  and  different  negli- 
gence. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Stephenson  County;  the  Hon.  James  M.  Shaw,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  December  17,  1897. 

J.  A.  Ceain  and  Pattison  &  Mitchell,  attorneys  for 
appellant. 
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J.   H.   Steasns,  attorney  for  appellee;  James  Fentress 
and  Wm.  Babgb,  of  counseL 

Mr.  Justice  Dibell  dsliyebed  the  opinion  of  the  Court. 

Appellant  sued  appellee  in  an  action  on  the  case  for  per- 
sonal injuries  received  by  him  in  coupling  railroad  cars  while 
in  the  employ  of  appellee.  To  a  second  series  of  pleadings 
filed  by  plaintiff  more  than  two  years  after  the  injury 
defendant  filed  the  general  issue  and  several  pleas  of  the 
two  years'  statute  of  limitations.  Demurrer  by  plaintiff  to 
said  special  pleas  was  overruled.  Plaintiff  elected  to  stand 
by  his  demurrer,  the  original  pleadings  and  general  issue 
were  withdrawn,  and  the  court  rendered  judgment  against 
plaintiff  for  costs,  from  which  judgment  he  prosecutes  this 
appeal.  The  charge  against  defendant  in  the  original 
declaration  was  that  while  plaintiff  was  attempting  to  make 
a  coupling  of  certain  cars,  defendant  ^^  so  carelessly  and 
negligently  caused  said  cars,  they  being  badly  constructed 
and  adapted  for  coupling,  to  be  violently  started  and  moved, 
and  thereby,  while  said  plaintiff  was  with  due  care  attempt- 
ing to  make  said  coupling,  said  cars  were  negligently  struck 
and  drove  the  one  upon  the  other,  whereby,  without  any 
want  of  due  care  on  the  part  of  said  plaintiff,  his  hand  and 
arm  were  so  crushed,  mangled  and  torn,  that  it  became  and 
was  necessary  to  cut  off  and  amputate  the  same."  The  new 
counts  charged  that  plaintiff  was  a  minor  of  the  age  of 
twenty  years?  that  he  was  in  the  employ  of  defendant  in 
coupling  cars;  that  his  work  was  dangerous,  and  he  did  not 
know  it;  that  it  became  the  duty  of  defendant  to  instruct 
him  in  its  dangers,  and  in  the  proper  way  to  make  couplings 
generally,  and  especially  this  particular  coupling;  that 
defendant  negligently  omitted  this  duty,  and  by  reason  of 
defendant's  omission  to  so  instruct  the  plaintiff  he,  while  in 
the  exercise  of  due  care,  and  while  attempting  to  make  a 
coupling  required  by  his  employment,  was  caught  and  his 
hand  crushed.  An  effort  was  made  in  the  third  count  of 
the  amended  declaration  to  introduce  a  charge  of  negligence 
in  the  manner  of  the  construction  of  the  bumpers  on  the  two 
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oars  between  which  plaintiff's  hand  was  caught,  but  such 
amendments  thereto  were  made  after  two  successive 
demurrers  had  been  sustained;  that  though  it  still  stated 
the  peculiar  form  and  dangerous  condition  of  the  bumpers, 
yet  the  only  injurious  result  therefrom  charged  was  that  one 
of  the  causes  producing  the  injury  was  the  negligent  con- 
duct of  defendant  in  failing  to  have  said  two  cars  so  con- 
structed as  to  be  convenient  and  safe  for  plaintiff.  As 
defendant  owed  plaintiff  no  duty  to  make  its  cars  convenient 
and  safe  for  him,  that  charge  is  immaterial.  Chicago  E.  I. 
&  P.  E.  K.  Co.  V.  Lonergan,  118  111.  41;  Chicago  &  A.  R.  R. 
Co.  v.  Kerr,  148  111.  605.  All  the  remaining  charges  of 
negligence  causing  said  injury  set  forth  in  said  third  count 
as  finally  amended,  and  all  the  charges  of  negligence  in 
the  other  counts  of  said  amended  declaration,  are  the  failure 
to  instruct  a  minor  in  the  dangers  of  his  employment,  and 
how  to  perform  his  duties. 

A  new  cause  of  action  distinct  from  that  set  out  in  the 
declaration  can  not  be  brought  into  the  case  by  an  addi- 
tional count  after  the  time  for  suing  upon  it  has  expired. 
The  statute  of  limitations  can  not  be  avoided  in  that  way. 
Where  the  statute  of  limitations  is  pleaded  to  additional 
counts  filed  after  the  time  for  suing  has  expired,  as  in  this 
case,  the  question  presented  is  whether  the  additional 
counts  set  up  a  new  cause  of  action,  or  merely  restate  the 
cause  of  action  set  up  in  the  original  declaration.  Chicago 
B.  &  Q.  R.  R.  Co.  V.  Jones,  149  111.  361;  Swift  &  Co.  v. 
Madden,  165  111.  41.  The  latter  case  says  the  cause  of  action 
in  such  a  case  as  this  is  "  the  act  or  thing  done  or  omitted  to 
ba  done  by  the  one  which  confers  the  right  upon  another  to 
sue;  in  other  words,  the  act  or  wrong  of  defendant  toward 
the  plaintiff  which  causes  a  grievance  for  which  the  law 
gives  a  remedy."  What  was  the  act  or  wrong  of  defendant 
toward  plaintiff  which  caused  the  grievance  for  which 
plaintiff  originally  brought  this  suit?  The  cause  of  action, 
as  we  view  it,  was  not  merely  the  injury  to  plaintiff,  for  he 
could  not  have  recovered  for  that  alone,  but  was  the  negli- 
gence of  defendant  set  out  in  the  original  declaration  and 
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resulting  in  the  injury.  That  was  active.  It  consisted  in 
negligently  causing  the  cars  plaintiff  was  coupling  to  be 
violently  started  and  moved,  and  negligently  striking  and 
driving  the  one  upon  the  other,  whereby  plaintiff's  hand  was 
caught  and  crushed.  The  negligence  set  out  in  the  addi- 
tional counts  is  passive.  It  is  that  defendant  omitted  to 
give  instructions  to  a  minor  employe,  when  it  was  its  duty 
to  have  done  so.  The  former  negligence  occurred  at  the 
moment  of  the  injury;  the  latter  was  at  some  prior  time^ 
when  plaintiff  was  hired  and  set  at  this  work.  Plaintiff 
could  properly  file  new  counts  amplifying  and  enlarging 
upon  the  manner  in  which  th^  cars  were  driven  together, 
and  could  give  the  details  of  their  negligent  management 
in  additional  counts,  without  making  them  obnoxious  to  the 
statute  of  limitations.  That  would  be  merely  restating 
with  more  precision  the  cause  of  action  set  out  in  very  gen- 
eral terms  in  the  original  declaration.  But  the  negligence 
stated  in  the  amended  declaration  is  wholly  different  from 
that  stated  in  the  original.  They  bear  no  relation  to  each 
other.  The  charge  of  failure  to  instruct  a  minor  employe  is 
not  a  restatement  of  the  charge  of  violently  starting  and  mov- 
ing  and  negligently  striking  and  driving  cars  together. 
Under  the  original  declaration,  plaintiff  could  not  have  been 
permitted  to  prove  his  own  ignorance  of  his  duties  and 
defendant's  failure  to  give  him  instruction.  If  there  had 
been  a  trial  under  the  amended  declaration  and  plea  of  gen- 
eral issue  thereto,  after  the  original  declaration  was  with- 
drawn, plaintiff  could  not  have  been  permitted  to  prove  that 
there  was  negligence  in  the  way  the  freight  cars  were  oper- 
ated and  moved.  The  proofs  must  support  the  allegation 
of  negligence  charged  in  the  declaration,  and  plaintiff  may 
not  charge  a  particular  negligence  in  his  declaration,  and  at 
the  trial  prove  and  recover  for  another  and  different  negli- 
gence. Steams  v.  Beidy,  135  111.  119.  All  pleadings  are 
construed  most  strongly  against  the  pleader.  By  the 
amended  declaration,  plaintiff  in  effect  admitted  that  the 
cars  were  properly  operated  and  handled  at  the  time  he  was 
hurt;  that  if  he  had  known  the  dangers  of  the  work  and 
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how  to  make  a  coupling  under  such  circumstances,  he  would 
not  have  been  hurt;  and  his  sole  ground  for  recovery 
alleged  in  said  amended  declaration  is  that,  being  a  minor 
and  ignorant  of  the  dangers  of  the  business,  and  ignorant 
of  the  proper  way  to  couple  such  cars,  the  defendant  owed 
to  him  the  duty  of  telling  him  the  dangers,  and  of  instruct- 
ing him  how  to  make  a  coupling;  that  defendant  omitted 
to  perform  that  duty;  and  because  it  omitted  that  duty, 
plaintiff  did  not  make  the  coupling  in  the  proper  way,  and 
did  not  exercise  the  care  for  his  own  safety  which  he  would 
have  exercised  if  he  had  been  properly  instructed,  and 
because  of  the  omission  of  such  instruction,  his  hand  was 
caught  and  crushed.  We  are  of  opinion,  the  amended 
declaration  stated  an  entirely  different  cause  of  action  from 
that  embraced  in  the  original  declaration,  and  therefore  the 
demurrer  to  the  pleas  of  the  statute  of  limitations  was 
properly  overruled. 

As  this  conclusion  disposes  of  the  case,  we  think  it  unnec- 
essary to  discuss  the  cross-errors  further  than  to  say  we 
consider  them  not  well  assigned.  The  judgment  of  the 
court  below  will  be  affirmed. 


Eanbakee  Stone  &  Lime  Go.  t.  Alice  Cogan. 

1.  Practice— Irregular  Verdieta,— The  power  of  a  court  to  correct  a 
verdict  and  reduce  it  to  proper  form,  must  be  exercised  in  the  presence 
of  the  jury,  or  by  sending  the  jury  to  its  room,  with  directions  to  put 
their  verdict  in  proper  form. 

2.  Verdicts— /n/arma7iYy  of, — A  verdict  in  the  words  following, 
viz :  *'  We,  the  jury,  find  the  defendant  guilty,  and  asset  the  plaintiff's 
damages  at  two  hundred  and  seventy,*'  is  so  defective  in  substance  that 
no  money  judgment  can  be  entered  upon  it. 

8.  Instructions— 2b  Be  Qiven  as  a  Series.— Instructions  should  be 
given  as  one  series,  witliout  distinguishing  marks  to  indicate  to  the  jury 
which  side  requested  them. 

Trespass,  to  real  estate.  Appeal  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  C.  R.  Starb,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed  December 
17, 1897. 
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Thomas  P.  Bonfield  and  Stephen  K.  Moore,  attorneys 
for  appellant,  contended  that  on  this  verdict  the  court  can 
not  give  a  judgment.  The  word  '^  asset "  has  no  meaning  in 
this  connection.  To  ^^  asset "  the  plaintiff's  damages  at  two 
hundred  and  seventy  is  equally  meaningless.  The  court  has 
no  power  to  say  that  asset  means  assess,  and  that  damages 
placed  at  two  hundred  and  seventy,  means  two  hundred  and 
seventy  dollars.  2d  Tidd's  Practice,  922;  2d  Bouvier's  Law 
Dia  title,  Venire  Facias  de  Novo;  Bodine  v.  Swisher,  66 
111.  536;  Austin  v.  People,  11  111.  452;  Hinckley  v.  West,  4 
Gilm.  136;  Frazier  v.  Laughlin,  1  Gilm.  347;  Hirth  v.  Lynch, 
96  111.  409;  Long  v.  Linn,  71  111.  152;  Broeck  v.  Wabash,  St. 
L.  &  P.  R.  R.  Co.,  13  111.  App.  556. 

H.  L.  Richardson,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

Appellee  sued  appellant  in  an  action  of  trespass  for  injuries 
to  her  real  estate  caused  by  blasting  in  appellant's  quarry 
near  by.  Issues  were  formed  and  submitted  to  a  jury, 
which  returned  the  following  verdict :  "We,  the  jury,  find 
the  defendant  guilty,  and  asset  the  plaintiff's  damages  at 
two  hundred  and  seventy."  The  court  overruled  a  motion 
for  a  new  trial,  and  entered  judgment  against  defendant  for 
$270,  from  which  it  prosecutes  this  appeal. 

We  know  of  no  rule  of  law  which  authorized  the  court, 
after  the  jury  had  been  discharged,  to  assume  it  meant  to 
assess  plaintiff's  damages  at  $270.  The  verdict  should  not 
have  been  received  till  it  had  been  corrected  by  the  jury  so 
as  to  express  what  that  body  intended.  This  case  differs 
from  Mexican  Amole  Soap  Company  v.  Clarke,  in  which 
we  file  an  opinion  this  day.  There  the  written  verdict 
omitted  the  word  "dollars,"  but  it  was  read  to  the  jury  in 
open  court  with  that  word  supplied.  And  this  oral  verdict 
so  announced  was  the  true  verdict  of  the  jury.  Grifiln  v. 
Larned,  111  111.  432.  Nothing  of  that  kind  is  disclosed  by 
the  present  record.  The  bill  of  exceptions  only  states  a  ver- 
dict was  rendered  for  plaintiff  and  against  defendant^  and 
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the  record  of  the  court  gives  the  verdict  only  in  the  form 
above  stated.  The  power  of  a  court  to  correct  a  verdict 
and  reduce  it  to  proper  form  must  be  exercised  in  the  pres- 
ence of  the  jury,  or  by  sending  the  jury  to  its  room  with 
directions.  Illinois  Cent.  R.  R.  Co.  v.  Wheeler,  149  111.  525. 
The  statute  of  jeofails  will  help  out  a  verdict  good  in  sub- 
stance, as  in  Hartford  Fire  Ins.  Co.  v.  Vanduzor,  49  111.  489, 
and  Wiggins  v.  City  of  Chicago,  68  111.  372,  but  the  present 
verdict  does  not  state  the  amount  the  jury  awarded  as  dam- 
ages, and  is  therefore  so  defective  in  substance  that  no 
money  judgment  can  be  rendered  thereon.  Avery  v.  Bab- 
cock,  35  111.  175;  School  Directors  v.  Newman,  47  III.  App. 
864.  Therefore  the  judgment  must  be  reversed  and  the 
cause  remanded  for  another  trial. 

The  practice  here  adopted  of  stating  in  nearly  every 
instruction  given  at  the  request  of  plaintiff  that  it  is  *^  for 
the  plaintiff,"  has  often  been  condemned.  The  instructions 
should  be  given  as  one  series,  without  distinguishing  marks 
to  indicate  to  the  jury  which  side  requested  them.  Reversed 
and  remanded. 


msm\      John  McCaffrey  v.  Enapp^  Stout  &  Co.  Company  et  al. 


1.  Liens— For  Towing  Rafts,— The  owner  of  a  steamboat  engaged 
in  towing  a  raft  of  lumber  for  a  third  person,  is  entitled  to  a  lien  upon 
each  piece  and  parcel  of  the  lumber  therein  for  the  carriage  of  the  entire 
raft  while  it  remains  in  his  possession,  and  the  person  for  whom  such 
towing  is  done,  can  not  change  or  defeat  such  lien  by  directing  him  to 
divide  the  raft  and  bring  a  portion  of  it  only,  to  its  destination. 

2.  Same— iVb<  Defeated  by  Delay  in  Enforcing  Payment— V^here  the 
owner  of  a  steamboat  has  a  lien  upon  the  lumber  in  a  raft  for  his  serv- 
ices in  tow^ing  the  same,  such  lien  is  not  defeated  by  his  delay  in  enforc- 
ing payment  for  other  rafts  previously  towed  by  him  for  the  8an>e 

person. 

8.  Save— Remedies  in  Equity.— The  owner  of  a  steamboat  having  a 
lien  upon  a  raft  of  lumber  for  towing  the  same,  may  enforce  his  lien  in 
a  court  of  equity. 
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4.  Possession— 0/  Personal  Property— Haw  DeterminedL— The  ques- 
tion as  to  who  bits  poanession  of  property  in  litigation,  ie  one  of  fact  to  be 
determined  from  tlie  preponderance  of  evidence. 

5.  Same — Persons  Employed  to  Watch  Property. — Where  a  person 
employs  another  to  watch  property,  he  does  not,  by  that  fact  alone,  put 
him  in  possession  of  it.  A  mere  watchman  is  not  necessarily  in  posses- 
sion of  the  property  he  guards. 

ft.  Estoppel— 2b  Assert  Want  ofJurisdiction.—Where  the  owner  of 
a  steamboat  filed  his  bill  in  a  State  court  to  enforce  his  lien  for  towing  a 
raft  of  lumber,  and  the  defendant  filed  his  petition,  asking  that  he  might, 
upon  giving  a  bond  to  pay  the  complainant  whatever  lien  might  be 
established  in  his  favor,-  takd  possession  of  the  lumber, which  was  allowed, 
and  possession  of  the  lumber  delivered  to  him,  he  was  held  to  be  estopped 
by  such  action  from  questioning  the  jurisdiction  of  the  State  court. 
'  7.  MABTTDfE  JuRiSDicriON— W^/iere  a  Case  is  Not  ITt^Wil.— Where  a 
bill  was  filed  in  a  State  court  to  enforce  a  lien  upon  a  raft  of  lumber  for 
towing  the  same  in  a  navigable  river,  and  the  defendant,  on  his  own 
application,  obtained  an  order  for  the  possession  of  the  raft  by  executing 
and  filing  a  personal  bond  in  court,  conditioned  to  pay  and  discharge 
whatever  lien  the  court  might  find  to  exist  upon  it  in  favor  of  the  com- 
plainant, it  vxis  heldy  that  the  suit  thereafter  became  one  in  personam 
and  not  within  the  jurisdiction  of  a  court  of  admiralty. 

8.  Maritime  Liens— ^dmtro/fy  JurMd^c^ion-Qiiare.— Whether  he 
who,  in  the  performance  of  a  contract,  renders  services  in  towing  a 
raft  of  lumber  in  a  navigable  river,  has  a  maritime  lien  thereon  for  such 
services,  and  whether  such  raft  is  a  proper  subject  of  admiralty  jurisdic- 
tion, are  questions  upon  which  the  authorities  are  in  confiict.  (Author- 
ities cited.) 

In  Eqnlty.— Bill  to  enforce  a  Hen.  Appeal  from  the  Circuit  Court  of 
Mercer  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  December  17,  1897. 

Scott  &  Cooke  and  Bbock  &  Oraham,  attorneys  for 
appellant. 

The  delivery  of  a  part  of  a  car/^o.does  not  defeat  a  lien 
upon  the  remainder  for  the  whole  freight.  Morgan  v.  Cong- 
don,  4  N.  Y.  651;  Potts  v.  New  York  &  N.  E.  R.  R.  Co., 
131  Mass.  455. 

When  a  bailee  for  hire  is  in  possession  of  the  property 
bailed  he  has  a  lien  for  his  hire  and  the  correct  method  for 
its  enforcement  is  by  bill  in  chancery.  Fox  v.  McGregor, 
11  Barb.  (N.  Y.)  41;  1  Cowen's  Tr.,  2d  Ed.  299;  Pomeroy's 
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Equity  Jurisprudence,  Vol.  1,  Sec.  171,  page  195;  Eedfield 
oa  Eailways,  2d  Ed.,  star  pa^e  317,  Sec.  14;  Schouler's 
Personal  Property,  Vol.  1,  Sec.  3S7. 

Where  there  is  a  lien  upon  freight  it  is  not  lost  unless 
there  be  an  absolute  and  unconditional  delivery  of  the  prop- 
ert3\  Lane  v.  Old  Colony  &  F.  R.  R.  R.  Co.,  14  Gray  (Mass.) 
143;  Boggs  V.  Martin,  13  B.  Mon.  (Ky.)  239;  Costello  v. 
Laths,  44  Fed.  Rep.  105. 

Wise  &  McNdlty  and  Bassett  &  Bassett,  attorneys  for 
appellees. 

There  is  no  express  lien  given  by  the  contract,  and  none 
will  be  raised  by  implication  of  law,  because  it  is  evident  by 
t'.ie  terms  of  the  contract  that  McCaffrey  relied  upon  the 
personal  responsibility  of  the  Lumber  Company.  The 
Canal  Boat  J.  M.  Welsh,  8  Benedict,  211. 

The  contract  being  maritime,  if  a  lien  is  given  by  it,  then, 
to  enforce  it,  the  United  States  admiralty  courts  have 
jurisdiction,  exclusive  not  only  of  Federal  courts,  but  of  all 
State  courts.  The  Genesee  Chief  v.  Fitzhugh,  12  How.  (U. 
S.)  457;  The  Magnolia,  20  IIow.  (U.  S.)  296;  The  Moses 
Taylor,  4  Wall.  411;  The  Hine  v.  Trevor,  4  Wall.  555;  The 
Belfast,  7  Wall.  624;  The  Eagle,  8  Wall.  15;  The  J.  E.  Rum- 
bell,  148  U.  S.  1;  Moran  v.  Sturges,  154  U.  S.  256;  The  Glide, 
17  Sup.  Ct.  Rep.  930. 

The  admiralty  jurisdiction  extends  to  the  entire  navigable 
river  system  of  the  United  States.  The  Hine  v.  Trevor,  4 
Wall.  555;  In  re  Garnett,  141  U.  S.  1;  McGinnis  v.  Steam- 
boat Pontiac,  5  McLean,  359;  The  Montello,  87  U.  S.  (20 
Wall.)  430;  Jackson  v.  Steamboat  Magnolia,  20  How.  296; 
Ex  parte  Boyer,  109  U.  S.  629. 

The  ninth  section  of  the  act  of  1879  saves  to  suitors,  in 
all  cases,  the  right  of  a  common  law  remedy,  where  the 
common  law  is  corppeteot  to  give  it.  This  has  been  incor- 
porated in  all  subsequent  revisions  of  the  United  States 
statutes,  and  is  now  the  law.  This  suit  does  not  come 
within  this  saving  clause;  it  is  not  an  action  at  common 
law,  but  a  suit  in  equity.  The  Moses  Taylor,  4  Wall.  411- 
Moran  v.  Sturges,  154  U.  S.  256. 
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Equity  has  no  jurisdiction  to  foreclose  a  common  law  lien. 
Such  a  lien  is  merely  passive,  and  the  remedy  is  to  retain 
the  possession  of  the  property  until  the  debt  is  paid. 
The  lienor  has  no  right  to  sell  the  property.  Jones  on 
Liens,  Sec.  1038;  Benedict  on  Admiralty,  Sec.  290;  Story's 
£q.  Jut. J,  Sec.  506;  Jones  on  Liens,  Sections  3,  4,  20,  21  and 
835;  Briggs  t.  Bostos  &  Lowell  R.  K  Co.,  6  Allen,  246; 
The  Thames  Iron  Works  and  Ship  Building  Co.  (Limited) 
V.  The  Patent  Derrick  Co.  (Limited),  29  Law  Journal,  N.  S. 
(Ch.)  714;  Indianapolis  &  St.  L.  R.  R.  Co.  v.  Herndon,  81 
HI.  143;  Doane  v.  Russell,  3  Gray,  389. 

Mr.  JusncB  Dibell  dblitered  the  opinion  op  the  Court. 

This  was  a  bill  in  equity  filed  in  the  Circuit  Court  of  Mer- 
cer County,  by  John  McCaffrey  against  the  Schulenburg  & 
Boeckeler  Lumber  Company  and  its  assignees,  and  Knapp, 
Stout  &  Co.  Company.  Said  corporations,  for  brevity,  will 
here  be  called  the  Schulenburg  Company  and  the  Knapp 
Company.  The  object  of  the  bill  was  to  establish  and 
enforce  a  bailee's  lien  upon  a  half  raft  of  lumber  at  Boston 
Bay  in  Mercer  county.  The  Knapp  Company  applied  for 
and  obtained  an  interlocutory  decree  under  which  it  gave 
bond  and  took  the  raft  away.  Answers  were  filed  and 
replications  thereto,  and  there  was  a  hearing  and  a  decree 
dismissing  the  bill  without  prejudice,  from  which  decree 
McCaffrey  prosecutes  this  appeal. 

On  April  6,  1898,  the  Schulenburg  Company  and  McCaf- 
frey entered  into  a  written  agreement  by  which  (among 
other  things)  McCaffrey  was  to  tow  rafts  of  lumber  from 
Stillwater  to  St.  Louis  for  the  Schulenburg  Company  at  cer- 
tain prices  therein  fixed.  There  were  many  provisions  of 
the  contract  not  material  to  the  present  suit.  McCaffrey 
towed  many  rafts  for  the  company  under  said  contract,  and 
prior  to  October  6,  1894,  the  Schulenburg  Company  was 
largely  indebted  to  McCaffrey  for  towing  charges  under 
said  contract,  which  indebtedness  is  still  un}>aid.  On 
October  13, 1896,  McCaffrey's  steamer,  the  Robert  Dodds, 
George  Tromley,  Jr.,  master,  left  Stillwater  with  raft  num- 
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ber  ten  of  that  year.  The  water  was  very  low  in  the  river 
and  the  progress  of  the  raft  was  slow.  The  Schnlenburg 
Company  was  in  haste  for  its  lumber,  and  pursuant  to  its 
directions  the  raft  was  divided  by  Tromley  at  Boston  Bay, 
and  one-half  was  taken  into  the  bay  and  there  fastened  and 
left  in  charge  in  the  manner  hereinafter  stated,  and  the 
other  half  of  the  raft  was  taken  to  St.  Louis  and  there 
delivered  on  November  2d.  The  Schulenburg  Company  then 
paid  the  clerk  of  the  boat  $1,250  without  any  directions  as 
to  its  application,  and  McCaffrey  applied  it  on  the  amount 
due  him  for  towage  of ,  other  rafts.  The  company  then 
directed  Tromley  to  leave  the  half  raft  in  Boston  Bay  till 
spring,  and  delivered  to  him  two  additional  lines  to  be  used 
by  him  in  making  the  raft  more  secure  to  the  shore.  The 
steamer  reached  Boston  Bay  again  on  the  morning  of  No- 
vember 4th,  and  the  captain  and  crew  on  that  day  did  certain 
things  and  loft  certain  directions  for  the  care  of  the  half 
raft  during  the  winter,  which  will  be  hereinafter  stated. 
On  the  next  day,  November  5th,  at  St.  Louis,  the  Schulen- 
burg Company  sold  said  half  raft  to  the  Knapp  Company 
for  $15,000,  part  in  cash  and  part  in  a  note  due  in  four 
months,  which  was  afterward  paid.  On  November  9th  the 
Schulenburg  Company  made  a  voluntary  assignment  at  St. 
Louis  for  the  benefit  of  creditors.  McCaffrey  offered  both 
to  the  Schulenburg  Company  and  to  the  Knapp  Company, 
to  tow  said  half  raft  to  St.  Louis  under  his  contract,  but  the 
Knapp  Company  forbade  his  doing  so,  and  informed  him 
that  it  did  its  own  towing.  Finally  McCaffrey,  claiming 
still  to  be  in  possession  of  the  half  raft,  but  believing  that 
the  Knapp  Company  was  about  to  seek  to  take  it  from  him 
by  force,  filed  this  bill,  with  the  results  already  stated. 

The  first  question  is  whether  McCaffrey  had  a  lien  on  the 
raft  for  his  towing  charges  while  the  raft  was  in  his  pos- 
session. He  had  no  lien  by  contract,  for  that  instrument 
gave  him  none.  A  common  carrier  has  at  common  law  a 
specific  lien  upon  the  goods  carried  for  his  charges  in  trans- 
porting them  (18  A.  and  E.  Ency.  of  L.  580),  and  our  statute 
(Ch.  141)  provides  a  means  for  enforcing  it;  but  the  weight 
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of  authority  is  that  the  owner  of  a  steamboat  engaged  in 
the  business  of  towing  is  not  a  common  carrier  (Caton  v. 
Knmney,  13  Wend.  387;  Alexander  v.  Greene,  3  Hill.  9; 
Story  on  Bailments,  Sec.  496;  Anderson's  Law  Diet.,  title 
"  Tow  Boat "),  and  much  more  is  this  so  where,  as  here,  he 
tows  only  for  a  single  party.  Stephen  thus  defines  bail- 
ment :  *'  Bailment  is  the  delivery  of  goods  for  some  purpose, 
under  a  contract,  express  or  implied,  that  after  the  purpose 
has  been  fulfilled  they  shall  be  redelivered  to  the  bailor,  or 
otherwise  dealt  with  according  to  his  directions,  or  kept  till 
he  reclaims  them."  3  A.  and  £.  £ncy.  of  L.,  2d  Ed.  783. 
The  word  "  goods  "  in  this  and  other  like  definitions  obvi- 
ously includes  every  article  of  movable  and  tangible  per- 
sonal property.  Among  the  purposes  included  within  said 
definition  of  bailment  is  ^Hhe  hiring  of  the  carriage  of 
goods  from  one  place  to  another  for  a  stipulated  or  implied 
reward."  Cowen's  Treatise,  3d  Ed.,  67;  Story  on  Bail- 
ments, Sec.  8.  There  is  nothing  in  this  definition  which 
excludes  carriage  of  goods  by  water,  and  that  such  carriage 
comes  within  the  principles  of  bailment,  is  evident  from 
Story  on  Bailments,  Sees.  496, 501, 504,  and  elsewhere.  The 
carrier  of  goods  ha^  a  lien  thereon  for  his  hire  while  he  re- 
tains possession.  Story  on  Bailments,  See.  588.  This  lien 
extends  to  all  the  goods  delivered  under  one  contract, 
although  they  be  delivered  in  different  parcels  and  at  differ- 
ent times,  and  the  bailee  may  detain  any  portion  of  them  as 
a  lien  upon  the  whole,  even  if  he  has  delivered  a  part.  3  A. 
and  E.  Ency.  of  L.,  3d  Ed.  760;  Morgan  v.  Congdon,  4  N. 
Y.  552;  Schmidt  v.  Blood,  9  Wend.  268;  McFarland  v. 
Wheeler,  26  Wend.  467;  Potts  v.  New  York  &  N.  £.  R.  R. 
Co.,  131  Mass.  455;  Blake  v.  Nicholson,  3  Maule  &  S.  167; 
Chase  v.  Westmore,  5  Maule  &  S.  180. 

Up  to  the  time  the  whole  raft  reached  Boston  Bay,  Mc- 
Caffrey had  a  lien  on  each  piece  and  parcel  of  lumber  therein 
for  the  carriage  of  the  entire  raft  The  Schulenburg  Com- 
pany could  not  change  or  defeat  that  lien  by  directing  him 
to  divide  the  raft  and  bring  half  to  St.  Louis  first.  That 
direction  was  solely  for  its  benefit.     McCaffrey  was  ready 
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and  willing  and  offered  to  tow  the  half  raft  to  St.  Louis, 
but  was  refused  permission,  and  his  right  to  do  so  was 
denied  by  the  purchaser.  This  excused,  and  indeed  pre- 
vented, his  further  performance.  Therefore  McCaffrey  had 
a  common  law  bailee's  lien  on  said  half  raft  while  in  his 
possession  at  Boston  Bay,  for  the  towing  of  the  entire  raft 
at  the  contract  price. 

His  claim  is  for  $3,795.82.  This  sum  we  consider  estab- 
lished by  the  proofs,  except  two  items.  The  charge  of 
$93.31  for  towing  grub  planks  should  be  rejected,  because, 
under  the  contract,  his  charge  for  towing  the  lumber  on 
the  raft  included  the  grub  planks.  The  charge  of  $59.34, 
the  sum  McCaffrey  became  liable  to  pay  Woods  for  watch- 
ing the  raft,  should  be  rejected.  He  was  not  hired  to 
protect  the  raft  from  any  danger  to  it,  but  to  protect  Mc- 
Caffrey's possession  and  lien  against  any  attempt  by  the 
Knapp  Company  to  take  the  raft  away.  McCaffrey  had  no 
bailee's  lien  therefor.  This  leaves  $3,643.17  for  which,  in 
our  opinion,  complainant  had  a  bailee's  lien  on  said  half  raft 
while  he  retained  possession  and  which  would  bear  interest 
at  five  per  cent  per  annum  from  the  date  when  the  Knapp 
Company  forbade  McCaffrey  to  tow  said  half  raft  to  St. 
Louis  under  his  contract,  which  was  November  12  or  13, 
1894.  It  is  suggested  there  is  no  lien,  because  the  practice 
had  not  been  to  pay  till  after  delivery.  But  the  contract 
does  not  provide  when  payments  shall  be  made,  and  the 
price  agreed  was  therefore  due  when  the  service  was  ren- 
dered. Delay  in  enforcing  payment  for  other  rafts,  which 
was  merely  of  favor  to  the  owner,  could  not  defeat  the  lien. 
McCaffrey  filed  a  claim  against  the  Schulenburg  Company, 
insolvent,  for  nearly  $25,000,  and  included  this  claim  therein, 
and  it  is  argued  he  thereby  waived  his  lien.  But  in  the 
written  claim  filed  he  expressly  asserted  a  lien  on  said  half 
raft  for  these  charges,  and  stated  therein  that  he  retained 
the  right  to  enforce  said  lien.  It  is  not  shown  that  said 
claim  was  ever  allowed  or  put  in  judgment,  and  it  has  not 
been  paid.  The  mere  filing  of  a  claim  thus  guarded  did  not 
release  the  lien. 
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The  main  question  of  fact  in  dispute  is  whether  McCaf- 
frey had  possession  of  said  half  raft  after  he  took  it  into 
Boston  Bay.  We  regard  the  following  facts  a«  established 
by  a  clear  preponderance  of  the  evidenca :  The  shore  where 
this  half  raft  was  laid  up  was  held  under  lease  from  the 
owner  by  the  Burlington  Lumber  Company.  Bafts  were 
often  put  in  and  laid  up  there  and  tied  to  its  shore,  and 
their  owners  paid  for  the  privilege  certain  harbor  charges. 
The  Burlington  Company  employed  Willits  as  its  watch- 
man to  attend  to  that  business  there,  and  to  watch  all  rafts 
that  put  in  there,  and  paid  him  one  dollar  per  day  the  year 
round  for  his  services.  It  seems  to  have  been  the  usual 
practice  of  those  who  left  rafts  there  to  make  the  bargain 
with  and  pay  Willits  for  watching,  and  for  the  shore  priv- 
ileges, and  he  settled  with  the  Burlington  Company.  When 
this  steamer  and  raft  reached  Boston  Bay,  Tromley  told 
Willits  he  wanted  to  leave  that  half  raft  there  ten  or  fifteea 
days,  and  perhaps  for  the  winter.  They  made  an  agree- 
ment that  Willits  should  watch  the  raft,  and  that  Tromley 
should  pay  him  for  it  when  he  took  the  raft  away.  Willits 
and  the  clerk  of  the  steamer  counted  the  raft,  but  Willits 
refused  to  give  a  receipt  for  it  and  said  he  would  not  be 
responsible  for  anything  that  might  be  gone.  Willits  told 
the  crew  where  to  put  the  raft,  and  they  placed  it  accord- 
ingly, and  fastened  it  to  the  shore  by  three  or  four  lines, 
all  the  property  of  McCaffrey.  They  also  fastened  a  fuel 
barge  eighty  feet  long,  owned  by  McCaffrey,  at  the  stern  of 
the  raft.  All  this  work  was  done  by  McCaffrey's  men. 
Willits  took  no  part.  At  St.  Louis  the  Schulenburg  Com- 
pany told  Tromley  to  leave  the  half  raft  in  Boston  Bay  till 
spring,  and  gave  him  two  lines  to  use  in  making  the  raft 
more  secure.  The  steamer  on  its  return  reached  Boston 
Bay  on  the  morning  of  November  4th.  On  that  day  the 
crew  took  several  cribs  of  lumber  out  of  the  river  side  of  the 
raft  and  set  the  steamer  in  the  place  thus  vacated  and  fast- 
ened it  to  the  raft,  and  fastened  the  raft  and  steamer  and 
fuel  barge  more  securely  to  the  shore.  They  left  the  boats 
and  raft  tied  to  the  shore  by  seven  lines,  five  belonging  to 
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McCaffrey  and  the  two  which  the  Schulenburg  Company 
sent,  and  said  steamboat,  barge  and  raft  so  remained  fast- 
ened together  and  to  the  shore  all  winter.  The  steamer 
was  left  there  so  as  to  be  ready  to  tow  the  half  raft  to  St. 
Loais  in  the  early  spring.  This  work  was  all  done  by  the 
crew  of  the  steamer.  Willits  did  not  help.  Tromley  then 
told  Willits  to  watch  the  raft  for  the  winter,  and  that  Mc- 
Caffrey would  pay  for  it,  and  if  he  did  not  the  steamer 
would  be  good  for  it.  Willits  did  not  dissent,  but  it  is  not 
clear  that  he  expressly  agreed  to  do  so.  Tromley  also  hired 
"Willits  to  watch  the  steamer  during  the  winter  for  $60.  No 
price  was  fixed  for  watching  the  raft  because  there  was  a 
usual  price  for  that  service.  Tromley  and  crew  left  for 
Davenport  the  afternoon  of  November  4th.  M-eanwhile,  on 
October  27th,  Willits  had  sent  a  postal  to  the  Schulenburg 
Company,  telling  them  the  steamer  Robert  Dodds  had  left 
said  lumber  there,  and  if  it  was  to  stay  over  the  winter  they 
should  send  two  more  lines  by  the  steamer.  The  Schulen- 
burg Company  replied  on  October  30th,  saying  they  would 
send  the  lines  if  the  raft  was  to  be  laid  up  there  all  winter, 
and  adding,  "  Do  everything  in  your  power  to  assure  safety 
of  same  while  in  your  possession.''  On  November  5th,  the 
day  of  the  sale  to  the  Knapp  Company,  the  Schulenburg 
Company  wrote  Willits  they  had  sold  the  raft  to  the  Enapp 
Company,  and  *'they  will  settle  with  you  as  to  storage 
charges.''  On  November  6th  the  Knapp  Company  wrote 
Willits  they  had  bought  the  raft  and  had  an  order  on  him 
for  it,  and  saying.  "  Take  charge  of  the  raft  for  us  from  this 
date."  On  the  day  of  the  assignment,  November  9th,  at  the 
request  of  the  Knapp  Company,  the  Schulenburg  Company 
telegraphed  Willits  of  the  sale  on  November  5th,  and  say. 
ing,  *'  They  should  have  possession  on  and  after  that  date." 
On  November  9th  the  Knapp  Company  also  sent  Baker  to 
Boston  Bay  to  see  if  everything  was  in  place,  and  if  the 
raft  tallied  with  the  invoice.  He  reached  there  on  the 
morning  of  November  10th,  and  he  and  Willits  counted  the 
raft,  and  he  got  Willits  to  give  him  the  following  receipt, 
dated  back  to  November  5th :    **  Eeceived  of  Knapp,  Stout 
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A  Co.  Company,  144  cribs  of  lumber  of  Schulenburg  & 
Boeckler  manufacture,  deck  loading  thereon,  two  lines 
thereon  holding  said  cribs,  and  whatever  there  is  at  New 
Boston.'*  When  McCaffrey  heard  of  the  assignment  he  sent 
his  son  Henry  to  Boston  Bay  to  place  another  man  on  the  raft, 
with  directions  to  stay  there  day  and  night,  and  to  sleep  on 
the  boat,  this  precaution  being  taken  because  Willits  was 
often  absent  and  did  not  sleep  there  at  night,  and  McCaffrey 
feared  some  one  might  take  the  raft  away  in  the  night. 
Henry  reached  Boston  Bay  on  Kovember  10th,  and  hired 
Woods  to  watch  the  boat  and  raft  and  sleep  on  the  boat, 
bat  told  him  not  to  interfere  with  Willits.  Henry  left 
without  seeing  Willits,  whom  he  was  unable  to  find. 
Woods  applied  to  Willits  for  the  key  to  the  boat,  but 
Wilhts  would  not  give  it  to  him  then,  though  he  did 
some  days  later.  Willits  wrote  McCaffrey  complaining  of 
the  employment  of  Woods,  and  McCaffrey  replied  that  it 
was  owing  to  business  complications,  and  was  not  intended 
to  take  the  watching  away  from  him,  and  closing :  "  Yon 
will  please  comply  with  our  directions  till  we  advise  you 
otherwise."  Woods  watched  the  raft  from  November  10th 
till  it  was  surrendered  under  the  order  of  the  court,  and 
slept  on  the  boat  till  the  river  froze  over.  When  the  river 
thawed  in  the  spring  McCaffrey  also  hired  Williams,  and  he 
thereafter  slept  nights  in  a  .boat  of  his  own  alongside  the 
raft.  The  clerk  of  the  steamer  returned  to  the  steamer  on 
November  17th  and  stayed  there  till  the  bay  froze  over.  He 
and  Woods  fixed  a  couple  of  cribs,  put  on  some  more  grub 
planks  (which  hold  the  cribs  together),  straightened  up  the 
deck  loading,  and  took  the  slack  out  of  several  of  the  lines. 
When  Woods  asked  Willits  for  the  key  to  the  boat  on 
November  10th,  Willits  replied  that  he  was  watching  the 
boat  and  raft  for  John  McCaffrey  and  had  no  orders  to  quit. 
When  the  clerk  of  the  boat  was  there  November  17th 
Willits  said  to  him:  "I  am  watching  that  boat  and  raft 
for  you  folks;  I  will  never  deliver  the  raft  up  if  anybody 
comes  for  it  without  hearing  from  McCaffrey."  Willits' 
partial  denial  is  overborna  by  the  preponderance  of  the  evi- 
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dence.  In  the  spring  McCaffrey  paid  Willits  $60  for  watch- 
ing the  steamer,  and  offered  to  pay  him  for  watching  the 
raft,  but  Willits  refused  the  latter,  having  in  fact  taken 
money  from  the  Knapp  Company  under  the  agreement  here- 
inafter stated.  In  the  spring  McCaffrey  heard  the  Knapp 
Company  was  going  to  take  the  raft  away  (as  in  its  answer 
it  says  it  intended  to  do  when  it  chose)  and  employed  five 
or  six  men  to  retain  possession,  and  still  later  brought  forty 
or  fifty  men  from  Davenport  for  the  same  purpose.  Up  to 
a  year  before  the  McCaffrey  contract  was  made,  the  Schu- 
ienburg  Company  had  a  contract  with  the  Burlington  Com- 
pany for  shore  privileges,  and  paid  that  company  $300  per 
year  therefor,  and  all  its  correspondence  relating  thereto  was 
w^ith  Willits,  and  it  paid  him  for  watching  the  rafts.  After 
the  McCaffrey  contract  was  made  it  had  no  such  contract 
with  the  Burlington  Company  or  with  Willits,  and  paid 
nothing  during  1893  and  1894  to  either  Willits  or  the  Bur- 
lington Company.  Willits  testified  that  when  this  raft  was 
first  left  with  him  by  Tromley  in  October,  1894,  he  under- 
stood he  was  employed  by  the  Schulenburg  Company  to 
take  charge  of  it.  He  admits  nothing  to  that  effect  was 
said  to  him,  and  the  evidence  discloses  nothing  upon  which 
to  base  that  assumption.  The  Knapp  Company  had  several 
steamboats  and  a  large  force  of  men  navigating  the  Missis- 
sippi river.  At  the  time  in  question  it  had  other  rafts  laid 
up  in  Boston  Bay,  which  Willits  was  then  watching  under 
a  contract  by  which  he  furnished  shore  privileges,  and 
watched  the  rafts  of  the  Knapp  Company  in  Boston  Bay, 
whether  one  or  many,  for  one  dollar  a  day.  The  Knapp 
Company  wrote  Willits,  under  date  of  November  12th,  that 
McCaffrey  had  been  in  St.  Louis  claiming  several  things, 
and  it  therefore  requested  Willits  to  safely  preserve  the  let- 
ter and  telegram  of  the  Schulenburg  Company,  and  to 
remember  what  McCaffrey  might  say,  and  to  talk  as  little 
as  possible  himself  about  the  matter. 

It  is  our  opinion  that  when  Tromley  hired  Willits  to 
watch  the  raft  he  did  not  deliver  possession  of  it  to  Willits, 
and  that  Willits  never  was  in  possession  thereof.     A  mere 
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watchman  is  not  in  possession  of  the  property  he  guards. 
"Willits'  watching  was  evidently  to  see  that  the  raft  did  not 
break  up  and  was  not  injured  by  the  action  of  the  water. 
Unless  it  became  out  of  order  he  had  no  occasion  to  be  upon 
the  raft  at  all.  The  voyage  of  the  raft  was  not  ended.  The 
contract  relating  thereto  had  only  been  partly  performed 
b V  McCaff  rev.  He  still  had  to  tow  it  to  St.  Louis.  Whether 
he  should  finally  be  ordered  to  do  it  that  fall  or  the  next 
spring  made  no  difference.  He,  by  his  crew,  tied  it  to  the 
shore  with  his  lines  and  set  his  coal  barge  at  the  rear,  and 
before  the  sale  to  the  Knapp  Company  also  set  his  steamer 
in  the  side  of  the  raft.  McCaffrey  had  just  as  full  and  com- 
plete possession  of  the  raft  as  he  had  of  his  own  steamer  and 
coal  barge.  It  will  not  be  pretended  that  the  Schulenburg 
Company  or  the  Knapp  Company  ever  had  possession  of  the 
steamer  or  barge.  The  fact  that  two  of  the  lines  McCaff- 
rey placed  upon  the  boat  and  raft  the  day  before  the  sale, 
to  fasten  them  more  securely  to  the  shore,  were  the  prop- 
erty of  the  Schulenburg  Company,  did  not,  in  our  opinion, 
put  the  Schulenburg  Company  in  possession.  If  Willits 
in  any  sense  received  possession  of  the  raft  from  Tromley, 
it  was  as  agent  and  servant  of  McCaffrey,  and  he  had  no 
authority  to  transfer  that  possession  to  either  the  Schulen- 
burg Company  or  the  Knapp  Company.  He  never  did 
deliver  manual  possession  to  either,  and  the  paper  delivery 
he  attempted  by  the  receipt  ho  gave  Baker  was  ineffective. 
We  are  of  opinion  McCaffrey  had  possession  of  the  half  raft 
till  he  surrendered  it  under  the  order  of  the  court.  He 
therefore  had  everything  necessary  to  entitle  him  to  a 
bailee's  lien. 

McCaffrey  has  no  adequate  remedy  at  law.  He  has  a 
right  of  action  at  law  for  his  charges  against  the  Schulen- 
burg Company,  but  it  is  insolvent.  If  he  should  obtain 
judgment  and  execution  and  seek  to  levy  on  the  raft,  he 
would  be  liable  to  share  with  other  executions  against  the 
Schulenburg  Company.  An  attachment  in  his  favor  levied 
thereon  would  lead  to  a  like  result.  His  lien  was  paramount 
to  all  others.    A  remedy  by  which  he  could  be  compelled  to 
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share  with  other  creditors  of  an  insolvent  would  be  inade- 
quate. He  had  a  right  to  hold  the  raft  till  his  charges  were 
paid.  But  his  possession  and  his  lien  were  both  disputed. 
The  Knapp  Company  obviously  intended  to  take  the  raft 
away.  As  it  was  upon  the  water  and  near  the  channel  of 
the  river,  the  ropes  could  be  cut  or  removed  and  the  raft 
taken  away  by  a  steamer  at  any  time,  unless  guarded  by  a 
force  of  men  at  much  expense,  and  in  a  way  likely  to  lead 
to  a  breach  of  the  peace.  Can  a  bailee  in  possession  in  such 
case  have  the  aid  of  a  court  of  equity,  or  must  he  be  left 
either  to  maintain  a  small  army  at  his  own  expense,  or  to 
let  his  rights  be  taken  away  from  him  and  then  sue  the  tort 
feasor  at  law  ?  McCaffrey's  position  was  in  many  respects 
similar  to  that  of  a  pledgee  or  chattel  mortgagee,  and  their 
right  to  foreclose  their  lien  in  equity  is  well  established. 
Dupuy  V.  Gibson,  36  111.  197;  Cushman  v.  Hayes,  46  111.  153; 
Barchardv.  Kohn,  157  111.  579,  5S5;  Charter  v.  Stevens,  3 
Denio  (N.  Y.),  33;  Story  on  Bailments,  Sec,  348;  Pomeroy's 
Eq.  Juris.,  Sees.  164,  1231.  The  right  to  enforce  a  bailee's 
lien  in  equity  comports  with  equitable  principles.  1  Pom- 
eroy's Eq.  Juris.,  Sec.  112,  mentions  "those  cases  in  which 
the  relief  is  not  a  general  pecuniary  judgment,  but  is  a  decree 
of  money  to  be  obtained  and  paid  out  of  some  particular  fund 
or  funds.  The  equitable  remedies  of  this  species  are  many 
in  number  and  various  in  their  external  forms  and  incidents. 
They  assume  that  the  creditor  has,  either  by  operation  of  law, 
or  from  contract,  or  from  some  acts  or  omissions  of  the  debtor, 
a  lien,  charge  or  incumbrance  upon  some  fund  or  funds  be- 
longing to  the  latter,  either  land,  chattels,  things  inaction,  or 
even  money;  and  the  form  of  the  remedy  requires  that  this 
lien  or  charge  should  be  established  and  then  enforced,  and 
the  amount  due  obtained  by  a  sale,  total  or  partial,  of  the 
fund."  In  section  171,  the  same  author  classifies  "  those 
remedies  which  establish  and  enforce  liens  and  charges  on 
property,  rather  than  rights  and  interests  in  property,  *  * 
by  means  of  a  judicial  sale  of  the  property  itself,  which 
is  affected  by  the  lien,  and  a  distribution  of  its  proceeds 
*    *    *    until  they  satisfy  the  claim  secured  by  the  lien." 
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2  Kent's  Com.  642,  says :  '^  A  lien  is  in  many  cases  like  a 
distress  at  common  law,  and  gives  a  party  detaining  the 
chattel  the  right  to  hold  it  as  a  pledge  or  security  for  the 
debt,  but  not  to  sell  it.  *  *  *  I  presume  that  satisfac- 
tion from  a  lien  may  be  enforced  by  a  bill  in  chancery." 
Cowen's  Treatise,  3d  Ed.  837,  after  stating  that  a  party 
detaining  a  chattel  by  virtue  of  his  lien  thereon  for  charges, 
has  a  right  to  hold  it,  but  not  to  sell  it,  says :  ^'  It  is  supposed 
that  the  only  way  in  which  satisfaction  from  a  lien  can  be 
enforced,  is  by  a  bill  in  chancery."  In  2  Redfield  on  Rail- 
ways, 160,  Sec.  22,  Par.  14,  that  author  says :  "  Neither  the 
carrier,  nor  any  other  bailee  having  a  lien,  can  sell  the  goods 
at  common  law  in  satisfaction  of  the  lien.  The  appropriate 
remedy  in  such  case  is  in  equity."  2  Borer  on  Railroads, 
1268,  discussing  the  carrier's  lion  on  freight  for  charges,  and 
that  such  lien  only  gives  the  right  to  retain  and  not  to  sell 
the  property,  further  says :  "  If  the  carrier  will  sell,  other 
than  when  the  statute  allows  it,  he  may  find  a  remedy  and 
means  of  selling  by  judicial  proceedings  to  enforce  the  lien." 
In  Gilchrist  v.  Galena,  H.  8.  &  8.  R.  R.  Co.,  58  Fed.  Rep.  70S, 
the  United  States  Circuit  Court  for  Montana  sustained  a  bill 
to  enforce  a  lien.  The  relief  was  in  part  based  upon  the  fact 
that  the  plaintiff  had  a  lien  and  had  a  right  to  have  it 
enforced,  but  had  no  plain,  speedy  and  adequate  remedy  at 
law.  Fox  V.  McGregor,  11  Barb.  41.  Jones  on  Liens,  Vol. 
2,  Sec.  1038,  states  the  contrary  rule — that  a  court  of  equity 
has  no  jurisdiction  to  enforce  a  common  law  lien  by  a  sale, 
merely  because  there  is  no  remedy  at  law,  or  because  the 
retaining  of  possession  under  a  passive  lien  involves  expense 
or  inconvenience.  That  author,  in  section  1041,  recognizes 
Illinois  as  an  exception,  and  as  a  State  in  which  a  court  of 
equity  has  jurisdiction  to  enforce  liens  upon  personal  prop- 
erty generally,  citing  Cairo  &  V.  R.  R.  Co.  v.  Fackhey,  78 
UL  116.  The  court  there  said :  ^'  Liens  are  enforceable  in 
equity  unless  the  law  has  provided  for  another  mode.  This 
is  true  of  vendors'  liens,  equitable  and  other  mortgages,  and 
all  statutory  liens,  so  far  as  they  now  occur  to  us,  except  in 
all  cases  where  the  lien  is  in  the  nature  of  a  pledge,  and  pos- 
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session  accompanies  the  lien.  If  defendant  in  error  had  a 
lien,  he  should  have  resorted  to  equity  for  its  enforcement.'* 
The  general  principle  and  the  reason  there  stated,  sustain 
the  present  suit,  while  the  exception  suggested  by  the  court 
seems  against  it. 

But  if  a^  mere  desire  on  the  part  of  the  complainant  to 
collect  his  debt  would  not  give  jurisdiction  to  a  court  of 
equity  tcr  order  the  property  held  under  the  lien  sold  to  pay 
it,  there  seem  here  to  be  other  sufficient  reasons  for  applying 
to  equity.  The  Schulenburg  Company  claimed  to  have  sold 
to  the  Knapp  Company,  and  the  latter  claimed  to  have 
bought.  Almost  immediately  after  the  alleged  sale  the 
Schulenburg  Company  made  an  assignment  for  the  benefit 
of  creditors.  The  pleadings  show  the  assignees  do  not  admit 
the  sale  from  the  Schulenburg  Company  to  the  Knapp  Com- 
pany, but  deny  it  in  general  terms.  McCaffrey  had  no  other 
effective  way  of  determining  with  whom  he  might  safely 
deal.  Both  the  Schulenburg  Company  and  the  Knapp  Com- 
pany have  always  denied  that  McCaffrey  had  a  lien,  and 
that  he  ever  had  possession  after  the  raft  was  laid  up  in  Bos- 
ton Bay.  Both  said  defendants  claim  that  the  raft  was  by 
McCaffrey  delivered  to  the  Schulenburg  Company  when  it 
was  put  into  that  harbor;  that  the  Schulenburg  Company 
thereafter  remained  in  possession  of  the  raft  till  it  was  sold  to 
the  Knapp  Company,  and  that  it  then  put  the  Knapp  Com- 
pany in  possession,  and  that  the  latter  thereafter  remained  in 
possession.  The  Knapp  Company  declared  in  its  answer  its 
right  and  purpose  to  remove  the  raft,  and  it  declared  the 
same  thing  to  McCaffrey  before  the  bill  was  filed.  The  bill 
stated  that  the  raft  was  so  near  the  channel  that  when  the 
annual  June  rise  in  the  Mississippi  should  take  place  it  would 
be  likely  to  break  up  and  destroy  the  raft  unless  moved  fur- 
ther inland,  and  that  his  right  to  move  it  was  in  dispute; 
and  the  answer  of  the  Knapj)  Company  makes  it  clear  he 
could  not  have  so  removed  it  without  resistance.  It  was  his 
duty  to  protect  this  property  while  in  his  possession.  It  was 
valuable,  and  he  would  be  responsible  for  any  injury  which 
could  be  traced  to  his  neglect.  He  needed  the  help  of  a 
court  of  equity  to  keep  him  undisturbed  in  the  control  and 
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care  of  the  property.  Such  assistance  could  be  afforded  him 
under  his  prayer  for  general  relief.  It  is  plain  from  the 
pleadings  that  a  large  force  of  men  was  necessary  to  enable 
McCaffrey  to  retain  the  possession  he  had,  and  which  he  was 
entitled  to  retain.  We  are  of  opinion  that  under  all  these 
circumstances  it  was  proper  for  him  to  resort  to  a  court  of 
equity  and  bring  all  parties  in  interest  before  the  court  to 
have  the  questions  of  his  possession  and  lien,  and  the  validity 
of  the  sale  to  the  Knapp  Company,  and  the  rights  of  the 
assignees,  determined  by  a  decree  binding  upon  them  all. 

It  is  said  the  Circuit  Court  of  Mercer  County  had  no  juris- 
diction because  this  was  a  maritime  lien,  and  exclusive 
jurisdiction  in  such  case  is,  by  act  of  Congress,  vested  in  the 
courts  of  the  United  States  sitting  in  admiralty.  Can  the 
Knapp  Company  now  raise  that  question  in  the  condition  of 
this  record !  On  April  2,  1895,  and  before  answer,  the 
Knapp  Company  filed  a  written  petition  in  this  case,  wherein 
it  asked  the  Circuit  Court  either  to  require  McCaffrey  to 
give  a  bond,  with  sureties  in  the  sum  of  $25,000,  conditioned 
to  pay  the  Knapp  Company  whatever  damage  it  might  suf- 
fer if  the  case  should  be  decided  against  McCaffrey,  or  else 
that,  upon  the  said  Knapp  Company  giving  a  bond  in  the 
sum  of  $6,000  to  pay  McCaffrey  any  lien  which  might  be 
established  in  his  favor,  '^  then  that  this  defendant  shall 
have  a  right  to  take  possession  of  said  raft  and  remove  the 
same  to  St.  Louis,  Missouri."  As  a  reason,  the  Knapp 
Company  added :  "  The  defendant  being  in  a  court  of  equity, 
and  believing  that  it  is  but  right  that  this  motion  should  be 
granted,  prays  the  court  to  grant  the  same."  Thereupon 
the  court  heard  said  petition,  and,  by  consent  of  the  parties, 
ordered  that  the  Knapp  Company  file  a  bond  in  the  penal 
sum  of  $6;000,  with  sureties,  conditioned  to  pay  "  McCaffrey 
all  sums  of  money  for  which  he  has  a  lien  upon  the  property 
described  herein,"  and  that  upon  the  filing  and  approval  of 
such  bond  McCaffrey  "  shall  surrender  the  propertj'  above 
descnbed  to  the  Knapp,  Stout  &  Co.  Company."  Bond  was 
so  given,  and  the  Knapp  Company  took  the  raft  away.  The 
order  provided  with  great  care  that  no  one  should  be  preju- 
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diced  by  the  order;  that  it  should  not  be  construed  to  be  a 
confession  of  anything^  by  ariybody,  nor  an  admission  that 
the  court  had  jurisdiction,  etc.  Nevertheless,  the  order  was 
much  to  the  detriment  of  McCaflfrey,  and  took  from  him 
important  rights.  It  is  very  earnestly  argued  here  by  the 
defendants  that  if  McCaffrey  had  any  lien  it  was  but  a  pas- 
sive lien  entitling  him  to  retain  possession  of  the  raft  till 
his  charges  were  paid,  but  for  which  he  had  no  other  rem- 
edy. But  if  so,  his  passive  lien  was  destroyed  under  this 
order.  He  no  longer  had  possession.  The  raft  was  gone. 
It  is  a  fair  presumption  that  when  the  Knapp  Company  got 
the  raft  to  St.  Louis  the  lumber  was  distributed  in  its  yards, 
and  no  longer  traceable,  and  that  it  was  impossible  for  the 
complainant  to  repossess  himself  of  the  raft.  It  is  also 
strongly  urged  here  by  defendants  that  if  any  tribunal  can 
enforce  McCaffrey's  lien  it  can  only  be  done  by  a  suit  in  rem 
in  admiralty.  But  the  res^  the  thing,  is  gone;  is  dispersed; 
and  McCaffrey's  remedy  in  admiralty,  if  he  ever  had  one, 
has  been  taken  awav  from  him  under  this  order.  True,  Me- 
Caffrey  consented  to  the  order,  but  he  was  claiming  a  court 
of  equity  had  jurisdiction,  and  it  was  in  harmony  with  his 
position  that  the  court  should  assume  todisp6se  of  the  raft. 
The  filing  of  the  bill  had  not  put  the  court  in  possession  of 
the  raft.  It  was  the  defendant,  the  Knapp  Company,  that 
appealed  to  the  court  to  permit  it  to  give  a  bond  and  take 
the  raft  away,  and  it  expressly  based  its  petition  upon  the 
ground  that  it  was  in  a  court  of  equity,  and  that  it  was 
equitable  that  the  court  should  accept  a  bond  and  order  Mc- 
Caffrey to  surrender  the  raft  to  it.  The  Knapp  Company 
asked  and  obtained  this  relief  from  a  court  of  equity  and 
practically  destroyed  McCaffrey's  security  unless  his  rights 
can  be  enforced  in  this  cause.  It  is  also  true  thatin  its  mo- 
tion the  Knapp  Company  denied  the  jurisdiction  of  the  court, 
and  the  court  in  its  order  provided  that  the  order  should  not 
be  construed  as  an  admission  of  jurisdiction,  but  this  only 
puts  the  Knapp  Company  in  the  position  of  denying  the 
court's  jurisdiction  in  one  breath,  and  in  the  next  breath 
asking  the  court  to  take  jurisdiction  and  give  equitable  relief 


Skcoxd  District — May  Term,  1897.  97 

McCaffrey  v.  Knapp,  Stout  &  Co.  Company. 

in  a  material  matter.  Havinor  asked  and  obtained  the  exer- 
cise  of  jarisdiction,  its  denial  of  jurisdiction  at  the  same  time 
was  idle.  We  think  the  Knapp  Company  should  be  estopped 
by  that  action  from  questioning  the  jurisdiction  of  the  Cir- 
cuit Court  of  Mercer  County.  As  the  proof  shows  a  valid' 
sale  by  the  Schulenburg  Company  to  the  Knapp  Company 
before  the  assignment,  the  Schulenburg  Company  and  its 
assignees  have  no  further  interest  in  the  raft,  and  as  the 
Knapp  Company  is  estopped  from  questioning  the  jurisdic- 
tion of  the  court  below,  that  tribunal  should  have  given 
McCaif rev  a  decree. 

Does  he  who,  in  the  performance  of  a  contract,  renders 
services  in  towing  a  floating  raft  of  lumber  on  a  navigable 
river,  have  a  maritime  lien  thereon  for  such  services  ?  Is 
such  a  raft  a  proper  subject  of  admiralty  jurisdiction  ? 
Upon  these  questions  the  authorities  are  in  conflict.  The 
following  tend  to  support  the  contention  that  such  a  raft  is 
not  within  the  jurisdiction  of  admiralty:  Tome  v.  Four 
Cribs  of  Lumber,  Taney's  Decisions,  633;  Jones  v.  Coal 
Barges  (Qrier,  J.),  3  Wall.  Jr.  63;  The  W.  H.  Clark,  5  Biss. 
296,  308;  A  Raft  of  Cypress  Logs,  1  Flippin,  643;  Raft  of 
Timber,  2  Robinson's  Admiralty,  261;  Henry  on  Admiralty 
Jurisdiction,  Sec.  62.  See  also  Qastrel  v.  Cypress  Raft,  2 
Woods,  213;  The  Hendrick  Hudson,  3  Benedict,  419.  The 
contrary  doctrine,  that  a  raft  of  lumber  may  in  a  proper  case 
come  within  the  jurisdiction  of  courts  of  admiralty,  is  sup- 
ported by  the  following :  United  States  v.  One  Raft  of 
Timber,  13  Fed.  Rep.  796;  Muntz  v.  A  Raft  of  Timber,  15 
Fed.  Rep.  667;  Carrier  v.  The  F.  &  P.  M.  No.  2, 33  Fed.  Rep. 
511;  Seabrook  v.  Raft  of  Ties,  40  Fed.  Rep.  696;  Salvor 
Wrecking  Co.  v.  Sectional  Dock  Co.,  3  Cent.  Law  Jour. 
640;  Raft  of  Spars,  1  Abb.  Adm.  485;  Fifty  Thousand  Feet  of 
Lumber,  2  Low.  64.  See  also  Nicholson  v.  Chapman,  2  H. 
Black.  254,  and  an  oiiter  dictum  in  The  Rock  Island  Bridge, 
6  Wall.  213.  Perhaps  the  sounder  argument  supports  the 
position  that  such  a  raft  on  a  navigable  river  is  a  proper 
subject  of  admiralty  jurisdiction,  but  where  the  question  is 
left  in  so  much  doubt  by  the  conflicting  decisions  of  the 
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various  courts  of  admiralty,  and  the  opposite  view  is  sup- 
ported by  so  strong  authority  as  Chief  Justice  Taney  and 
Justice  Grier  of  the  United  States  Supreme  Court,  the  State 
courts  should  hesitate  to  renounce  jurisdiction  in  a  case  like 
this,  where  no  proceeding  affecting  the  rights  of  the  parties 
has  ever  been  instituted  in  any  court  of  admiralty. 

The  jurisdiction  of  the  courts  of  the  United  States  to 
administer  relief  by  proceedings  m  rem  in  admiralty  is 
unquestionably  exclusive.  Such  proceeding,  however,  is 
against  the  property  only.  '^  The  distinguishing  and  char- 
acteristic feature  of  such  suit  is  that  the  vessel  or  thing  pro— 
ceeded  against  is  itself  seized  and  impleaded  as  the  defend- 
ant, and  is  judged  and  sentenced  accordingly.  It  is  this 
dominion  of  a  suit  in  admiralty  over  the  vessel  or  thing 
itself  which  gives  to  the  title  maide  under  its  decree  validity 
against  all  the  world.''  The  Moses  Taylor,  4  Wall.  411.  No 
person  is  a  defendant  in  such  a  suit.  Parties  who  have  real 
or  possible  interests  determine  for  themselves  whether  they 
will  appear  and  protect  their  interests.  When  a  sale  is  made 
in  such  a  proceeding  it  is  good  against  the  whole  world.  No 
such  remedy  was  sought  here.  This  was  a  suit  against 
persons.  No  one  would  be  bound  by  a  decree  herein  except 
those  made  parties.  A  sale,  though  purporting  to  be  of  the 
property,  would  really  be  only  a  sale  of  the  interests  of  the 
defendants  therein.  A  personal  decree  for  the  deficiency, 
if  any,  might  follow.  The  equitable  circumstances  before 
mentioned,  growing  out  of  the  sale  and  assignment,  the 
denial  of  possession,  the  intention  to  seize  the  property,  the 
duty  of  McCaffrey  to  protect  it  from  a  rise  of  the  river  and 
the  obstacles  to  so  doing  put  in  his  way  by  the  Enapp  Com- 
pany, all  furnish  ground  for  equitable  cognizance.  We  can 
not  hold  that  because  a  proceeding  against  the  raft  in  admi- 
ralty might  afford  some  relief,  therefore  a  court  of  equity 
must  keep  its  hands  off  if  equitable  circumstances  exist 
which  justify  its  granting  relief  on  well  established  equi- 
table principles  against  persons  made  defendants.  Moreover 
if  the  case  had  any  likeness  to  a  suit  in  rem  in  admiralty 
when  it  was  started,  it  lost  that  distinctive  character  when 
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the  Enapp  Company,  at  its  own  request,  took  the  raft  and 
left  a  personal  bond  in  its  place.  Thereafter  the  suit  was 
wholly  in  pernonam.  Johnson  v.  Chicago  &  Pacific  Ele- 
vator Co.,  119  IT.  S.  388;  Gindele  v.  Corrigan,  28  111.  App. 
476;  129  IlL  582.  Though  the  cases  cited  were  at  law,  yet 
they  are  in  point  as  to  the  effect  of  giving  bond  and  taking 
away  the  property.  By  the  action  of  the  Enapp  Company 
the  raft  was  withdrawn  from  the  8uit,andia  suit  relative  to 
liability  upon  a  personal  obligation  wa& substituted  therefor. 
The  suit,  as  so  changed  by  the  act  of  the  Enapp  Company, 
was  not  within  the  jurisdiction  of  a  court  of  admiralty. 

For  the  reasons  stated  the  decree  of  the  court  below  will 
be  reversed  and  the  cause  remanded  to  that  court  with 
directions  to  enter  a  decree  in  conformity  with  the  views 
herein  expressed  in  favorof  McCaffrey  in  the  sum  of  $3,643.17, 
\vith  interest  thereon  from  November  13, 1894,  at  five  per 
cent  per  annum. 

Keversed  and  remanded  with  directions. 
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City  of  East  Dabnqne  v.  Bahamali  E.  Barhyte. 

1.  PLBJLniNO— CZeriooZ  BSrron  to  he  Pointed  Out  by  Special  Demur' 
rer, — A  mere  clerical  error  in  a  pleading  which  can  mislead  no  one  must 
be  pointed  out  by  Bpecial  demurrer,  or  the  error  wiU  be  waived,  and  the 
evident  intent  of  the  pleading  wiU  prevail. 

2.  &AXK-— Defective  Declaration  After  Verdict,— A  declaration  which 
states  a  cause  of  action  defectively  is  good  after  verdict, 

8.  Cro8S-£zaminatiom— 51l5jec^3fa{ter  o/.— The  cross-examination 
of  a  witness  must  be  strictly  confined  to  the  subject-matter  of  his  direct 
examination,  especially  where  the  witness  is  interested  in  the  event  of 
the  suit  with  the  party  cross-examining  him. 

4.  NoncB— 0/  Defective  Sidewalks,— -Tha  act  of  sending  a  man  by 
the  dty  authorities  to  repair  a  sidewalk  is  evidence  that  the  city  had 
notice  of  its  bad  condition. 

5.  TvLkXjnc&^Pleadi'nge  and  Proofs,— Vfhea  the  declaration  alleges 
that  the  defendant  is  a  corporation  organised  under  the  laws  of  the 
State  of  Illinois,  and  the  pleas  do  not  traverse  it,  it  is  not  improper, 
although  unnecessary,  to  prove  the  allegation. 

Q,    Same— J/wtructians  Upon  Theories  Must  Be  Asked  foVf  etc.— A 
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party  can  not  ask  his  opponent  to  embody  his  own  theories  in  instruc- 
tions off  ered  in  sach  (^ponenfs  behalf;  he  most  prepare  and  submit 
instructions  for  himself. 

7.  Same —  fVhat  Papers  the  Jury  May  Take. — ^The  juiy  may,  upon 
retiring  from  the  bar,  take  to  the  jury  room  all  pleadings  in  the  case 
upon  which  issue  has  been  joined. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Circuit  Court  of  Jo  Daviess  County;  the  Hon.  Joss  C.  Garver,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Alfirmed. 
Opinion  filed  December  17,  1897. 

D.  &  T.  J.  Sheean  and  J.  M.  Sheean,  attorneys  for 
appellant. 

William  SpEysLBT  and  Dufft  &  Maouibb,  attorneys  for 
appellee. 

Mb.  Justice  Dibbll  deutebed  the  opinion  of  the  Court. 

Appellee  was  passing  over  a  sidewalk  upon  one  of  the 
streets  of  appellant,  wlien  a  plank  in  said  walk  broke 
beneath  her  and  she  fell.  She  claims  she  was  thereby  seri- 
ously and  permanently  injured,  and  she  brought  this  action 
against  the  city  to  recover  damages  therefor,  and  upon  trial 
had  verdict  and  judgment  for  $2,000,  from  which  the  city 
appeals. 

It  is  urged  that  as  the  first  count  of  the  declaration 
charges  that "  defendant  was  thrown  violently  to  the  ground 
and  thereby  injured  her  spine,  bruising  her  limbs,  rendering 
her  for  the  time  being  insensible,"  etc.,  therefore  plaintiff 
can  not  recover  under  that  count.  This  was  obviously  a 
mere  clerical  mistake  and  could  not  have  misled  any  one. 
It  should  have  been  pointed  out  by  special  demurrer,  and 
then  would  have  been  corrected.  Where  that  which  should 
have  been  written,  as  well  as  the  mistake,  appears  from  the 
context,  so  that  it  may  be  helped  out  by  construction  with- 
out extrinsic  evidence,  the  true  intent  will  prevail.  Hibbard 
V.  McKindley,  28  111.  240;  Nichols  v.  Mercer,  4A  IlL  250; 
McKenzie  v.  Remington,  79  111.  388;  Schill  v.  Reisdorf,  88 
IlL  411;  Block  v.  Blum,  33  111.  App.  643;  Theile  v.  Chicago 
Brick  Co.,  60  111.  App.  559. 
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The  declaration  counts  upon  the  original  faulty  construc- 
tion of  said  walk,  and  also  upon  the  failure  to  keep  it  in 
repair.  It  nowhere  avers  the  city  had  notice  the  walk  was 
out  of  repair,  nor  that  it  had  been  out  of  repair  so  long  a 
time  that  the  city,  by  the  exercise  of  due  care,  could  have 
known  that  fact;  but  it  does  aver  in  the  first  count  that 
the  city  '^negligently  refused  to  keep  said  sidewalk  in  a 
reasonably  safe  condition;"'  in  the  second  count  that  it 
"  neglected  to  keep  the  same  in  reiisonably  good  repair," 
and '^  suffered  the  same  to  become  in  an  unsafe  and  bad 
condition; "  and  in  the  third  count  that  it  ''  wrongfully  and 
negligently  ♦  *  *  suffered  the  same  to  be  and  remain 
in  a  bad  and  unsafe  condition."  This  form  of  pleading 
seems  to  have  the  sanction  of  Puterbaugh's  Pleading  and 
Practice  (7th  Ed.),  649,  City  of  Joliet  v.  McCraney,  49  111. 
App.  381,  and  City  of  Nokomis  v.  Salter,  61  111.  App.  150, 
on  the  theory  that  the  words  used  imply  notice,  actual  or 
constructive.  We  are  not  satisfied  that  the  settled  rules  of 
pleading  will  permit  the  necessary  averment  of  notice  to  the 
city  to  be  thus  omitted  or  stated  argumentatively;  but  in 
this  case  not  only  did  the  defendant  fail  to  question  the 
declaration  by  demurrer,  but  also  both  parties  by  their 
instructions  assumed  notice,  actual  or  constructive,  must  be 
proved  under  this  declaration;  and  appellant  is  bound  by  the 
construction  it  thus  placed  upon  the  language  quoted  from 
the  several  counts.  Moreover,  we  think  the  declaration 
good  after  verdict.  1  Chitty's  PL  673;  Cribben  v.  Cal- 
iaghan,  156  111.  549;  Gerke  v.  Fancher,  158  111.  375;  Baltimore 
&  O.  S.  W.  Ey.  Co.  V.  Then,  159  IlL  535.  In  Western  Stone 
Company  v.  Whalen,  151  111.  472,  it  is  said  that  though  a 
necessary  allegation  of  knowledge  by  the  defendant  be 
omitted  from  the  declaration,  yet  it  is  good  after  verdict. 

The  street  commissioner  was  called  as  a  witness  for  plaint- 
iff,  and  defendant  on  cross-examination  asked  him  how  often 
since  the  walk  was  built  he  had  inspected  it.  It  is  urged  the 
court  erred  in  sustaining  an  objection  to  this  question.  The 
direct  examination  of  the  witness  had  been  confined  to 
the  date  and  manner  of  the  construction  of  the  walk,  and 
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this  question  did  not  relate  to  those  subjects.  It  was 
specially  proper  that  the  rule  confining  the  cross-examina- 
tion to  the  subject-matter  of  the  direct,  should  be  strictly 
applied  where  the  witness  was  an  officer  of  the  party  cross- 
examining.  Defendant  afterward  called  said  witness  in  its 
own  behalf  and  examined  him  as  to  his  inspection  of  the 
walk,  and  therefore  was  not  injured  by  the  course  pursued. 

It  is  said  the  court  erred  in  permitting  plaintiff  to  put  in 
evidence  the  charter  of  the  city  of  Dunleith,  the  former 
name  of  defendant.  The  only  objection  was  "  as  not  being 
a  proper  way  of  proving  a  private  statute,  not  under  the 
seal  of  the  secretary  of  state."  The  abstract  does  not  set 
out  the  certificate  referred  to.  It  does  state  the  offered 
evidence  was  '^  passed  by  the  general  assembly  and  approved 
February  16, 1865,  published  in  book  form,  certified  by  the 
secretary  of  state  at  that  time."  And  it  describes  it  as 
^^  certificate  of  secretary  of  state,  printed,  and  also  printed 
name  of  Sharon  Tvndale,  as  secretary  of  state,  and  printed 
word  *  seal,'  under  date  of  February  23, 1865."  The  abstract 
certainly  does  not  show  the  objection  was  well  taken.  As 
the  matter  objected  to  is  not  set  out  in  the  abstract,  we  can 
not  know  therefrom  that  it  was  not  brought  within  section 
10  of  our  statute  upon  evidence.  The  declaration  averred 
defendant  was  a  corporation  organized  under  the  laws  of 
the  State  of  Illinois,  and  it  was  not  improper  to  prove  that 
allegation  though  not  necessary  under  the  pleadings.  The 
charter  was  special,  and  showed  what  control  defendant 
had  over  its  sidewalks,  and  the  powers  and  duties  of  its 
officers  in  respect  thereto. 

The  court,  over  the  objection  of  defendant,  allowed  the 
jury  to  take  the  declaration  with  them  when  they  retired 
to  consider  of  their  verdict.  We  conceive  it  to  be  the  estab- 
lished practice  in  this  State  to  permit  the  jury  to  take  to 
the  jury  room  all  the  pleadings  in  the  case  upon  which  issue 
has  been  joined.    2  Thompson  on  Trials,  Sec.  2583. 

The  first  instruction  given  at  the  request  of  plaintiff  told 
the  jury  ^'  that  the  date  of  the  injury  to  the  plaintiff,  as  set 
forth  in  the  declaration,  is  not  material."    The  first  count 
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stated  the  date  of  the  injary  at  May  29th,  and  the  second 
and  third  counts  at  May  30,  181^6.  The  instruction  is 
understood  to  mean  that  it  was  not  necessary  plaintiff 
should  prove  the  precise  date  laid  in  the  declaration  in 
order  to  recover.  The  correctness  of  the  instruction  as  a 
general  proposition  is  not  disputed;  but  it  is  urged  that 
under  the  facts  in  this  case  it  was  calculated  to  mislead  the 
jury.  Plaintiff  and  Mary  Groff,  w^ho  were  together  at  the 
time  of  the  accident,  each  testified  it  occurred  in  the  fore- 
noon of  May  29th.  A  witness  for  the  defense,  who  repaired 
said  walk  by  the  direction  of  the  street  commissioner,  testi- 
fied he  repaired  it  on  May  29th,  beginning  in  the  morning 
at  the  west  end  of  the  walk,  and  reaching  the  east  end, 
where  this  accident  occurred,  in  the  latter  part  of  the  day. 
The  exercises  of  Decoration  Day  in  the  cemetery,  which  is 
at  the  east  end  of  the  sidewalk,  took  place  that  year  on 
Sunday,  May  31st,  instead  of  May  30th,  as  usual,  and  coun- 
sel for  appellant  argue  and  infer  that  plaintiff  and  Mary 
Groff  fixed  the  date  as  the  29th,  because  that  would  be  the 
day  before  that  on  which  decoration  exercises'  are  usually 
held;  that  they  really  meant  the  day  before  said  exercises 
were  in  fact  held,  which  would  make  the  accident  on  Mav 
80th;  and  if  so,  the  city  having  repaired  the  walk  the  day 
before,  would  not  be  liable.  Therefore,  appellant  argues 
the  instruction  would  be  understood  by  the  jury  to  mean 
that  it  was  not  material  whether  the  accident  occurred  on 
May  29th  or  30th«  while  appellant  claims  that  was  very 
materiaL  Even  if  the  testimony  was  given  with  the  mean- 
ing suggested,  it  would  not  be  error  to  tell  the  jury  plaintiff 
was  not  bound  to  prove  the  date  laid  in  the  declaration.  If 
the  defendant  wished  the  jury  advised  as  to  the  effect  of 
repairs  immediately  preceding  the  accident,  if  proved,  it 
should  have  presented  an  instruction  on  that  subject.  This 
instruction  could  not  have  been  understood  by  the  jury  to 
mean  it  was  immaterial  whether  defendant  repaired  the 
walk  just  before  the  accident.  But  plaintiff  and  Miss  Groff 
testified  the  injury  was  on  Friday,  May  29th,  and  that  the 
Decoration  Day  exercises  were  on  the  Sunday  following. 
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They  did  not  say  the  injury  was  the  day  before  those  exer- 
cises, bat  the  second  day  before.  On  the  other  hand, 
defendant's  witness,  who  made  the  repairs,  said  he  testified 
it  was  on  the  29ih,  because  it  was  the  day  before  Decora- 
tion Day.  It  may  be  he  meant  the  day  before  the  decoration 
exercises,  and  if  so,  he  repaired  it  on  the  30th.  Sut  if  he 
repaired  it  on  the  29th,  he  repaired  the  part  where  the 
plaintiff  fell  in  the  afternoon,  and  she  was  hurt  in  the  fore- 
noon. His  testimony  shows  the  sidewalk  was  in  bad  condi- 
tion,  and  that  many  boards  in  the  immediate  vicinity  where 
plaintiff  was  hurt  required  to  be  removed;  and  the  fact  he 
was  sent  to  repair  it,  shows  the  city  had  notice  of  its  defect- 
ive condition. 

The  sixth  instruction  told  the  jury,  a  person  traveling 
along  a  sidewalk  of  a  city  and  using  ordinary  care  has  a 
right  to  presume,  and  act  on  the  presumption,  that  the  walk 
is  reasonably  safe  for  ordinary  travel.  It  is  claimed  this 
ignored  plaintiflTs  knowledge  of  the  walk.  But  there  is  no 
evidence  she  had  any  knowledge  of  the  dangerous  condition 
of  the  walk.  It  is  true  Mary  Groflf  answered  "  yes  "  to  cross- 
questions,  which  made  her  say  that  before  they  went  upon 
the  walk  she  noticed  it  was  a  poor  walk;  that  it  was  plain 
to  any  one  walking  over  it  that  it  was  a  dangerous  walk; 
that  its  poor  appearance  was  plain  and  palpable  and  might 
be  seen  by  any  one.  If  plaintiff  had  not  testified  on  the 
subject,  perhaps  the  inference  might  have  been  drawn  that 
she  also  noticed  the  walk  was  dangerous.  But  plaintiff  tes- 
tified that  she  noticed  nothing  which  indicated  rotten  boards, 
or  that  the  board  was  decayed  or  liable  to  break  until  it  did 
break,  when  she  stepped  upon  it,  and  then  she  found  it  was 
a  spongy  board — decayed  wood.  There  being  no  proof  she 
had  knowledge  of  the  dangerous  condition  of  the  walk,  it 
was  not  necessary  plaintiff's  instructions  should  be  modified 
in  that  respect.  Defendant  could  have  offered  an  instruc- 
tion on  the  effect  of  knowledge  by  the  plaintiff  if  it  had 
desired.  It  could  not  ask  plaintiff  to  embody  its  theories  in 
the  instructions  offered  in  her  behalf. 

The  seventh  instruction  is  awkward  and  involved,  and 
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some  parts  of  it  taken  alone  would  be  open  to  the  construc- 
tion that  if  the  sidewalk  had  been  built  of  old  boards  seven 
or  eight  years  before  the  accident,  then  it  was  out  of  repair 
and  dangerous;  but  when  the  entire  instruction  is  read  care- 
fully, we  think  that  is  not  its  meaning.  Other  instructions 
given  at  the  request  of  defendunt  stated  the  law  clearly  and 
correctly,  and  we  do  not  think  the  jury  was  misled. 

We  have  carefully  considered  the  evidence,  and  can  not 
say  the  jury  erred  in  the  verdict  rendered.  Finding  no  sub- 
stantial and  reversible  error  in  the  record,  the  judgment  of 
the  court  below  will  be  affirmed. 


Charles  J.  Off  v.  J.  B.  Inderrieden  Company. 

1.  Svrm.RKESTS— Effect  of  Accepting  Remittances  by  Letter,  —A  com- 
pany had  in  its  employ  an  agent  engaged  in  seUing  goods  upon  commis- 
sion, between  whom  and  the  company  a  difference  of  opinion  existed 
as  to  the  amount  of  commissions  due  for  sales  during  a  past  stated 
period.  The  company  made  out  a  statement  of  the  account,  as  it  claimed 
it  to  be,  and  inclosed  it  in  a  letter  with  a  remittance  of  the  amount  due 
the  agent  as  shown  by  the  statement,  stating  it  to  be  in  full  for  commis- 
sions due  the  agent  and  which  he  retained.  It  was  held^  that  his  reten- 
tion of  the  remittance  constituted  an  acceptance  of  it.  and  that  he  could 
not  assert  any  further  demand  against  the  company  for  commissions 
during  the  period  covered  by  the  statement. 

2.  Construction  of  Contracts— DeiermmiJig  the  Intention  of  the 
Parties. — In  determining  the  intention  of  the  parties  to  a  contract,  the 
manner  in  which  they  have  previously  acted  under  like  contracts,  is  evi- 
dence worthy  of  consideration. 

3.  Same— CiMtofft  and  General  Usage, — In  construing  a  contract  for 
the  sale  of  canned  goods  on  commission,  evidence  tending  to  show  a 
general  custom  prevailing  in  the  business  of  selling  such  goods  for 
future  delivery,  is  competent  for  the  purpose  of  determining  the  rights 
and  obligations  of  the  parties  in  respect  to  matters  about  which  the 
contract  is  silent. 

4.  Same — Usage,  When  Admitted, — Usage  is  admitted  in  cases 
where  the  construction  of  a  contract  is  involved,  as  a  matter  of  necessity, 
in  order  to  inform  the  court  of  the  meaning  of  the  parties, 

5.  Custom  and  Usage— Par iicw/ar  Instances^  When  Competent — 
Proof  of  particular  instances  is  not  competent  to  show  the  existence  of 
a  custom,  but  may  be  competent  as  tending  to  show  a  party's  knowl- 
edge of  the  custom. 


7%     »• 


106  Appellate  Couets  op  Illinois. 

Vol.  74]  Off  v.  J.  B.  Inderrieden  Co. 

6.  AQttsrrs—Wlien  Not  Entitled  to  Commissions— Canceled  Orders, 
— An  agent  selling  goods  on  commission  will  not  be  ei^titled  to  his  com- 
mission upon  orders  taken  by  him,  but  canceled  at  his  request. 

7.  Same — Assignment  of  Orders, — An  agent  who  has  taken  an  order 
for  the  sale  and  delivery  of  goods  can  not  afterward  take  an  assign- 
ment of  the  order  from  the  purchaser  to  himself,  and  thus  become  a 
purchaser  from  his  principal,  nor  can  he  consent  to  an  assignment  of 
the  order  to  a  third  person  so  as  to  bind  his  principal. 

8.  Same— No  Contract  or  Custom  Limiting  the  Commissions, — Where 
there  is  no  contract  or  custom  limiting  the  commissions  of  a  broker,  to 
transactions  actually  completed  between  the  seller  and  the  purcliaser 
by  delivery  of  the  thing  sold,  if  the  broker  procures  a  purchaser  whom 
the  seller  accepts,  and  a  binding  contract  is  entered  into  between 
them,  the  commission  is  earned*  though  the  contract  be  not  afterward 
performed,  if  the  non-performance  is  without  the  broker*s  fault 

9.  &AME—Buyer  Able  and  Willing —Signatures — Burden  of  Proof  . — 
In  a  suit  by  broker  against  seller  for  commissions  on  a  sale,  if  the  seller 
entered  into  a  written  contract  with  the  buyer,  the  broker  need  not 
prove  the  buyer  was  able  to  pay,  or  that  the  contract  bears  his  genuine 
signature.  The  burden  on  that  subject  is  on  the  seller  if  he  denies  the 
genuineness  of  tlie  signature  or  ability  of  the  buyer. 

Assumpsit,  for  commissions.  Appeal  from  the  Circuit  Court  of  Peo- 
ria County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion 
filed  December  17,  1897. 

Arthur  Keithley,  attorney  for  appellant. 

Where,  from  the  nature  of  the  covenant,  it  is  apparent  the 
parties  contracted  on  the  basis  of  the  continued  existence 
of  a  given  person  or  thing,  a  condition  is  implied  that  if 
the  performance  became  impossible  from  the  perishing  of 
the  person  or  thing,  that  shall  excuse  such  performance. 
Walker  v.  Tucker,  70  111.  543;  Rice  &  Co.  r.  Weber,  48  111. 
App.  573;  Taylor  v.  Caldwell,  3  Best  and  S.  826;  Eugg  v. 
Minett,  11  East,  210;  Lord  v. Wheeler,  1  Gray,  282;  Thomp- 
son V.  Gould,  20  Pick.  134;  The  Tornado,  108  U.  S.  342; 
Laning  v.  Rintles,  2  S.  E.  Rep.  (N.  Car.)  252;  Dexter  v. 
Norton,  47  K  T.  62;  Shear  v.  Wright,  60  Mich.  159;  Spald- 
ing  V.  Rosa,  71  N.  Y.  40;  Caden  v.  Farwell,  98  Mass.  137; 
Stewart  v.  Loring,  5  Allen,  306;  Wells  v.  Calnan,  107  Mass. 
514;  Gould  v.  Murch,  70  Me.  288;  Wolf  v.  Howes,  24  Barb. 
176;  2d  Benj.  on  Sales,  Sec.  861-865,  6th  Am.  Ed.;  2  Par- 
sons on  Contracts,  8th  Ed.,  note  1,  on  page  787,  bottom 
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paging;  3  Am.  &  Eng.  Ency.  of  Law,  901;  3  Addison  on 
Contracts,  8th  Ed.  800;  Chitty  on  Contracts,  11th  Ed.,  1076. 

Bailet  &  Sedgwick  and  Peckham  &  Bbown,  attorneys 
for  appellee. 

A  usage  must  be  proven  as  a  fact.  It  is  not  merely  the 
general  opinion  of  persons  as  to  their  rights  and  liabilities 
under  certain  circumstances.  It  is  a  mode  of  conducting 
business,  a  course  of  dealing,  a  method  of  dealing  with  cer- 
tain facts,  and  not  a  conclusion  as  to  the  rules  of  law  per- 
taining to  these  facts.    27  Am.  &  Ency.  Law,  736. 

The  rule  from  the  earliest  times  to  the  present  is,  when  a 
party,  by  his  own  contract,  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might  have  pro- 
vided against  it  by  his  contract.  Bacon  v.  Cobb,  45  111.  47; 
Schwartz  v.  Saunders,  46  111.  21;  Leopold  v.  Salkey,  89  II1« 
420;  Bawson  v.  Clark,  70  111.  656;  Steele  v.  Buck,  61  111.  344. 

Mb.  Justice  Dibell  delivebed  the  opinion  of  the  Coubt. 

Appellee  is  a  broker  and  commission  merchant  doing 
business  in  Chicago.  Appellant  is  a  wholesale  grocer  doing 
business  at  Peoria  under  the  name  of  Chas.  J.  Off  &  Co.  In 
1893,  appellant  also  went  into  the  business  of  canning 
tomatoes  and  corn  at  Warrensburg,  Illinois,  under  the  name, 
Warrensburg  Canning  Company.  Appellee  sold  canned 
goods  for  him  in  the  years  1893  and  1894.  The  business 
was  conducted  in  this  manner :  Appellee  would  procure 
orders  from  intending  purchasers  on  a  form  hereinafter  set 
out,  and  send  them  to  appellant,  and  he  would  sign  accept- 
ances at  the  foot  of  the  orders.  Orders  for  large  quanti- 
ties of  canned  goods  were  taken  by  appellee  in  1894  and 
accepted  by  appellant.  The  season  of  1894  was  bad,  and 
appellant's  tomato  crop  was  largely  a  failure,  and  he  was 
unable  to  fill  the  most  of  the  orders  from  the  crop  grown 
on  his  own  land.  Appellee  brought  this  suit  against 
appellant  to  recover  commissions  upon  orders  so  taken  for 
1894  and  accepted  by  appellant.  At  the  trial  it  was  con- 
ceded plaintiff  could    not  recover  commissions  upon  the 
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orders  of  A.  S.  Musselman  &  Co.  and  A.  W.  Pierce  &  Co. 
Plaintiflf  had  verdict  and  judgment  for  $1,397,  being  the 
full  amount  of  commissions  claimed  by  it  upon  all  orders 
taken  and  accepted  for  1894,  except  the  two  above  named, 
thus  giving  plaintiff  commissions  upon  all  orders  which 
defendant  was  unable  to  fill  by  reason  of  the  failure  of  his 
crop.  Defendant  conceded  his  liability  for  all  orders  he 
filled,  but  denied  his  liability  for  commissions  upon  orders 
which  he  was  unable  to  fill,  and^  prosecutes  this  appeal  from 
said  judgment. 

The  first  question  is,  what  was  the  contract  between  the 
parties,  either  expressed,  or  to  be  implied  from  the  conduct 
and  dealings  of  the  parties.  Binder,  an  agent  of  the  plaint- 
iff, saw  defendant  in  February,  or  the  spring  of  1893. 
Defendant  told  Binder  he  intended  to  establish  a  canning 
factory  on  his  farm.  Binder  asked  leave  to  sell  his  goods. 
Defendant  answered  he  had  made  an  arrangement  with 
another  party  to  sell  in  Peoria.  Some  understanding  was 
reached  that  Binder's  principal  could  sell  appellant's  goods 
outside  of  Peoria  at  a  commission  of  two  and  one-half  per  cent. 
Binder  claims  the  commission  was  to  be  two  and  a  half  per 
cent  on  sales,  but  it  can  not  be  said  from  his  evidence  that 
any  conversation  took  place  between  himself  and  defend- 
ant in  which  that  was  expressly  stated.  He  says  defendant 
understood  it  perfectly  well,  but  he  would  not  state  any  con- 
versation of  defendant  to  that  effect  though  pressed  to  do 
so.  The  assistant  general  manager  of  plaintiff  testified 
that  shortly  before  the  trial  defendant  admitted  to  him 
plaintiff's  commissions  were  to  be  two  and  one-half  per  cent 
on  the  sales,  but  on  cross-examination  he  acknowledged 
that  in  siiid  conversation  defendant  continually  insisted 
that  he  owed  no  commissions  on  orders  he  did  not  fill. 
Defendant  testified  that  he  never  had  any  conversation 
with  Binder  in  which  he  agreed  to  pay  commissions  on 
orders  which  he  did  not  fill.  Our  conclusion  from  the  evi- 
dence is  that  there  w^as  no  discussion  or  determination 
between  the  parties  at  that  time  as  to  whether  plaintiff's 
commissions  should  be  computed  upon  all  orders  accepted, 
or  only  upon  orders  for  goods  actually  delivered. 
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The  dealings  of  1893  followed.  Plaintiff  took  for  defend- 
ant, and  defendant  accepted,  many  orders  for  that  year  which 
he  found  himself  unable  to  fill.  He  remitted  plaintiflTis  com- 
missions at  two  and  one-half  per  cent  on  all  orders  which 
he  filled,  and  nothing  on  orders  which  he  did  not  fill. 
Defendant's  remittance  for  1893  was  made  June  22,  1894, 
after  most  of  the  orders  for  1894  had  been  taken  and 
accepted,  and  after  plaintiff  had  sent  defendant  statements 
charging  him  commissions  on  all  orders  accepted  in  1893, 
whether  filled  or  not.  The  language  of  the  letter  as  to  the 
remittance  was,  "  We  herewith  hand  you  exchange  cover- 
ing commissions  for  last  year's  business.  In  justice  to  you 
we  ought  to  have  added  the  interest,  and  would  have  done 
so,  but  the  cannery  account  would  not  stand  many  luxuries 
of  that  kind."  We  think  the  language  used  shows  defend- 
ant intended  this  as  a  remittance  ih  full  for  commissions 
due  plaintiff  for  the  business  of  1893.  The  word  "cover- 
ing "  was  obviously  used  in  the  sense  expressed  in  the  fol- 
lowing definitions  of  "  cover  "  by  the  Century  Cyclopedia 
and  Dictionary,  volume  2 :  "  to  be  equal  to,  be  of  the  same 
extent  or  amount,  be  co-extensive  with,  be  equivalent;  as, 
the  receipts  do  not  cover  the  expenses."  "To  counterbal- 
ance; compensate  for;  as,  to  cover  one's  loss."  Plaintiff's 
retention  of  the  remittance  constituted  an  acceptance  of  it 
for  the  purpose  for  which  it  was  remitted,  namely,  as  "  cov- 
ering: commissions  for  last  vear's  business."  It  could  not 
retain  the  remittance  and  assert  anv  further  demand 
acrainst  defendant  for  commissions  for  the  business  of  1893. 
Ostrander  v.  Scott,  161  111.  339.  Defendant  acknowledged 
receipt  of  the  remittance,  adding, "  which  we  have  placed  to 
your  credit  on  account  of  commissions  for  last  season." 
They  never  had  any  further  correspondence  or  conversation 
concerning  commissions  for  1893,  so  far  as  appears.  That 
plaintiff  did  accept  the  remittance  as  payment  in  full  for 
1893  is  further  made  evident  from  the  testimony  of  Inder- 
rieden that  plaintiff  settled  with  defendant  for  1893  on  the 
orders  he  actually  filled,  and  from  the  fact  that  in  bringing 
this  suit  plaintiff  did  not  declare  for,  or  claim  anything  for 
commissions  earned  in  1893  remaining  unpaid.     If  it  had  a 
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valid  claim  for  unpaid  commissions  for  1893  it  woald  natu- 
rally have  included  such  claim  in  this  action.  The  fact 
then  is  that  the  business  of  1893  was  settled  without  serious 
difference  on  the  basis  of  commissions  only  on  orders  actu- 
ally filled  by  defendant.  In  determining  the  intention  of 
the  parties  to  a  contract,  the  manner  in  which  they  have 
acted  under  other  like  contracts,  is  evidence  worthy  of  con- 
sideration.   Jamieison  v.  Wallace,  167  111.  388. 

No  new,  other  or  different  arrangement  was  made  for 
the  business  of  1894.  Under  date  of  February  10, 1894, 
plaintiff  wrote  defendant,  ^'  Please  advise  us  if  we  may  offer 
your  tomatoes  and  com  on  this  market,  and  at  what  prices. 
Also  if  we  shall  give  our  men  in  the  country  prices  at 
which  to  sell  both  these  items."  An  affirmative  answer  was 
returned.  There  was  no  further  correspondence  at  that 
time  about  terms,  and  it  is  evident  the  business  for  1894 
was  taken  on  the  same  basis  as  the  business  of  1893.  Late 
in  the  season,  after  defendant's  crops  had  failed  and  many 
cancellations  of  orders  had  been  effected,  there  was  corre- 
spondence between  the  parties  in  which  plaintiff  asserted 
its  right  to  commissions  on  all  orders  it  had  taken,  and 
defendant  declared  his  liability  was  limited  to  commissions 
on  the  orders  he  had  filled;  but  these  claims  made  after  the 
business  had  been  substantially  completed,  and  in  which 
each  asserted  a  self-serving  view  of  the  contract,  do  not  aid 
in  determining  what  the  original  agreement  or  understand- 
ing was.  In  a  letter  from  defendant  to  plaintiff  under  date 
of  August  30,  1894,  after  noting  the  countermand  of  Mo- 
Donald,  Watt  &  Co.  hereinafter  mentioned,  and  after  stat- 
ing he  believed  his  tomato  crop  would  be  short,  defendant 
said :  ^^  It  is  possible  that  others  to  whom  you  have  sold 
tomatoes  would  like  to  countermand.  If  that  is  so,  do  not 
hesitate  to  permit  them  to  do  so.  As  far  as  your  commis- 
sions are  concerned  they  will  be  just  the  same,  as  it  is  cer- 
tain that  we  can  not  deliver  in  full,  and  I  would  rather  be 
able  to  deliver  in  full  to  whomsoever  we  ship  any  at  all^ 
than  to  cut  each  one  down  to  correspond  with  the  percent- 
age of  the  amount  packed.'^    The  last  sentence  refers  to  the 
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provision  of  the  contracts,  which  were  like  that  of  S.  E. 
Grossfeldt  following,  except  that  the  apace  after  the  word 
^  remarks '*  was  left  blank  in  some  orders  and  differently 
filled  in  others,  according  to  the  wishes  of  the  respective 
purchasers. 

^'  Bought  of  Warbensbubo  Cannixo  Co.,  Peoria,  Illinois. 
Through  J.  B.  Inderrieden  Co.,  agents.  1  car  8  ft  Warren- 
burg  tomatoes  @  85  c.  per  dozen.  500.  F.  O.  B.  cars  at 
Chicago,  Illinois.  Terms  sixty  (60)  days  acceptance  or 
cash  less  H  V^^  ^^^  ^'  P^^^  within  ten  days  from  date  of 
invoice.    Shipments  to  be  made  when  packed. 

Incase  of  a  partial  failure  of  the  crop,  we  consent  to  the 
cutting  down  of  this  order  pro  rata  with  all  orders  taken, 
of  twenty  per  cent,  without  liability  for  claim  for  damages, 
and  to  accept  a  cash  payment  of  fifteen  cents  per  case  for 
the  cutting  down  of  the  additional  twenty  per  cent.  In 
case  of  the  destruction  of  the  cannery  by  the  elements,  the 
packer  is  not  liable  for  damages  for  non-delivery. 

Bemarks : 

8.  E.  Gbossfeldt. 
J.  B.  LfTDERRiEBEir  Co.,  Agents. 

Per  R.  H. 
The  above  order  is  accepted  this  23d  day  of  February, 
1894.  Wabrbvsbubo  Cakking  Co. 

Per  C.  J.  Off. 
24  &  26  S.  Desplaines  St 

Note:  The  above  contract  to  be  signed  by  the  purchaser 
and  seller  in  triplicate  and  returned  to  the  agent  as  soon  as 
practicable,  when  copy  will  be  sent  to  the  purchaser  signed 
by  the  seller." 

It  is  argued  said  letter  of  August  80, 1894,  is  a  recog- 
nition by  defendant  of  his  liability  for  commissions  on  all 
orders  taken.  We  do  not  so  read  it.  On  June  22d,  onlv 
a  monih  and  eight  days  before,  he  had  remitted  plaintiff 
the  commissions  for  1898,  paying  only  on  the  orders  he 
had  filled,  and  this  had  been  accepted  without  a  word  of 
protest  or  objection  except  so  far  as  implied,  if  at  all,  in  the 
reply  above  stated.    The  first  express  statement  of  plaint- 
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iff  that  it  expected  commissions  on  orders  not  filled  (except 
its  statement  of  account  for  1893,  before  mentioned,  which 
it  waived  in  accepting  payment  only  on  orders  filled)  seems 
to  have  been  in  its  letter  of  October  2d,  and  defendant 
promptly  repudiated  the  suggestion  in  his  reply  of  October 
3d.  We  understand  the  letter  of  August  30th  to  mean,  "  As 
your  commissions  are  only  on  the  goods  delivered,  and  as  I 
can  not  wholly  till  the  orders,  your  commissions  will  be  the 
same  whether  I  ship  to  each  an  equal  percentage  of  the 
quantity  I  have  to  deliver  as  the  orders  provide,  or  get  part 
of  the  orders  canceled  and  fill  the  others,  and  1  prefer  the 
latter  course."  We  do  not  see  in  the  words  defendant 
used  any  concession  that  plaintiff  was  entitled  to  commis- 
sions on  orders  not  filled. 

The  conversation  between  defendant  and  Binder  having 
been  silent  as  to  the  basis  upon  which  commissions  were  to 
be  computed,  defendant  introduced  evidence  tending  to 
show  a  general  custom  prevailing  in  Illinois,  Iowa  and  else- 
where, in  the  business  of  selling  canned  goods  for  future 
delivery,  to  charge  and  pay  such  commissions  only  on  goods 
actually  delivered.  Such  evidence  is  competent  "  to  deter- 
mine the  rights  and  obligations  of  the  parties  in  respect  to 
matters  about  which  the  contract  is  silent."  "Usage  is 
admitted  in  such  cases  as  a  matter  of  necessity,  in  order  to 
inform  the  court  of  the  meaning  of  the  parties."  22  Am.  & 
Eng.  Ency.  of  Law,  810.  Such  general  customs  form  part 
of  contracts  in  reference  to  the  subject-matter  to  which  the 
custom  relates,  made  where  the  custom  prevails.  Doano 
V.  Dunham,  79  111.  131;  Samuels  v.  Oliver,  130  111.  73.  We 
can  not  concede  appellee's  position  that  before  defend- 
ant could  show  what,  by  general  usage  in  the  business,  was 
meant  by  an  agreement  to  pay  two  and  one-half  per  cent 
commissions,  he  must  plead  such  custom  specially.  The 
clear  preponderance  of  the  evidence  on  this  subject  was 
with  defendant,  and  as  the  verdict  was  not  in  accord- 
ance therewith  a  new  trial  should  have  been  awarded. 
There  having  been  proof  introduced  tending  to  show  such 
general  usage,  defendant  sought  to  show  that  plaintiff  was 
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governed  by  this  usage  in  settling  with  those  employed  to 
sell  its  goods  where  it  had  no  special  contract  with  them  on 
this  subject,  paying  them  commissions  not  on  orders  taken, 
but  only  on  orders  actually  filled.  The  court  refused  to 
admit  this  evidence.  Proof  of  these  particular  instances 
was  not  competent  to  show  the  existence  of  the  custom,  but 
we  think  it  was  competent  as  tending  to  show  plaintifTs 
knowledge  of  the  custom,  a  fact  defendant  had  a  right  to 
prove  without  relying  solely  on  the  presumption  that  plaint- 
iff knew  the  customs  prevailing  in  its  business. 

Plaintiff  claimed  and  recovered  commissions  upon  the 
order  of  S.  E.  Grossfeldt  hereinbefore  set  out.  Concerning 
this  order  underdate  of  October  1st,  plaintiff  wrote  defendant 
a  letter,  the  body  of  which  is  as  follows :  '*  On  February 
20th  of  this  year,  we  sold  to  S.  E.  Grossfeldt,  of  this  city, 
one  car,  500  cases,  of  future  tomatoes.  Mr.  Orossfeldt  is  a 
very  good  customer  of  ours.  He  called  this  morning  and  is 
desirous  of  canceling  his  order.  The  fact  of  the  matter  is, 
that  he  is  rather  pressed  at  present  and  does  not  feel  that 
he  can  take  these  500  cases.  Of  course  you  have  his  con- 
tract signed  for  same  and  can  hold  him  to  it  if  you  desire; 
still,  as  you  wrote  to  us  some  time  ago  that  you  were  anxious 
for  cancellations,  we  trust  that  you  will  write  us  canceling 
the  order  for  these  people,  and  by  doing  so  you  will  oblige." 
To  this  defendant  replied  on  October  2d,  stating  he  had 
canceled  the  order.  Plaintiff  acknowledged  the  cancellation 
in  a  letter  dated  October  3d,  in  these  words :  "  We  have 
your  favor  of  the  2d  inst.,  stating  that  you  had  canceled 
order  for  S.  E.  Grossfeldt,  which  is  satisfactory.  We  have 
notified  Mr.  Grossfeldt  to  forward  us  contract,  and  as  soon 
as  we  receive  same  will  forward  it  to  you."  Plaintiff  was 
not  entitled  to  commission  on  this  order  canceled 'at  its 
special  request  to  oblige  its  own  "  very  good  customer." 

McDonald,  Watt  &  Wilt  (called  in  the  correspondence 
McDonald,  Watt  &  Co.)  signed  an  order  for  1000  cases  of 
tomatoes,  which  defendant  accepted.  Under  date  of  August 
21, 189:11,  plaintiff  wrote  defendant  that  said  purchasers  had 
asked  plaintiff  to  have  these  tomatoes  taj^en  off  their  hands, 
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as  they  had  a  chance  to  buy  other  goods  for  less  money; 
that  plaintiff  had  written  them  agreeing  to  do  so,  and  would 
place  these  1000  cases  with  some  one  else,  to  which  letter 
plaintiff  added  in  postscript,  ^^Have  sold  these  1000  c. 
Instructions  later."  Defendant  replied  on  August  30th, 
"  Referring  to  your  letter  of  the  21st,  and  noting  counter- 
mand McDonald,  Watt  &  Co.,  of  Fort  Wayne,  Ind.,  of  1000 
cases  of  tomatoes,  would  sa}^  we  can  not  rebook  them  as  we 
will  no  doubt  be  short  of  tomatoes."  On  August .3 1st,  plaint- 
iff rejoined  as  follows :  "  Yours  of  the  30th  inst.,  to  hand. 
We  note  you  say  you  can  not  rebook  the  1000  cases  of 
tomatoes,  McDonald  &  Watts'  lot.  Now  this  order  was  not 
countermanded  by  these  people,  but  the  contract  indorsed 
over  to  us,  and  we  have  sold  them.  However,  if  we  can 
get  out  of  the  sale  we  will  do  so.  Think  we  can."  The 
assignment  referred  to  was  in  these  words:  "We  hereby 
transfer  above  contract  to  the  J.  B.  Inderrieden  Co.  Mc- 
Donald, Watt  &  Wilt."  The  order  in  question  was  not 
assignable.  Plaintiff  released  McDonald*  Wutt  &  Wilt 
from  the  contract.  Plaintiff  had  no  authority  to  consent 
for  defendant  that  said  contract  might  be  assigned  to  itself 
or  to  any  one  else.  Plaintiff  could  not  make  itself  a  pur* 
chaser.  It  was  acting  as  agent  for  defendant,  and  could 
not  sell  to  itself  unless  defendant  consented.  If  it  found 
another  purchaser  it  did  not  report  his  name,  take  a  new 
order,  and  give  defendant  a  chance  to  accept  or  reject  it. 
Plaintiff  should  not  have  been  allowed  commission  on  this 
order. 

We  think  also  that  in  view  of  the  evidence  tending  to 
show  a  general  custom  to  pay  commissions  only  on  canned 
goods  delivered,  it  was  error  to  refuse  to  permit  defendant 
to  show  more  fully  the  facts  with  reference  to  the  failure 
of  his  tomato  crop  in  1894,  that  he  might  relieve  himself 
from  any  possible  imputation  of  willfully  and  without  rea- 
son failing  to  fill  the  orders. 

If  there  be  no  contract  or  custom  limiting  the  commis- 
sions of  the  broker  to  transactions  actually  completed 
between  seller  and  purchaser  by  delivery  of  the  thing  sold, 
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then  we  are  of  opinion  the  law  is  that  where  the  broker 
procures  a  purchaser  whom  the  seller  accepts,  and  a  bind- 
ing contract  is  entered  into  between  them,  the  commission 
is  earned  though  the  contract  be  not  afterward  performed, 
if  the  non-performance  is  without  the  broker's  fault. 
While  the  broker  must  find  a  purchaser  who  is  able  to  pay 
the  price,  yet  when  the  seller  accepts  a  purchaser  whom 
fcbe  bfoker  finds  aiii  enters  into  a  valid  contract  with  him, 
he  must  be  presumed  to  have  satisfied  himself  of  the 
responsibility  of  such  purchaser,  so  far  at  least  as  to  there- 
after assume  the  burden  of  showing  his  inability,  if  it  exists. 
Wilson  V.  Mason,  158  111.  304;  Monroe  v.  Snow,  131  111. 
126;  Greene  v.  HoUingshead,  40  111.  App.  195.  So,  too,  the 
signing  by  the  seller  of  an  acceptance  of  an  order  purport- 
ing to  be  already  signed  by  a  purchaser  ought  to  obviate 
the  necessity  of  the  broker  proving  the  signature  of  such 
purchaser,  and  should  cast  upon  the  seller  the  burden  of 
disproving  it  if  he  thinks  it  is  not  genuine.  The  option 
reserved  in  this  case  to  scale  down  the  sale  did  not  operate 
to  release  the  purchaser  from  any  part  of  his  contract.  It 
was  an  option  reserved  to  the  seller  alone.  Dana  v.  St. 
Paul  Investment  Co.,  42  Minn.  194.  Where  the  purchaser 
is  bound  the  option  reserved  for  the  benefit  of  the  seller, 
even  if  availed  of  by  the  seller,  does  not  release  the  latter 
from  the  payment  of  the  agreed  commissions.  Willes  v. 
Smith,  77  Wis.  81. 

For  the  reasons  above  stated  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded  for  a  new 
triaL    Beversed  and  remanded. 


Zion  Church  of  Sterling^  niinois^  of  the  Evangelical 
Association  of  North  America  v.  Clara  A.  Mensch. 

1.  Notes— JSa»nifee2  by  Church  Trustees— Personal  lAabUity.^A 
note  given  by  a  church  corporation  punaant  to  a  resolution  of  its  mem- 
ben  in  payment  of  money  borrowed  and  used  in  repairing  the  church 
building,  and  secured  by  mortgage  upon  its  real  estate,  can  be  enforced 
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in  equity  against  its  property  although  such  note  is  executed  in  such  a 
manner  as  to  make  the  trustees  signing  the  same  personally  liable. 

2.  Religious  Corporations—Pomjct  to  Borrow  Money  for  Repairs 
— Internal  Dissensions, — ^When  a  church  corporation  determines  to 
repair  its  house  of  worship,  to  borrow  money  and  mortgage  its  real 
estate  therefor,  having  authorized  its  trustees  to  do  so  in  the  manner 
provided  by  the  statute,  the  person  who  loans  it  the  money  and  takes 
the  mortgage  is  not  bound-  to  make  an  examination  into  the  internal 
dissensions  existing  in  the  ecclesiastial  body  to  which  such  church 
belongs,  but  may  safely  loan  the  trustees  the  moneys  upon  securities  so 
authorized. 

• 

In  Equity.— 6ill  to  foreclose  mortgage.  Appeal  from  the  Circuit 
Court  of  Whiteside  County;  the  Hon.  John  C.  Garver,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
December  17,  1897. 

Copy  of  note  and  mortgage  sued  on : 

«  $1,000.00.  Sterling,  III.,  June  24, 1893. 

Two  years  after  date,  for  value  received,  we  promise  to 
pay  to  Clara  A.  Mensch,  or  order,  the  sum  of  one  thousand 
dollars,  at  the  office  of  A.  A.  Wolfersper^er,  in  Sterling, 
Illinois,  with  six  per  cent  interest  from  date  till  paid,  pay- 
able annually. 

ChBISTIAK  ErSELB, 

John  C.  Mbisteb, 
Jacob  Haglook, 
Lewis  F.  Eisele, 
John  G.  Haglocb. 
Trustees  of  Zion  Church,  of  Sterling,  Illinois." 

"  This  indenture  witnesseth,  that  the  mortgagors.  Chris- 
tian Eisele,  John  0.  Meister,  Jacob  Haglock,  Lewis  F.  Eisele 
and  John  G.  Haglock,  trustees  of  Zion  Church,  of  Sterling, 
Illinois,  of  the  Evangelical  Association  of  North  America, 
mortgage  and  warrant  to  Clara  A.  Mensch,  of  the  town  of 
Jordan,  county  of  Whiteside,  and  State  of  Illinois,  to  secure 
the  payment  of  one  certain  promissory  note  executed  by 
Christian  Eisele,  John  C.  Meister,  Jacob  Haglock,  Lewis  F. 
Eisele  and  John  G.  Haglock,  trustees  of  the  Zion  Church,  of 
Sterling,  bearing  even  date  herewith,  payable  to  the  order 
of  Clara  A.  Mensch,  for  the  sum  of  $1,000,"  etc.  (reciting 
the  terms  of  the  note  and  the  description  of  the  property 
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and  the  usual  covenants,  and  a  release  of  homestead  exemp- 
tion and  signed  as  follows): 
<•  Dated  this  24th  day  of  June,  A.  D.  1893. 

*  Christia.n  Eiselb, 
John  C.  Meisteb, 
Jacob  Haolook, 
Lewis  F.  Eisele, 
John  G.  Haglook. 
Trustees  of  Zion  Church  of  Sterling,  Illinois,  of  the  Evan- 
gelical Association  of  Korth  America." 

William  Ritchie  and  Edward  B.  Eshbr,  attorneys  for 
appellant. 

The  church  corporation  has  denied  the  execution  of  this 
note  and  mortgage.  !N^either  instrument  on  its  face  pur- 
ports to  be  a  corporate  obligation.  No  corporate  seal  is 
attached,  or  purports  to  be  attached.  The  mortgage  pur- 
ports to  be  the  conveyance  of  certain  individuals  as  '' mort- 
gagors" (in  the  plural  )  and  is  sealed  with  a  number  of 
individual  seals.  It  is  perfectly  obvious  that,  if  this  com- 
plainant chooses  to  bring  suit  against  the  individuals  who 
signed  that  note,  the  latter  could  not,  by  parol  evidence, 
escape  liability  by  showing  the  obligation  to  have  been 
intended  as  a  corporate  obligation.  Scanlan  v.  Keith,  102 
111.  641;  Burlingame  v.  Brewster,  79  111.  616;  Williams  v. 
Miami  P.  Co.,  36  111.  App.  114;  Sharp  v.  Smith,  32  111.  App. 
338;  Tucker  Mfg.  Co.  V.  Fairbanks,  98  Mass.  101;  Savage  v. 
Rix,  9  N.  H.  263;  Trask  v.  Roberts,  1  B.  Mon.  (Ky.)  201; 
Whitney  v.  Sudduth,  4  Mete.  (Ky.)  296. 

This  was  a  negotiable  note,  and  in  such  cases  parol  evi- 
dence is  not  admissible  to  charge  any  person  or  body  as 
principal  whose  name  is  not  disclosed  on  the  face  of  the 
instrument  itself.  Slawson  v.  Loring,  5  Allen,  340;  Brown 
V.  Parker,  7  Allen,  337. 

Complainant  was  bound  to  show  affirmatively  that  this 
note  was  made  as  it  is  by  mistake  or  accident.  Hunter  v. 
McHose,  100  Pa.  St.  38;  Hayes  v.  Brubaker,  65  Ind.  27; 
Williams  v.  Second  Nat'l  Bank,  83  Ind.  237. 

Trustees  can  not  impose  liens  ui>on  the  trust  property 
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except  the  instrament  creating  the  trust  specifically  so  pro- 
vides, or  anless  some  chancery  court,  in  a  cause  in  which  the 
cestui  que  trust  is  present,  expressly  authorizes  it  for  some 
purpose  essential  to  the  preservation  of  the  trust.  A  trustee 
can  not  even  secure  himself  by^  a  lien  on  the  trust  property 
for  advances  made  by  ^himself,  except  in  the  special  mode 
provided  by  the  trust  instrument.  Huntt  v.  Townshend,  31 
Md.  336;  MaUory  v.  Clark,  20  How.  Pr.  (N.  Y.)  418;  Wil- 
helmv.  Folmer,  6  Pa.  St.  296;  Johnson  v.  Leman,  131  111. 
609. 

The  usages  of  the  denomination,  being  referred  to  on  the 
face  of  the  deed,  were  competent  to  be  proved  for  the  pur- 
pose of  defining  this  trust.  The  powers  of  the  trustees  are 
to  be  defined  by  such  usages,  so  far  as  the  statute  does  not 
otherwise  provide.  Brunnenmeyer  v.  Buhre,  32  111.  183; 
Fuchs  V.  Meisel,  60  N.  W.  Rep.  777;  Mannix  v.  Purcell,  46 
Ohio  St' 102.       - 

A*  A.  "WoLFEBSPEROEB  aud  JoHN  G.  Manahan,  attorneys 
for  appellee,  contended  that  the  Zion  Church,  having  exe- 
cuted its  contract  and  received  said  money,  is  now  estopped 
to  retain  said  money  and  vet  deny  its  authoritv  to  make 
this  mortgage. 

A  corporation,  whether  public  or  private,  is  liable  on  a 
contract  so  far  as  it  has  received  the  avails,  although  the 
contract  is  vltra  viresj  where  it  is  not  in  violation  of  the 
charter,  or  of  express  statute,  and  has  no  element  of  illegality. 
City  of  East  St.  Louis  v.  East  St.  Louis  Gas  Light  &  Coke 
Co.,  98  111.  415. 

The  acts  of  the  de  facto  officers  of  a  corporation  are  bind- 
ing on  it  as  to  third  persons.  Angell  &  Ames  on  Corpora- 
tions, Sec.  287;  Field  on  Corporations,  Sec.  130. 

Mb.  Justice  Dibbll  delfvebed  the  opinion  or  the  Coubt. 

This  was  a  bill  by  appellee  to  foreclose  a  mortgage  given 
by  appellant  upon  its  real  estate  to  secure  a  loan  of  $1,000 
from  appellee  to  appellant.  Answer  was  filed  and  proofs 
heard.  There  was  a  decree  of  foreclosure,  from  which 
defendant  below  prosecutes  this  appeal. 
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On  October  22,  1874,  there  was  filed  for  record  in  the 
oflELce  of  the  recorder  of  deeds  of  Whiteside  county  an 
affidavit  showing  the  holding  of  a  meeting,  the  adoption  of 
the  corporate  name,  '^  The  Zion  Church,  of  Sterling,"  and  the 
election  of  trustees,  all  in  compliance  with  Sections  35,  36 
and  37  of  Chapter  32  of  our  Revised  Statutes,  entitled  '^  Cor- 
porations," which  statute  was  in  force  July  1,  1572.  There- 
upon the  appellant  became  and  thereafter  remained  to  the 
present  time  a  body  politic  and  corporate  under  our  statute. 
Bv  section  43  of  said  statute  said  trustees  had  the  care,  cus- 
tody  and  control  of  the  real  estate  of  the  corporation,  sub- 
ject tor  the  direction  of  the  congregation,  church  or  society, 
and  had  power,  when  directed  by  the  congregation,  church 
or  society  to  erect  houses,  buildings  or  improvements,  and 
to  repair  and  alter  the  same,  and  when  so  directed,  to  mort- 
gage and  incumber  any  real  estate  of  said  corporation.  On 
May  13, 1869,  there  had  been  deeded  to  certain  persons 
named  as  trustees  of  Zion  Church,  of  Sterling,  Illinois,  of  the 
Evangelical  Association  of  North  America,  the  real  estate 
involved  in  this  controversy,  which  deed  contained  the  fol- 
lowing clause:  ^^In  trust,  that  said  premises  shall  be  used, 
kept,  maintained,  disposed  of  as  a  place  of  divine  worship, 
for  the  use  of  the  ministry  and  membership,  and  as  a  place 
of  residence  for  the  use  and  occupation  of  the  preachers  of 
the  Evangelical  Association  of  North  America,  subject  to 
the  discipline,  usage  and  ministerial  appointments  of  said 
church  or  association,  as  from  time  to  time  authorized  and 
declared  by  the  general  conference  of  said  association,  and 
the  annual  conference  in  whose  bounds  the  said  premises 
are  situated."  Upon  this  real  estate  a  church  and  parson- 
age had  been  built  before  the  incorporation  hereinabove 
stated.  This  property,  ever  since  the  compliance  with  the 
statute  above  noted,  has  been  in  the  possession  and  control 
of  the  corporation  thereby  created,  the  appellant  here.  The 
answer  of  appellant  admits  that  the  corporation  owns  said 
real  estate.  In  Januarj"^,  1893,  the  church  building  was 
partially  destroyed  by  fire.  Soon  thereafter  the  spire  was 
taken  down  because  of  the  dangerous  condition  in  which  it 


120  .Appellate  Courts  of  Illinois. 

Vol.  74.]  Zion  Church  of  Sterling  ▼.  Mensch. 

had  been  left  by  the  fire,  and  the  building  was  partially 
repaired  in  a  temporary  manner  for  immediate  occupancy. 
There  was  subsequent  discussion  among  the  members  of  the 
church  on  the  subject  of  remodeling  the  building.  A  con- 
gregational meeting  was  called  to  discuss  the  question. 
Notice  of  the  meeting  was  given  by  the  pastor  from  the 
pulpit  a  week  or  more  before  the  meeting  was  held,  and  in 
compliance  with  the  usages  of  the  church.  The  meeting 
was  held  at  the  time  appointed  at  the  close  of  a  Sunday 
morning  service,  and  a  resolution  was  passed  by  the  unan- 
imous vote  of  those  attending  the  meeting,  being  about  one- 
half  of  the  membership  of  the  church,  authorizing  the 
trustees  to  make  a  loan  for  the  purpose  of  repairing  the 
church.  The  trustees,  pursuant  to  the  authority  so  con- 
ferred, obtained  from  appellee  the  loan  in  question,  and  gave 
a  note  therefor,  and  the  mortgage  in  question,  to  secure  its 
repayment.  The  note  reads :  "  We  promise  to  pay,'*  and 
is  signed  by  five  persons  and  after  their  names  these  words: 
'*  Trustees  of  Zion  Church,  of  Sterling,  Illinois."  The  mort- 
gage says  that  the  mortgagors,  naming  said  five  persons, 
'•Trustees  of  Zion  Church,  of  Sterling,  Illinois,  of  the 
Evangelical  Association  of  North  America,  mortgage  and 
warrant,"  etc.,  and  secures  the  payment  of  said  note,  de- 
scribing it  as  signed  by  said  five  persons,  "  Trustees  of  the 
Zion  Church,  of  Sterling,"  and  said  mortgage  is  signed  by 
said  five  persons  and  after  their  signatures  are  the  words, 
"  Trustees  of  Zion  Church,  of  Sterling,  Illinois,  of  the  Evan- 
gelical Association  of  North  America."  They  are  described 
in  the  same  terms  in  the  acknowledgment.  The  persons 
sio:ning  said  note  and  mortgage  were  the  trustees  of  appel- 
lant at  that  time.  The  trustees  received  the  money  and 
expended  it  in  repairs  upon  said  church  building,  such  as 
painting,  papering,  frescoing,  carpenter  work,  new  windows, 
chairs,  etc.  The  foundation  of  the  part  destroyed  by  fire 
was  taken  out  and  a  new  foundation  put  in.  The  old 
wooden  benches  which  had  been  in  the  church  since  it  was 
first  built  were  removed  and  chairs  put  in  their  place. 
There  is  no  question  mude  but  that  the  money  borrowed 
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was  applied  strictly  to  this  use.  A  small  portion  of  it, 
however,  remained  and  still  remains  unexpended,  and  ac- 
cording to  the  evidence  is  in  the  hands  of  one  of  the  per- 
sons who  was  then  trustee,  ready  to  be  paid  to  the  present 
trustees  of  said  Zion  Church  whenever  they  will  receive  it. 
By  portions  of  the  answer  to  which  exceptions  were  sus- 
tained, by  the  cross-examination  of  appellee's  witnesses,  and 
by  affirmative  proofs  oflfered  by  appellant,  to  a  part  of  which 
o'3Jections  were  sustained,  appellant  undertook  to  show  that 
for  some  years  prior  to  the  making  of  this  mortgage  there 
had  been  great  dissensions  in  the  ecclesiastical  body  known 
as  the  Evangelical  Association  of  North  America,  to  which 
said  Zion  Church  belonged;  that  there  had  been  much  liti- 
gation between  dilBTerent  parties  in  said  body  in  different 
parts  of  the  United  States,  and  in  the  State  of  Illinois,  and 
that  before  this  mortgage  was  given  the  Supreme  Court  of 
this  State,  in  Schweiker  v.  Husser,  146  111.  399,  had  decided 
that  controversy  in  favor  of  those  members  of  the  body 
who  adhered  to  the  Indianapolis  General  Conference  and 
to  the  ILankakee  Annual  Conference  and  to  Bishop  Esher, 
and  against  those  who  adhered  to  the  Philadelphia  General 
Conference  and  to  the  Freeport  Annual  Conference  and  to 
Bishop  Dubs;  that  the  majority  of  the  members  of  Zion 
Church,  of  Sterling,  belonged  to  the  Dubs  party,  and  were 
therefore  out  of  harmony  with  the  ruling  powers  of  the 
church  as  established  by  said  decision,  and  were  in  rebellion, 
and  were  subject  to  the  discipline  of  the  established  author- 
ities of  the  church.  The  evidence  shows  that  after  bor- 
rowing this  money  and  so  repairing  the  church  building,  the 
majority  of  the  members,  including  the  trustees  who  signed 
this  note  and  mortgage,  left  Zion  Church  and  left  this 
building,  and  established  another  church  organization  and 
built  another  church  edifice,  surrendering  to  the  minority 
all  the  property  now  in  question,  and  that  the  minority 
retained  the  legal  organization  and  elected  other  trustees 
and  retained  this  property.  It  is  claimed  that  as  the  final 
decision  by  the  Supi*eme  Court  of  this  State  had  been  given 
before  this  mortgage  was  executed,  the  majority  in  this 
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church  and  said  trustees  being  in  rebellion  against  the  law- 
fully constituted  authorities  of  the  church,  as  established  by 
said  decision,  could  not  legally  act  in  this  matter  and  vote 
these  repairs  and  the  execution  of  this  mortgage;  and  that 
their  said  action  was  for  the  purpose  of  embarrassing  the 
minority  when  they  should  come  into  control  of  said  church 
property  through  the  enforcement  of  said  Supreme  Court 
decision.  It  is  also  claimed  that  under  the  rules  and  regu- 
lations, discipline  and  usages  of  said  Evangelical  Associa- 
tion of  North  America,  said  trustees  had  no  power,  even  if 
they  had  been  in  good  standing,  to  make  said  repairs  and 
incumber  said  real  estate  without  the  action  and  assent  of 
higher  ecclesiastical  authority,  and  that  appellee  had  notice 
thereof  by  the  clause  above  quoted  from  said  deed  of  con- 
veyance. 

It  is  not  claimed  appellee  had  actual  notice  of  the  liti- 
gation in  said  ecclesiastical  body  above  referred  to.  No 
attempt  was  made  to  prove  that  she  personally  knew  any- 
thing about  it.  Her  agent  who  negotiated  this  loan  for  her 
testified  that  he  had  known  the  Zion  Church  for  a  number 
of  years,  and  the  men  who  constituted  the  board  of  trustees, 
that  he  ascertained  that  the  loan  was  sought  for  the  purpose 
of  repairing  the  church,  and  that  the  persons  who  signed 
the  note  and  mortgage  were  trustees  of  said  church,  and  that 
the  matter  had  been  submitted  to  the  congregation,  and  the 
loan  authorized  for  the  purpose  of  repairing  the  church:  and 
that  at  the  time  the  loan  was  made  he  had  no  knowledge 
that  there  was  any  contrary  claims  as  to  the  ownership  or 
legal  government  of  Zion  Church.  This  proof  was  not  con- 
tradicted. We  are  of  opinion  the  clause  in  said  deed  did 
not  prevent  the  trustees  from  exercising  their  statutory 
powers  to  repair  and  improve  said  premises  and  to  borrow 
money  for  that  purpose,  and  to  mortgage  the  real  estate  as 
security  when  authorized  by  a  vote  of  the  church,  and  that 
therefore  said  deed  did  not  charge  appellee  with  notice  that 
said  trustees  were  restricted  in  their  powers  by  anything 
outside  of  the  statute.  If  there  were  any  regulations  pre- 
scribed by  the  higher  authorities  of  the  church  which 
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reqaired  the  trustees  to  submit  such  matters  to  the  prior 
determination  of  higher  authority,  it  is  not  shown  that 
appellee  had  any  notice  thereof.  It  is  also  proved  that  ever 
since  the  organization  of  Zion  Church  the  local  body  had 
always  made  repairs  and  improvements  without  seeking  the 
assent  of  any  higher  bodj'^.  The  determination  to  repair 
and  the  determination  to  borrow  money  and  mortgage  the 
real  estate  therefor  having  been  authorized  in  the  manner 
provided  by  the  statute,  we  think  appellee  was  not  bound 
to  look  further,  and  was  not  required  to  make  an  examina- 
tion into  the  internal  dissensions  existing  in  the  ecclesias- 
tical body  to  which  said  local  church  belonged,  but  might 
safely  loan  said  trustees  the  money  upon  securities  so  author- 
ized. If  the  majority  of  the  local  church  and  the  trustees 
then  in  office,  in  borrowing  this  money  and  making  these 
repairs,  were  actuated  by  the  un  worthy  motives  here  assigned 
them  by  appellant  (upon  which  subject  we  do  not  consider 
we  are  called  upon  to  express  any  opinion),  notice  thereof 
is  not  brought  home  to  appellee.  She  loaned  her  money 
on  the  faith  of  action  taken  in  compliance  with  the  statute, 
and  is  not  affected  by  any  unworthy  motives  of  other  par- 
ties of  which  she  had  no  knowledge.  The  ^minority  have 
and  now  hold  the  improvements  made  with  her  money,  and 
it  is  not  inequitable  that  they  should  pay  therefor. 

It  is  urged  the  note  and  mortgage  are  so  signed  as  to 
be  the  personal  obligation  of  the  individual  trustees  who 
signed  them,  but  equity  looks  at  the  substance  and  not  at 
the  mere  form,  and  the  intention  of  all  parties  unquestion- 
ably was  that  said  trustees  were  executing  said  note  and 
mortgage  and  borrowing  said  money  in  their  capacity  as 
trustees  of  Zion  Church  and  for  that  organization,  and  not 
for  any  other  person  or  body,  and  that  church  received  and 
expended  the  money. 

We  are  of  opinion  that  the  court  below  committed  no 
substantial  error  and  that  its  decree  was  right,  and  it  is 
therefore  affirmed. 
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Adam  Hntten  t.  Frank  Rentier. 

1.  Real  Estate  AQKTsr^WTien  Entitled  to  CommtMum«.— When  a 
real  estate  agent  makes  a  verbal  contract  of  sale,  void  under  the  stat- 
ute of  frauds,  and  which  his  principal  refuses  to  carry  out,  the  agent 
is  nevertheless  entitled  to  his  commissions  upon  showing  that  the 
prospective  purchaser  was  able,  ready  and  willing  to  carry  out  his  con- 
tract. 

2.  Judgments— /n  Excess  of  the  Evidence, — ^A  judgment  for  more 
than  the  proofs  show  the  party  entitled  to  recover  will  be  reversed. 

Assampsit,  for  commissions.  Appeal  from  the  Circuit  Court  of 
Whiteside  County;  the  Hon.  John  C.  Garver,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Reversed  and  remanded. 
Opinion  filed  December  17, 1897. 

A.  A.  WoLF£BSP£ROKR,  attomey  for  appellant 
White  &  Sheldon,  attorneys  for  appellee. 


Mb.  Justice  Laobt  dbliyebed  the  opinion  op  the  Court, 

This  was  a  suit  by  appellee  to  recover  a  fee  for  commis- 
sions for  sellin^^  for  appellant  160  acres  of  farm  land. 

The  cause  was  tried  by  the  court  without  a  jury,  result- 
ing in  a  finding  and  judgment  in  favor  of  appellee  for  $500. 

The  evidence  tended  to  show  that  appellee  was  employed 
by  appellant  to  sell  the  land  on  a  commission  of  $100  if  he 
sold  the  land  for  $35  per  acre,  and  that  amount  and  all  he 
could  sell  it  for  above  that  amount. 

The  evidence  further  tended  to  show  that  appellee,  in 
pursuance  of  such  employment,  made  a  verbal  contract  with 
Jas.  Lauif  to  sell  him  the  land  for  $37.50  per  acre;  that 
afterward  Lauff,  after  such  contract  and  before  appeUee 
informed  appellant  of  the  sale,  went  to  the  latter  and  pur- 
chased the  land  of  him  at  $35  per  acre,  and  paid  him  from 
$15  to  $25  down  on  it.  After  the  sale  from  appellee,  and 
on  Monday  following  the  previous  Saturday,  when  the  con- 
tract was  made  between  appellant  and  Lauff,  the  two  last 
named  met  in  a  law3'^er's  office  in  Sterling  to  consummate 
the  sale  by  executing  the  deed  to  Lauff. 
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While  they  were  thus  engaged  in  drawing  up  the  papers, 
the  appellee  came  in  and  told  appellant  that  he  had  sold 
the  land  to  LaufiF  for  $37.50  per  acre  and  demanded  a  hun- 
dred dollars  fee.  The  appellant  refused  to  give  it,  and  com- 
pleted the  trade  with  Lauff  and  delivered  the  deed  at  $35 
per  acre.  Upon  this  evidence  the  court  rendered  judgment 
against  the  appellant  for  the  amount  above  named. 

In  this  wo  think  the  court  was  in  error. 

By  the  terms  of  the  employment  appellant  was  not  pro- 
hibited from  making  the  sale  himself,  and  had  a  right  to 
make  it,  and  it  appears  it  was  made  without  negligence  or 
any  bad  faith  on  his  part  toward  appellee,  not  knowing 
that  the  latter  had  made  sale  of  the  land  at  $37.50  per 
acre  Co  LaufiF,  and  knew  no  different  until  informed  ot  it 
while  executing  the  deed  to  Lauff. 

The  excess  over  $35  per  acre  was  a  speculative  fee  that 
appellee  was  to  receive  provided  he  made  the  sale  of  appel- 
lant's land  so  that  he  could  receive  that  amount,  but 
appellee  was  to  have  $100  at  all  events,  in  case  he  sent 
appellant  a  purchaser  at  the  price  the  latter  wanted  to 
realize. 

Under  the  circumstances  it  appears  that  appellee  was 
the  meritorious  cause  of  the  sale,  and  that  was  the  cause  of 
appellant  making  the  sale,  and  would  be  entitled  to  a  fee  of 
$100,  no  difference  whether  at  the  time  appellee  sold  the 
land,  he  was  informed  of  it  or  not.  Bryan  v.  Albert,  3  111. 
App.  D.  C.  A  purchaser  under  the  facts  and  in  contempla- 
tion of  law  was  produced  at  the  price  at  which  the  land 
was  sold. 

But  the  case  stands  quite  differently  as  to  the  other  part 
of  the  claim,  for  the  excess  above  $35  per  acre.  The  burden 
of  proof  was  on  appellee  to  show  that  Lauff,  in  pursuance 
of  appellee's  bargain,  was  ready  and  willing  to  give  appel- 
lant the  $37.50  per  acre. 

It  was  not  reasonable  to  suppose  he  would  do  so  after  he 
had  ascertained  that  he  could  get  the  land  for  less,  unless 
he  had  felt  himself  in  honor  bound  to  live  up  to  his  first 
contract,  which,  it  appears,  he  did  not. 
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What  the  result  would  have  been  if  appellant  had  refused 
to  carry  out  the  agreement  he  made  with  Lauff,  after  he 
learned  of  the  first  contract,  can  not  be  determined  from 
the  evidence.  Lauff  does  not  testify  he  wooli  tins  have 
taken  the  land  at  that  price,  and  as  appellant  had  right- 
fully sold  the  land  to  Lauff,  without  notice  and  in  good  faith 
to  his  agent,  he  was  not  legally  bound  to  repudiate  his  con- 
tract and  demand  the  $37.50  per  acre,  as  an  experiment  to 
test  the  matter  as  to  the  willingness  of  Lauff  to  give  that 
amount 

In  order  to  force  Lauff  to  the  test,  he  would  have  been 
compelled  to  give  an  absolute  refusal  to  carry  out  his  con- 
tract, which  might  have  resulted  in  the  loss  of  the  sale  of 
his  land. 

The  contract  between  Lauff  and  appellee  was  verbal  and 
incapable  of  being  legally  enforced,  because  it  was  obnoxious 
to  the  statute  of  frauds  and  perjuries,  and  under  these  cir- 
cumstances it  was  incumbent  on  appellee  to  show  that  the 
vendee  was  willing  and  ready  and  able  to  carry  out  and 
perform  the  contract  at  $37.50  per  acre,  as  agreed  on 
between  Lauff  and  himself.     Wilson  v.  Mason,  158  111.304, 

It  will  be  noticed  that  the  appellee,  at  the  time  the  deed 
was  delivered  to  Lauff,  only  demanded  $100  due  as  his 
commission. 

The  court  erred  in  rendering  so  large  a  judgment. 

The  evidence  would  not  sustain  a  judgment  for  over  $100. 

For  the  error  in  the  court  giving  judgment  for  too  large 
a  sum,  the  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 


Lee  Wadleigh^  James  BafTo  and  John  BaflPo  v.  W.  A. 

Bobbins  and  Anna  E.  Bobbins. 

1.    Warranty— Burden  of  Proof,— The  burden  of  proving  a  war- 
ranty is  upon  the  party  aUeging  it  to  exist. 

Ib  Equity.— Bill  of  foreclosure.    Appeal  from  the  Circuit  Court  of 
Kankakee  County;   the  Hon.  C.  R.  Starr,  Judge,  presiding.    Heard  in 
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this  court  at  the  May  term,  1897.    Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  December  17,  1897. 

W.  S.  Hunter,  attorney  for  appellants. 
O.  6.  Bartlett,  attorney  for  appellees. 

Mr,  Justice  Lacky  dbuyered  the  opinion  of  the  Court. 

The  appellant  Wadleigh,  in  1893,  sold  to  appellee  W.  A. 
Robbins  a  stallion  named  '^  Stub''  for  the  sum  of  $800,  and 
paid  on  same  $300  in  mules  and  colts,  and  was  to  pay  balance 
in  two  payments  of  $250  each. 

By  subsequent  arrangement  between  Wadleigh  and  Rob- 
bins the  former  threw  off  $100,  and  appellant  Wadleigh  took 
two  promissory  notes  for  balance,  one  for  $100  secured  by 
chattel  mortgage,  and  one  for  $300  secured  by  real  estate 
mortgage  on  acres  of  land  described  in  the  bill,  and  said 
Robbins  and  Anna  E.,  his  wife,  executed  the  same.  The  note 
was  signed  by  appellee  Wm.  A.  Robbins  and  Anna  E.,  his 
wife,  payable  to  Lee  Wadleigh,  for  $300,  due  June  15,  1895, 
with  interest  at  seven  per  cent  after  April  15,  1894,  and  was 
dated  Aprfi  15,  1893. 

The  note  was  by  the  payee  indorsed  for  a  valuable  con- 
sideration to  James  and  John  Buffo,  under  the  name  and  style 
of  Buffo  Bros.,  on  the  19th  day  of  October,  1893.  Appellee 
Robbins  filed  a  bill  March  26, 1896,  against  appellant  Wad- 
leigh, setting  up  a  warranty  that  the  stallion  was  imported 
when  two  years  old,  was  sound  and  all  right  in  every  re- 
spect, sure  colt  getter,  and  would  then  weigh  1700  pounds, 
and  that  he  relied  on  said  warranty  and  bought  the  horse. 
The  bill  further  avers  that  the  horse  was  not  imported, 
and  was  not  a  sure  colt  getter,  and  was  unsound  and  sub- 
sequently died. 

Wadleigh  answered  the  bill  denying  the  charges  therein 
contained  of  a  warrant}"^  of  the  horse,  and  setting  up  the 
assignment  of  the  notes  and  mortgage  to  Buffo  Bros. 

On  November  21,  1894,  Buffo  Bros.,  the  appellants,  filed 
their  bill  in  the  Circuit  Court  against  Wm.  A.  and  Anna  E. 
Robbins,  praying  a  foreclosure  of  said  mortgage  and  a  sale 
of  the  land  to  pay  said  note. 
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Eobbins  and  wife  answered,  setting  up  the  same  facts  as 
set  out  in  their  original  bill  as  a  defense  to  the  asked-for 
foreclosure.  They  then  filed  a  cross-bill  against  BuflFo 
Bros,  asking  same  relief  prayed  for  in  the  original  bill. 

The  cases  were  all  consolidated  and  matter  referred  to 
master  to  take  evidence,  and  it  was  then  stipulated  by  all 
parties  that  all  proper  pleadings  should  be  considered  in. 

The  testimony  was  taken  before  the  master  and  filed  with 
the  report.  The  case  was  heard  before  the  court,  it  grant- 
ing the  relief  prayed  for  in  the  bill  and  cross-bill  of  Eob- 
bins and  wife,  and  rendered  decree  that  the  note  and  mort- 
gage be  held  for  naught  and  canceled,  and  decreed  that  the 
said  mortgage  be  released. 

From  which  decree  appellant,  Lee  Wadleigh,  using  the 
name  of  Buffo  Bros,  as  permitted  by  the  statute,  has 
appealed  to  this  court,  and  the  case  now  comes  before  us 
for  review. 

We  have  given  the  evidence  careful  consideration,  and 
fail  to  reach  the  same  conclusions  as  those  found  by  the 
Circuit  Court. 

One  of  the  main  contentions  was  that  the  horse  was  sold 
to  appellee  Robbins  by  appellant  Wadleigh  through  the 
agency  of  one  Henry  Ingalls,  and  that  Ingalls  warranted 
and  represented  the  liorse  as  claimed.  We  think  the  proof 
fails  to  show  that  Ingalls  was  the  agent  of  Wadleigh  in 
making  sale  of  the  horse. 

It  appears  to  us  that  whatever  statement  Ingalls  may 
have  made  to  Robbins  about  the  horse  being  sound, 
imported,  or  a  sure  foal  getter,  was  made  as  a  mere  volun- 
teer, and  without  the  authority  of  Wadleigh,  and  that  he 
was  a  "  mere  go-between,"  and  that  his  statements  concern- 
ing the  horse,  even  if  false,  would  not  be  binding  on 
Wadleigh.    Whitesides  v.  Taylor,  105  111.  496. 

It  appears  quite  clear  that  Wadleigh,  at  the  time  the 
trade  was  consummated,  made  no  statements  as  to  the 
alleged  warranty  of  the  horse,  similar  to  those  alleged  to 
have  been  made  to  Robbins  by  Ingalls,  and  the  matter  was 
not  stated  to  Wadleigh  by  Robbins. 
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The  horse  appeared  well  and  was  sound,  and  had  a  good 
reputation  iit  the  neighborhood  where  he  was  traveled. 

But  even  conceding  the  warranty  was  made  as  claimed, 
we  think  the  evidence  fails  to  show  that  the  stallion  was 
not  sound  and  not  a  sure  colt  getter  at  the  time  the  sale  was 
made  and  the  purchase  consummated.  The  burden  of  proof 
was  on  appellee  to  show  this,  and  we  think  he  has  failed  to 
do  so. 

For  the  want  of-  proof  to  support  appellee's  bill  and 
cross-bill,  the  decree  of  the  court  below  is  reversed  and  the 
cause  remanded,  and,  being  of  the  opinion  that  the  equities 
are  with  appellants,  Buffo  Bros.,  on  their  bill  praying  fore- 
closure, the  court  below  is  directed  to  dismiss  appellee's 
bill  and  cross-bill  and  enter  a  decree  of  foreclosure  in  favor 
of  James  and  John  Buffo,  appellants,  on  the  bill  for  fore- 
closure. 

Decree  reversed  and  cause  remanded  with  directions. 


Cliarles  Highell  v.  John  Stone. 

1.  REVEBaAL— Inducing  WUnesaeH  to  Absent  Utenuelves.'-The  con- 
duct of  a  party  in  inducing  a  witness  for  his  adversary  to  depart,  is 
reprehensible,  but  is  not  sufficient  cause  for  reversal,  especially  where 
such  adverse  party  failed  to  ask  for  a  continuance  on  account  of  the 
absence  of  such  witness,  and  where  his  evidence  was  not  material. 

2.  Reversiblb  ERROB^J^rroTteoiM  In8tructionB,-^An  instruction, 
though  technically  erroneous,  is  not  reversible  error  where  the  jury 
could  not  have  been  misled  by  it. 

3.  Estoppel— To  Complain  of  Instructions, — A  party  is  estopped  in 
the  Appellate  Court  to  complain  of  an  instruction  given  for  his  adver- 
sary, where  at  his  instance  a  similar  instruction  was  given  for  him. 

4.  Sbdvctios— Right  of  Recovery  in  Actions  for,— -In  an  action  by  a 
father  for  the  seduction  of  his  daughter,  instructions  giving  the  right  of 
recovery  for  the  wounded  feelings  of  the  father,  and  the  dishonor  and 
disgrace  of  his  family,  are  proper. 

5.  8AXE—Exemplarjf  Damages  in  Actions  for, --In  an  action  by  a 
father  for  the  seduction  of  his  daughter,  it  is  proper  to  instruct  the  jury 
that  the  plaintiff  is  entitled  to  recover  such  exemplary  damages  for  the 
disgrace  brought  upon  him  and  his  family  as  the  jury  may  deem  proper. 

Yob  LXXIV  9 
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6.  Pleadino — In  Actions  for  jSeducton.— The  word  •*  debauched  " 
in  a  declaration  for  seducing  the  plaincifTs  daughter  is  sufficient  to 
cover  the  charge  of  seduction. 

7.  Damages — Fifty-five  Hundred  Dollars  Not  Excessive  in  an  Action 
for  Seduction, — A  recovery  of  (5,500,  in  an  action  by  a  father  for  the 
seduction  of  his  daughter,  does  not  exceed  the  amount  which  a  jury  has 
a  legal  right  to  give. 

Trespass  on  the  Case,  for  seduction.  Appeal  from  the  Circuit 
Court  of  Grundy  County;  tiie  Hon.  QBORas  W.  Stifp,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
December  17,  1897. 

Haley  &  O'Donnell,  attorneys  for  appellant. 

The  misconduct  of  a  party  to  a  suit,  in  interfering  with 
the  administration  of  justice  by  tampering  with  jurors  or 
witnesses,  is  not  only  a  contempt  of  court,  but,  in  cases  of 
suppression  of  evidence,  it  amounts  to  an  admission  that 
the  evidence  would  be  prejudicial  to  him  in  the  trial  of  the 
case,  and  it  is  always  ground  for  a  new  trial.  Lyons  v. 
Lawrence,  12  III.  App.  532;  Barron  v.  Jackson,  40  N.  H.  365. 

It  is  error  to  instruct  the  jury  that  plaintiff  is  entitled,  as 
a  matter  of  right,  to  exemplary  damages.  It  is  proper  to 
instruct  the  jury  as  to  actual  damages  proven  that  the 
plaintiff  has  the  right  to  recover  them,  but  as  to  exemplary 
damages,  the  jury  may  or  may  not  give  such  damages  in 
their  discretion,  and  an  instruction  regarding  this  latter 
class  of  damages  which  is  in  its  terms  mandatory,  is  errone- 
ous. Browning  v.  Jones,  52  111.  App.  597;  Consolidated 
Coal  Co.  V.  Haenni,  146  111.  614. 

It  is  the  settled  rule,  in  this  State,  that,  even  in  the  case 
of  a  minor  daughter,  she  may  consent^to  her  own  dishonor, 
so  that  nothing  but  actual  damages  can  be  recovered  by  the 
parent,  and  unless  the  evidence  shows  a  seduction  within  the 
meaning  of  the  law,  damages  for  seduction  should  not  be 
given.    Leucker  v.  Steileu,  89  111.  545.    , 

S.  C.  Stough,  attorney  for  appellee. 
It  can  not  be  doubted  that  formerly  the  doctrine  in 
actions  for  seduction,  brought  by  the  father  against  the 
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sedacer  of  his  daughter,  was,  that  the  gist  of  the  action 
consisted  in  the  loss  of  service.  But  this  doctrine  has 
latterly  been  so  completely  frittered  away  by  numerous 
decisions,  both  in  this  country  and  in  England,  that  hardly 
a  vestige  of  it  now  remains.  It  ought  not,  then,  any  longer 
to  be  considered  as  law.  When,  therefore,  it  appears  from 
the  proof,  that  the  relation  of  parent  and  daughter  is  estab- 
lished, with  a  right  on  the  part  of  the  parent  to  require  serv- 
ice of  the  daughter,  the  law,  in  order  to  preserve  the 
form  of  the  action,  does  and  will  infer  that  a  loss  of  serv- 
ice did  ensue  from  the  seduction.  A  distinction  no  doubt 
exists,  where  the  action  is  brought  by  a  master  who  is  not 
the  parent.  In  this  case  the  loss  of  service  must  be  proved. 
Anderson  v.  Ryan,  3  Gilm.  583;  White  v.  Murtland,  71  111. 
250,  262;  Cooley  on  Torts,  231. 

The  ground  of  the  action  has  often  been  considered  tech- 
nical, and  the  loss  of  service  spoken  of  as  a  fiction,  even 
before  the  courts  Ventured  to  place  the  action  upon  the 
mere  right  to  claim  the  services;  they  frequently  admitted 
the  most  trifling  and  valueless  acts  as  sufficient.  Ander- 
son v.  Byan,  3  Oilm.  583. 

It  is  apparent,  from  a  perusal  of  the  modern  cases  and 
elementary  writers  in  England  upon  this  subject,  that  the 
old  idea  of  loss  of  menial  services,  which  lay  at  the  foun- 
dation of  the  action,  has  gradually  given  way  to  more 
enlightened  and  refined  views  of  the  domestic  relations; 
these  are,  that  the  services  of  the  child  are  not  alone 
regarded  as  of  value  to  the  parent.  As  one  of  the  fruits 
of  more  cultivated  times,  the  value  of  the  society  and 
attentions  of  a  virtuous  and  innocent  daughter  is  properly 
appreciated,  and  the  loss  sustained  by  the  parent  from  the 
corruption  of  her  mind  and  the  defilement  of  her  person 
by  the  guilty  seducer,  is  considered  ground  for  damages, 
consistent  with  the  first  principles  of  the  action.  Anderson 
V.  Ryan,  3  Gilm.  683. 

The  views  presented  by  Chief  Justice  Nelson  place  the 
ground  of  this  action  upon  the  elevated  consideration  of 
protecting  the  moral  purity  of  female  character.    Such  an 
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object  must  meet  a  cordial  response  in  every  uncorrupted 
heart.  This  opinion  also  satisfactorily  vindicates  the  mod- 
ern  doctrine,  aa  more  in  accordance  with  the  original  design 
of  the  action  for  seduction.  It  has  long  been  considered  as 
a  standing  reproach  to  the  common  law  that  it  furnished 
no  means  to  punish  the  seducer  of  female  innocence  and 
virtue,  except  through  the  fiction  of  supposing  the  daughter 
was  a  servant  of  her  parent,  and  that  in  consequence  of  her 
seduction,  the  parent  had  lost  some  of  her  services  as  a 
menial.  It  is  high  time  this  reproach  should  be  wiped  out. 
Anderson  v.  Ryan,  3  Gilm.  583. 

The  courts  of  law,  both  in  America  and  in  England,  feel- 
ing the  justice  of  this  reproach,  have  from  time  to  time 
been  relaxing  the  rule  that  proof  of  loss  of  service  must  be 
made  before  the  action  can  be  sustained,  until,  by  the  decis- 
ions above  cited,  they  have  entirely  rejected  the  fiction  of 
loss  of  service  as  the  foundation  of  the  action,  and  therebv 
in  effect  placed  the  action  on  its  true  basis,  that  is,  upon 
the  loss  of  character  and  happiness  of  the  unfortunate 
female,  and  the  consequent  injury  inflicted  on  the  heart  of 
the  parent.  This  action  ought,  then,  no  longer  to  be  consid- 
ered as  a  means  of  recovering  damages  for  the  loss  of  men- 
ial services,  but  as  an  instrument  to  punish  the  perpetrator 
of  a  flagitious  outrage  upon  the  peace  and  happiness  of  the 
family  circle.    Anderson  v.  Ryan,  3  Gilm.  583. 

Where  a  father  sues  for  the  seduction  of  his  daughter, 
while  she  actually  or  constructively  resides  in  his  family, 
or  where  a  person,  standing  in  loco  parerUia^  brings  the 
action  for  seducing  a  female  residing  w^ith  him,  no  proof  of 
actual  loss  of  service  is  necessary;  but  the  law,  from  the 
relation  itself,  will  presume  it.  The  loss  of  service  being 
in  such  a  case  a  preaumptio  jurisj  it  requires  no  proof,  can 
not  be  disproved  by  the  defendant,  and  must  be  found  to 
exist  by  a  court  or  jury.  Anderson  v.  Ryan,  3  Gilm. 
683. 

In  this  class  of  cases,  the  loss  of  services  may  be  the 
alleged  injury,  but  the  injury  to  the  character  of  the  family 
is  the  real  ground  of  recovery  when  the  cause  of  action 
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relates  to  the  wife  or  daughter.  The  degradation  which 
ensues,  the  distress  and  mental  anguish  which  necessarily 
follow,  are  the  real  causes  of  recovery.  It  has  not  been  the 
policy  of  the  law  to  confine  the  recovery  by  the  injured 
party  to  the  precise  amount  of  money  which  he  has  proved 
he  has  lost  by  the  deprivation  of  labor  ensuing  from  the 
injury.  But  the  law  has,  in  a  more  just  spirit,  allowed  a 
recovery  for  injury  to  family  reputation  and  for  anguish 
growing  out  of  the  injury.     Yundt  v.  Hartrunft,  41  111.  9. 

The  amount  of  damages  in  such  an  action  is  very  much  a 
matter  of  feeling,  to  be  controlled  by  no  rigid  rule.  Crose 
V.  Eutledge,  81  111.  266. 

The  admission  of  testimony  that  the  defendant  had  prom- 
ised marriage  was  in  conformity  with  nearly  all  the  author- 
ities.   Mains  v.  Cosner,  62  III.  465. 

The  use  of  seductive  arts  or  promises  by  the  man  is  not 
an  essential  part  of  the  offense.  Am.  &  Eng.  Ency.  of  Law, 
VoL  21,  1009. 

It  was  not  necessary  for  the  plaintiff  to  show  that  the 
defendant  used  flattery,  or  made  false  promises  to  his 
daughter;  it  was  sufficient  if  the  seduction  resulted  from 
the  solicitation  and  importunity  of  the  defendant  to  the 
daughter  to  indulge  in  criminal  intercourse,  in  consequence 
of  which  she  consented.  *  *  *  It  can  not  be  at  all 
important  by  what  means,  or  by  which  of  the  multifarious 
devices  of  the  seducer  he  may  have  prevailed  in  the  accom- 
plishment of  his  purpose.  It  is  enough  that  by  any  means 
or  arts  he  tempted  or  persuaded  his  victim  to  the  sur- 
render of  her  chastity.  Am.  &  Eng.  Ency.  of  Law,  Vol. 
21, 1009;  Eeed  v.  Williams,  5  Sneed  (Tenn.),  680;  73  Am. 
Dec.  157. 

Mb.  Justiob  Laoet  deliybred  the  opinion  op  the  Coubt. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant, alleging  the  seduction  and  debauching  of  the  former's 
unmarried  daughter,  Sena  M.  Stone,  a  girl  of  about  nineteen 
years  of  age,  by  the  appellant,  a  young  man  of  about  twenty- 
three  years,  and  the  consequent  pregnancy  of  the  daughter, 
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and  her  being  delivered  of  a  child,  claiming  damages  for  the 
loss  of  services  of  his  daughter,  she  being  then  his  servant, 
and  also  the  usual  damages  in  such  case,  of  the  loss  of  her 
society,  and  disgrace  thereby  put  upon  himself  and  family. 

There  was  a  trial  by  a  jury  and  verdict  and  judgment  for 
appellee  for  $5,600. 

The  circumstances  of  the  alleged  seduction  were  that 
appellant,  who  resided  with  his  mother,  and  appellee,  who 
resided  with  his  wife,  two  daughters  and  a  son,  the  said 
Bena  M.  Stone  being  one  of  the  daughters,  were  neighbor- 
ing farmers,  each  residing  on  his  own  farm. 

In  the  spring  or  summer  of  1894,  appellant  asked  and 
obtained  permission  of  appellee  to  take  his  daughter  Eena 
to  a  dance  at  one  of  the  neighboring  houses,  which  appellant 
did,  in  his  buggy.  At  this  time  they  were  accompanied  to 
the  dance  by  appellee's  other  daughter. 

From  this  time,  April,  1894,  until  in  June,  1895,  appellant 
was  the  suitor  of  Rena,  and  took  her  out  riding  evenings 
in  a  buggy  and  to  various  dances  and  to  a  circus,  until  the 
latter  part  of  September,  when  appellant  succeeded  in  hav- 
ing sexual  intercourse  with  her,  while  out  late  at  night  by 
the  road  side,  the  two  alighting  from  the  buggy  and  per- 
forming the  act  on  the  ground.  This  act  of  sexual  inter- 
course was  followed  by  two  other  acts  in  the  buggy,  on 
other  occasions  while  Bena  and  appellant  were  out  riding 
late  at  night. 

At  the  second  or  third  act  Rena  became  pregnant,  and 
was  delivered  of  a  female  child  July  14, 1895. 

The  appellee  cared  for  and  procured  medical  attendance 
for  his  daughter  during  her  confinement  and  subsequent 
sickness,  but  there  was  no  evidence  of  the  value  of  such  serv- 
ices or  of  the  amount  of  money  appellee  paid  out  for  such 
medical  services. 

The  evidence  tends  to  show  that  Rena's  consent  to  the 
acts  of  sexual  intercourse,  especially  the  first,  was  procured 
by  a  persistent  course  of  importunities  and  blandishments 
on  the  part  of  appellant,  and  a  promise  that  he  would  marry 
her  if  she  became  pregnant,  and  that  when  she  became  with 
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child  he  refused  to  do  so,  but  left  the  girl  to  suffer  her 
mortification  and  disgrace  alone,  thus  casting  serious  and 
lasting  disgrace  on  the  entire  family,  including  appellee,  and 
caused  him  untold  misery  and  mortification. 

The  evidence  tended  to  show  that  appellee's  daughter 
Bena  had  been  in  delicate  health  from  the  time  she  was 
fourteen  years  of  age  and  afflicted  with  nervous  disorder; 
that  she  had  been  under  the  care  of  various  physicians,  had 
been  for  over  a  year  confined  to  her  bed,  and  had  in  fact 
only  partially  recovered  her  health  a  short  time  prior  to 
appellant's  attentions  to  her. 

The  evidence  further  tended  to  show  that  she  had  always 
been  of  good  moral  character  and  reputation  before  that 
time,  and  had  been  in  society  but  little. 

The  appellant,  by  his  counsel,  insists  that  the  evidence 
fails  to  support  the  verdict,  in  that  there  is  no  evidence  to 
establish  the  charge  of  seduction,  and  that  the  carnal  inter- 
course took  place  because  the  appellee's  daughter  ^'  was 
devoid  of  the  ordinary  instincts  of  virtue;"  hence  no 
grounds  in  the  evidence  for  the  giving  of  exemplary  dam- 
ages. 

We  have  examined  the  evidence  carefully,  and  see  no 
room  for  doubt  that  Rena  M.  Stone  was  a  virtuous  girl, 
and  that  her  consent  to  the  immoral  acts  was  obtained  by 
appellant  by  acts  and  conduct  that  marks  him  as  a  seducer, 
and  that  under  circumstances  of  peculiar  aggravation,  and 
the  jury  was  justified  in  so  finding  by  its  verdict  and  in 
awarding  punitive  damages. 

The  appellant  claims  that  he  should  have  a  new  trial 
because  appellee  induced  one  of  his  witnesses  to  depart,  by 
whom  he  expected  to  prove  that  other  young  men  than 
himself  bad  kept  Rena's  company  during  the  year  1893. 
The  name  of  the  witness  was  Elmer  Conrie,  who  it  is 
claimed  had  kept  the  company  of  Rena  prior  to  the  time 
that  appellant  commenced  his  attentions.  While  the  con- 
duct of  the  appellee  was  reprehensible  in  that  regard  in  the 
highest  degree,  we  do  not  think  that  it  would  be  sufficient 
cause  for  reversaL    First,  because  the  appellant  did  not  ask 


136  Appellate  Courts  of  Illinois. 

Vol.  74.]  Migfaell  y.  Stone. 

for  a  continuance  on  account  of  the  witness'  absence; 
secondly,  the  evidence  was  not  of  a  kind  that  was  very 
material,  but  was  merely  cumulative. 

It  is  complained  that  the  court  erred  in  admitting 
impropei*  evidence.  To  this  charge  we  have  to  say  that 
though  the  court  could  have  properly  excluded  some  of  the 
objectionable  evidence,  yet  if  any  error  was  committed  in 
that  regard  it  could  have  had  no  injurious  bearing  against 
the  appellant,  nor  could  it  have  misled  the  jury,  and  any 
such  slight  errors  would  not  be  grounds  for  reversal. 

The  first ,  third  and  fourth  of  appellee's  instructions  are 
complained  of  by  appellant. 

The  first,  that  it  submitted  the  right  of  recovery  for  phy- 
sician's services  furnished  by  appellee  for  his  daughter  in 
confinement,  "  as  the  jury  believe  from  the  evidence  he  has 
sustained,"  when  there  was  no  evidence  that  appellee  had 
paid  out  or  was  liable  for  any  money  for  such  purpose.  We 
do  not  think  this  was  reversible  error  even  though  technic- 
ally erroneous,  for  the  reason  that  the  jury  could  not  have 
been  misled.  If  there  was  no  evidence  the  jury  would  not 
allow  for  any  charge  of  that  kind  under  the  instruction. 
And  then  appellant  is  estopped  to  complain,  for  a  similar 
instruction  was  given  at  his  own  instance,  permitting 
recovery  for  such  expenditure,  if  any. 

The  appellant  objects  to  the  third  and  fourth  instructions 
given  for  appellee,  in  that  they  give  the  right  of  recovery 
for  the  wounded  feelings  of  appellee  and  the  dishonor  and 
disgrace  of  appellee's  family,  incase  the  appellee's  daughter 
was  seduced  by  the  appellant  in  manner  and  form  alleged 
in  the  declaration. 

It  is  objected  that  there  was  no  charge  in  the  declaration 
of  seduction,  but  only  appellee's  daughter  was  by  appellant 
^^  debauched,"  and  that  he  carnallv  knew  her  and  that  she 
became  pregnant,  etc. 

We  think  the  declaration  is  in  the  usual  form  and  accord- 
ing to  approved  precedents  (2  Chitty  PI.  p.  643;  1  Chitty 
PI.  p.  184,)  and  that  the  word  "debauched  "  is  intended  to 
cover  the  charge  of  seduction.  White  v.  Murtland,  71  111, 
250. 
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The  question  of  seduction  was  before  the  jury  on  the 
issue  made  in  the  declaration,  and  if  made  out  it  entitled 
the  appellee  to  recover  for  the  damages  specified  in  the 
instructions  complained  of. 

Besides  this  there  could  have  been  no  misunderstanding 
on  the  part  of  the  jury  on  this  issue,  as  appellant's  instruc- 
tions specifically  defined  what  amounted  to  seduction,  and 
unless  it  was  proven  no  damages  of  the  kind  could  be 
recovered. 

We  see  no  error  in  these  instructions  when  explained  by 
those  given  for  appellant.  The  fourth  instruction  does  not 
assume  the  appellee  was  entitled  as  matter  of  right  to  exem- 
plary damages.  It  told  the  jury  that  appellee  was  entitled 
to  recover  such  damages,  among  other,  for  the  disgrace 
brought  on  himself  and  family  as  the  jury  should  deem 
proper.  This  instruction  is  not  subject  to  the  criticism 
offered,  for  the  reason  that  under  it  the  jury  had  a  discre- 
tion to  say  whether  any  such  damages  were  proper  under 
the  evidence. 

If  the  jury  gave  any  on  such  account  appellee  was  entitled 
to  it,  but  not  if  the  jury  deemed  such  damages  improper 
nnder  the  evidence.  The  court  did  not  err  in  modifying  or 
refusing  any  of  appellant's  instructions. 

The  amount  of  damages,  while  large,  we  do  not  think 
exceeded  what  the  jury  ))a^  a  legal  right  to  give.  The  con- 
sequent injury  to  appellee  and  his  family,  caused  by  appel- 
lant in  seducing  his  daughter,  can  scarcely  be  compensated 
for  or  satisfied  in  money. 

In  some  communities  and  in  the  minds  of  good  citizensr 
the  father  is  morally  justified  in  taking  the  law  in  his  own 
bands  and  slaying  the  seducer  of  his  wife  or  daughter. 
While  such  a  sentiment  can  not  be  approved,  as  being 
opposed  to  the  laws  of  the  land,  yet  it  shows  with  what 
horror  and  indignation  such  an  act  is  received  in  a  civilized 
community. 

Seeing  no  error  in  the  record  the  judgment  of  the  court 
below  is  affirmed. 
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William  MahalTey  y.  Henry  Hoffman. 

1.  WTTKBSSEa— Credibility  for  the  Jury. —The  credibility  of  a  witnees 
Ib  a  question  solely  for  the  jury. 

Assumpsit,  for  wages,  etc.  Appeal  from  the  Circuit  Ck)urt  of  Henry 
County;  the  Hon.  Hiram  Bioblow,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1807.    AfiSrmed.    Opinion  filed  December  17, 1897. 

Blish  &  Lawson,  attorneys  for  appellant. 
Charles  K.  Ladd,  attorney  for  appellee* 

Mr.  Presiding  Justice  Crabtreb  delivered  the  opinion 
of  the  oourt. 

Appellee  sued  appellant  before  a  justice  of  the  peace,  to 
recover  a  balance  he  claimed  was  due  him  from  appellant 
for  wages,  under  a  contract  of  hiring.  On  a  trial  by  jury 
appellee  recovered  a  verdict  upon  which  judgment  was  en- 
tered for  $125.  On  appeal  to  the  Circuit  Court  the  cause 
was  tried  by  a  jury  de  novo^  resulting  in  a  verdict  in  appel- 
lee's favor  for  $125.41.  Upon  suggestion  of  the  trial  court, 
appellee  entered  a  remittitur  for  $25.41,  whereupon  amotion 
for  new  trial  was-overruled  and  judgment^rendered  against 
appellant  for  $100. 

Not  a  single  question  of  law  is  saved  in  the  record  for 
our  consideration.  The  sole  ground  upon  which  appellant 
relies  for  a  reversal  is,  that  the  verdict  is  contrary  to  the 
evidence. 

The  credibility  of  the  witnesses  was  a  question  solely  for 
the  jury. 

There  was  an  irreconcilable  conflict  in  the  evidence  as  to 
everj'^  material  question  involved  in  the  controversy.  It  was 
for  the  jury  to  give  credence  to  the  party  they  thought  best 
entitled  to  it.  They  had  better  opportunities  for  arriving 
at  the  truth  than  we  can  possibly  have  by  a  mere  examina- 
tion and  consideration  of  the  record,  and  we  are  not  disposed 
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to  say  that  we  know  better  than  they  did,  how  the  ques- 
tions of  fact  should  be  decided. 

As  to  the  credibility  of  the  witnesses  it  is  evident  the 
judgment  of  the  judge  who  tried  the  cause  agreed  with 
that  of  the  jury,  and  we  see  no  just  reason  for  reversing  the 
judgment;  it  will  therefore  be  affirmed. 


Dubaque  Fire  and  Marine  Insurance  Co.  t.  John  H. 

Oster. 

1.  Forfeitures— Jn  Policies  of  /n«uran<».— Provisions  of  forfeitures 
in  insurance  policies,  made  for  the  benefit  of  the  insurer,  are  easily 
waived,  and  if  the  practice  of  an  insurance  company  and  its  course  of 
dealing  with  its  policyholders  and  others,  known  to  such  policyholders, 
has  been  such  as  ta  induce  a  belief  that  so  much  of  the  contract  as 
provides  for  a  forfeiture  in  a  certain  event  will  not  be  insisted  upon,  the 
company  will  not  be  allowed  to  set  up  such  forfeiture  as  against  one  in 
whom  their  conduct  has  induced  such  a  belief. 

2.  Noncas — Under  Statutei  Providing  for  Forfeitures  of  Insurance 
Policies, — Where  a  notice  is  given  under  the  provisions  of  a  statute  for 
the  purpose  of  putting  the  holder  of  an  insurance  policy  in  default  and 
declaring  a  forfeiture,  such  notioe  must  conform  to  the  requirements  of 
the  statute  or  it  wiU  be  void. 

8.  Promissort  VoTB^—Oovemed  by  the  Law  of  the  Place  Where 
Payabtc-^The  law  of  the  place  where  a  promissory  note  is  payable 
governs  as  to  the  time  and  mode  of  payment,  and  also  as  to  the  manner 
of  payment,  protest  and  giving  notice. 

4.  Corporations  —  Derivatton  of  PMoers.  —  When  a  corporation 
derives  its  powers  and  has  existence  from  and  under  the  laws  of  a  State, 
it  should  be  governed  by  the' laws  of  such  State  in  any  other  where  it 
does  business  by  courtesy.  It  has  no  powers  other  than  those  given  by 
the  laws  of  the  State,  under  which  it  is  organized. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Jo  Daviess  County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  December 
17,  18OT. 

Shields,  Matthews  and  W.  Spbnslet,  attorneys  for  appel- 
lant. 
A  promissory  note  made  in  Indiana  and  not  negotiable 
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by  the  laws  of  that  State,  niaji  if  negotiable  under  the  laws 
of  Illinois,  be  enforced  in  the  courts  of  the  latter  State  by 
an  indorsee  the  same  as  if  made  in  Illinois.  Hakes  v.  The 
National  Bank  of  Terre  Haute,  61  111.  App.  501. 

Where  an  application  for  insurance  is  made  in  one  State 
by  a  citizen  thereof,  through  agents  located  therein,  to  a 
company  of  another  State,  the  policy,  though  actually  issued 
in  such  other  State,  to  take  effect  on  the  payment  of  the 
first  premium,  and  the  policy  is  delivered  and  premium  paid 
in  the  State  where  the  application  is  made,  the  law  of  that 
State  governs  the  interpretation  and  force  of  the  contract. 
Mutual  Benefit  Life  Ins.  Co.  v.  Robinson,  54  Fed.  Rep.  580. 

Where  the  application  and  premium  note  are  taken  by 
the  company's  agent  in  Massachusetts,  and  by  him  sent  to 
the  home  office  in  Iowa,  where  they  are  accepted  and  the 
policy  is  executed,  the  said  policy  being  delivered  in  Mas- 
sachusetts, the  business  affecting  the  insurance  is  done  in 
Massachusetts.  Reliance  Mutual  Insurance  Company  v. 
Sawyer,  36  N.  E.  Rep.  59;  Equitable  Life  Assurance  Society 
v.  Clements,  140  U.  S.  226. 

D.  &  T.  J.  Sheban  and  J.  M.  Sheban,  attorneys  for 
appellee. 

The  acts  of  parties  performed  under  a  written  contract 
will  be  given  effect  by  the  court  as  placing  a  construction 
upon  the  contract.    Lyles  v.  Lesher,  7  West.  Rep.  (Ind.)  51. 

The  practical  interpretation  of  a  contract  by  the  parties 
is  entitled  to  controlling  influence.  Topliff  v.  Topliff,  122 
TJ.  S.  121;  Chicago  v.  Sheldon,  9  Wall.  50;  Stone  v.  Clark, 
1  Met.  (Mass.)  378. 

^^  A  condition  in  a  policy  of  life  insurance  that  it  shall  be 
void  if  the  annual  premium  is  not  paid  on  or  before  the  time 
specified,  being  one  for  the  benefit  of  the  insurance  com- 
pany, may  be  waived  by  it,  and  if  waived,  the  policy  will 
not  become  void  on  non  payment  at  the  day  specified,  and 
may  be  enforced.  If  the  practice  of  an  insurance  company, 
and  its  course  of  dealing  with  the  insured,  and  others 
known  to  the  insured,  has  been  such  as  to  induce  a  belief 
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that  so  much  of  the  contract  as  provides  for  a  forfeiture  in 
a  certain  event  will  not  be  insisted  on,''  the  company  will 
not  be  allowed  to  set  up  such  forfeiture  as  against  one  in 
whom  their  conduct  has  induced  such  belief."  Chicago  Life 
Ins.  Co,  V.  Warner,  80  111.  410. 

^^  Where  the  practice  of  an  insurance  company  and  its 
course  of  dealing  have  been  such  as  to  induce  the  belief  that 
so  much  of  the  contract  as  provides  for  a  forfeiture  in  a 
certain^  event  will  not  be  insisted  upon,  the  company  will 
not  be  allowed  to  set  up  such  forfeiture  as  against  one  in 
whom  their  conduct  has  induced  such  belief."  Penn  Mutual 
Life  Ins.  Co.  v.  Keach,  82  111.  App.  427;  134  111.  583. 

A  life  insurance  policy  containing  references  to  the  stat- 
utes of  the  State  in  which  it  was  executed,  and  in  which 
the  company  keeps  its  principal  office,  and  providing  that 
the  premiums  and  loss  shall  be  paid  there  and  transmitted 
by  mail  to  the  company's  agent  in  another  State,  where  the 
application  was  made,  and  where  the  insured  and  the  bene- 
ficiary reside,  is  governed  by  the  law  of  the  former  State. 
Milhous  V.  Johnson,  4  N.  Y.  S.  199;  American  Digest  (1889) 
569,  Sec.  26. 

"It  is  a  principle  adopted  every  where  that  the  nature, 
validity  and  interpretation  of  contracts  must  be  governed 
by  the  laws  of  the  country  where  they  are  made,  or  are  to 
be  performed."    Evans  v.  Anderson,  78  111.  558. 

"If  an  agent  in  one  State  of  an  insurance  company,  resi- 
dent of  another,  forwards  the  requisite  papers  to  the  home 
office,  and  a  policy  is  thereupon  issued  and  mailed  directly 
to  the  applicant,  the  contract  is  a  contract  made  in  the 
State  where  the  home  office  is  situated."  May  on  Insur- 
ance, 68  (Edition  1873). 

Mr.  Justice  Laoet  delivered  the  opinion  op  the  Court. 

This  was  a  suit  on  an  insurance  policy  issued  by  appel- 
lant to  appellee.  It  was  issued  in  Dubuque,  where  the  home 
office  was  situate,  in  Iowa,  February  12,  1894. 

The  insurance  company  was  organized  and  received  its 
charter  under  the  laws  of  that  State. 


142  Appellate  Courts  of  Illinois. 

Vol.  74.]  Dubuque  Fire  &  Marine  Ins.  Ck>.  ▼.  Osier. 

The  policy  under  which  the  insurance  was  made  was 
sent  to  one  of  appellant's  agents  at  East  Dubuque,  in  the 
State  of  Illinois,  and  there  delivered  by  such  agent  to  the 
appellee,  who  was  a  resident  of  the  place. 

There  was  $30  of  the  premium  paid  at  the  time  of  the 
issuance  of  the  policy,  and  note  given  by  appellee  for  $9(), 
dae  in  installments,  respectively  $30  each,  February  1, 1895, 
February  1,  1896,  and  February  1, 1897,  and  the  note  was 
dated  February  12,  1894. 

The  insurance  policy  covered  appellee's  one-story  shingled 
roof  frame  building,  occupied  by  him  as  an  agricultural 
implement  store  and  office,  in  East  Dubuque,  Jo  Daviess 
county,  Illinois,  $500,  and  his  office  furniture  therein  $100, 
and  his  agricultural  implements  usually  kept  for  sale  therein 
$900.  The  entire  amount  of  the  insurance  was  for  $1,500, 
and  was  to  continue  until  February  12,  1898,  a  term  of  four 
years,  but  at  the  date  of  the  said  note  each  installment  of 
premium  was  extended  sixty  days  from  the  time  due. 

The  building,  office  furniture  and  agricultural  implements 
were  destroyed  by  fire  April  22,  1895,  and  appellee  sus- 
tained loss  to  the  full  amount  of  the  insurance  of  each  item 
insured. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict  of 
$1,400  for  appellee,  and  judgment  was  rendered  thereon  by 
the  court,  after  overruling  motion  by  appellant  for  a  new 
trial. 

From  such  judgment  this  appeal  is  taken  to  this  court. 
The  insurance  policy  sued  on  has  a  clause  in  it,  among  many 
other  numerous  provisions  to  same  effect,  rendering  the  pol- 
icy void  "  if  the  premium  note  given  for  the  payment  of  tho 
premium  or  any  part  thereof  shall  be  due  and  unpaid  at  the 
time  of  the  loss,"  and  the  declaration  avers  that  there  was 
no  premium  note  ^*  given  for  the  payment  of  the  premium 
or  any  part  thereof  due  and  unpaid  at  the  time  of  said  loss 
except  by  the  consent  of  the  defendant." 

It  appears  from  the  evidence  that  at  the  time  of  the  fire 
neither  of  the  installments  mentioned  in  the  premium  note 
was  paid,  notably  the  one  due  sixty  days  after  February  1, 
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1895,  and  this  is  the  main  cause  assigned  by  the  appellant 
for  a  bar  to  the  action  and  a  reversal  of  the  judgment 
herein. 

It  appears  that  allowing  the  extension  of  sixty  days  from 
the  Ist  day  of  February,  1895,  which  was  allowed  at  the 
time  the  premium  note  was  executed,  the  time  the  said 
installment  became  due  was  April  2,  1895,  and  the  fire 
occurred  April  22,  1895. 

It  is  therefore  insisted  that  there  was  a  forfeiture  on  the 
part  of  appellee  of  his  right  of  recovery  on  the  policy  for 
the  reason  that  the  premium  note  or  the  installment  due 
April  2, 1895,  was  unpaid. 

There  is  no  dispute  but  that  notice  and  proof  of  loss 
was  given  and  made  in  proper  time  by  the  appellee.  The 
statute  of  Iowa  provides,  General  Sections  1729,  1730,  18 
O.  A.  Ch.  210,  Sections  1  and  2  of  McOlain's Code  of  Iowa: 

1729.  How  eflfectod— (18  G.  A.,  Oh.  210):  "In  every 
instance  where  a  fire  insurance  company  or  association 
doing  business  in  this  State  shall  hereafter  take  a  note  or 
contract  for  the  premium  on  any  insurance  policy,  or  shall 
hereafter  take  a  premium  note  or  contract  which,  by  ils 
terms,  or  by  any  agreement  or  rule  of  the  company  or  asso- 
ciation, is  assessable  for  the  premium  due  on  the  policy  for 
which  it  is  given,  such  insurance  company  or  association 
shall  not  declare  such  policy  forfeited  or  suspended  for  non- 
payment of  such  note  or  contract,  except  as  hereinafter 
provided,  anything  in  the  policy  or  application  to  the  con- 
trary notwithstanding.'' 

1730.  NoticeK-(19  G.  A.,  Ch.  210,  2):  "Within  thirty 
days  prior  to,  or  at  any  time  after  the  maturity  of  any  note 
or  contract,  whether  assessable,  or  where  the  time  of  pay- 
ment is  fixed  in  the  contract  given  for  the  premium  on  any 
policy  of  insurance,  such  company  or  association  may  serve 
a  notice,  in  writing,  upon  the  insured,  that  his  note,  or  an 
installment  thereof,  is  due,  or  to  become  due,  stating  the 
amount  which  will  be  due  on  the  note  or  contract,  and  also 
the  amount  required  to  pay  the  customary  short  rates, 
including  the  expense  of  taking  the  risk  up  to  the  time  the 
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policy  will  be  suspended  under  the  notice  in  order  to  cancel 
the  policy,  and  that,  unless  the  payment  is  made  within 
thirty  days,  his  policy  will  be  suspended.  Such  notice  may 
be  served  personally  or  by  registered  letter  addressed  to 
the  assured,  at  his  postoffice  address  named  in  or  on  the 
policy,  and  no  policy  of  insurance  shall  be  suspended  for 
non-payment  of  such  amount  until  thirty  days  after  such 
notice  has  been  served." 

The  appellant  recognized  the  existence  and  binding  force 
of  the  above  statute  of  the  State  of  Iowa,  and  wrote  out 
and  directed  to  appellee,  at  his  postoffice  address,  East 
Dubuque,  111.,  a  notice,  and  placed  in  the  postoffice  at 
Dubuque,  la.,  which  was  duly  admitted  in  evidence,  and  is  as 
follows : 

**  Dubuque  Fibb  and  Makine  Insurance  Company. 

Dubuque,  Iowa. 
J.  J.  LiNEHAN,  President.  N.  J.  Schrup,  Secretary. 

February  25,  1895. 

John  H.  Oster,  East  Dubuque,  Jo  Daviess  County,  Illinois. 

Dear  Sir:  An  installment  of  your  note  1295,  given  to 
this  company  for  insurance  under  policy  No.  33,735,  will  be 
due  February  1,  1895.     Amount  $30.00. 

Please  remit  the  full  amount  on  or  before  its  maturity, 
by  bank  draft,  registered  letter,  postoffice  order,  or  by 
express. 

Unless  this  installment  is  paid  within  thirty  days  from 
the  mailing  of  this  notice,  your  policy  will  be  suspended, 
according  to  the  provisions  of  Chapter  210,  Laws  of  1880, 
and  we  will  be  compelled  to  place  your  note  in  the  hands 
of  an  attorney  for  collection,  thus  making  you  additional 
expense,  which  we  trust  will  be  avoided. 

Special  Notice. — No  agent  or  other  person  is  authorized 
to  collect  or  receive  payment  on  said  note  unless  he  has  the 
note  in  his  possession  at  the  time;  and  any  payment  made 
to  such  agent  or  person  will  not  be  recognized  by  this  com- 
pany. 

Very  truly  yours, 

N,  J.  Schrup,  Secretary.** 
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"  NoTioB  Required  by  Law. 

The  following  figured  are  given  to  conform  to  and  satisfy 
the  requirements  of  the  statute  passed  by  a  recent  legisla- 
ture, which  also  requires  us  to  transmit  this  notice  by  reg- 
istered letter  as  a  protection  to  the  company. 

If  you  desire  to  cancel  this  policy  it  will  be  necessary  for 
you  to  pay  short  rates  and  expenses,  which  amount  to  $54, 
and  send  your  policy  with  such  remittance;  but  if  you  wish 
to  keep  your  policy,  then  you  must  send  the  amount  stated 
on  the  other  side  of  this  circular. 

N.  J.  SoHKUP,  Secretary." 

The  above  notice  was  sent  from  Dubuque,  la.,  in  a  regis- 
tered letter,  and  placed  in  the  latter  named  postoffice,  and 
the  receipt  of  the  letter  dated  the  same  date  of  the  notice, 
February  35, 1895,  purported  to  be  signed  by  appellee,  offered 
in  evidence,  but  for  some  reason  ruled  out  by  the  court,  per- 
haps because  appellee's  signature  was  not  proven.  But  the 
evidence  showed  that  the  letter  was  placed  in  the  Dubuque 
postoffice  on  the  date  of  its  date,  and  as  the  two  places, 
Dubuque,  la.,  and  East  Dubuque,  111.,  are  only  a  short  dis- 
tance apart,  the  presumption  would  be  that  appellee  received 
the  notice  the  same  or  the  next  day. 

The  notice  conforms  to  the  Iowa  statute  in  every  particu- 
lar except  that,  by  some  error  in  the  secretary  of  the  com- 
pany (appellant)  it  is  stated  that  the  $30  installment  was 
due  February  1, 1895,  when  in  fact  by  reason  of  the  exten* 
sion  it  was  due  April  2,  1895,  and  the  further  fact  that  the 
installment  of  the  premium  being  due  by  the  extension  of 
sixty  days  from  the  time  mentioned  in  the  note,  April  2, 
1895,  the  notice  would  not  be  given  within  thirty  days  prior 
to  the  time  the  installment  became  due,  but  from  the  date 
of  the  notice,  February  25,  1895,  to  April  2d  of  the  same 
year,  it  would  be  thirty-seven  days,  and  the  notice  failed  to 
be  legal  under  the  other  provision  of  the  statute  permitting 
the  notice  to  be  given  after  the  installment  for  premium  in 
the  note  as  fixed  by  the  extension  became  due.  Therefore, 
while  the  appellee  was  notified  by  the  notice  given  that  the 
appellant  relied  on  a  notice  to  be  given  under  the  statutes 

Yoft.  LXXIV  10 
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of  Iowa  quoted,  the  notice,  by  mistake  of  appellant,  did  not 
in  the  time  it  was  given  conform  to  such  statute,  and  as  a 
legal  notice  was  void. 

If  the  installment  of  premium  had  been  due  February  1, 
1895,  as  appellant  supposed  when  the  notice  was  given,  the 
appellee  would  have. had  more  than  thirty  days  in  which  to 
pay  it  after  it  became  due,  not  only  twenty-five  days  from 
February  1st  to  February  25th,  but  thirty  days  in  addition 
from  the  date  of  the  notice. 

As  it  was,  appellee  was  required  by  the  notice  to  pay  the 
installment  six  davs  before  it  was  due,  in  accordance  with 
the  terms  of  the  ai^reement  to  extend. 

Notwithstanding  thisabortive  attempt  to  put  the  appellee 
in  default,  and  to  declare  his  policy  of  insurance  void  by 
reason  of  non-pa3''ment  of  this  installment  of  premium,  we 
think  that  the  appellee  was  justified  in  believing  that  the 
appellant  did  not  intend  to  declare  the  policy  void  in  any 
other  mode  than  in  accordance  with  the  statute  of  Iowa. 
Provisions  of  forfeiture  in  an  insurance  policy  made  for  the 
benefit  of  the  company  are  easily  waived  by  it.  The  Supreme 
Court  and  Appellate  Court  have  held  that  "  If  the  practice 
of  an  insurance  company,  and  its  course  of  dealing  with  the 
insured  and  others  known  to  the  insured,  has  been  such  as 
to  induce  a  belief  that  so  much  of  the  contract  as  provides 
for  a  forfeiture  in  a  certain  event  will  not  be  insisted  on, 
the  company  will  not  be  allowed  to  set  up  such  forfeiture 
as  against  one  in  whom  their  conduct  has  induced  sucii 
balief."  Chicago  Life  Ins.  Co.  v.  Warner,  80  111.  410;  Penn 
Mutual  Life  Ins.  Co.  v.  Keach,  32  111.  App.  427;  same,  134  111. 
583.  And  further,  this  was  the  int/crpretation  put  upon 
the  contract  by  appellant.  Lyles  v.  Lester,  7  West.  Ilep. 
(Ind.)  5J. 

We  think  that  the  giving  of  the  notice  showing  a  reliance 
of  appellant  on  the  statute  of  Iowa  to  put  the  appellee  in 
default,  and  declare  a  forfeiture  was  well  calculated  to 
induce  a  belief  in  the  mind  of  appellee  that  no  other  means 
would  be  resorted  to  by  it. 

We  have  considered  the  case  as  though  the  entire  con- 
tract was  an  Illinois  contract  and  not  an  Iowa  contract; 
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we  wiU  now  consider  the  question  here  raised  whether  the 
contract  was  or  was  not  an  Iowa  contract  so  far  as  the  for- 
feiture for  non-payment  of  the  installment  in  the  premium 
note  was  concerned.  We  need  not  consider  whether  it 
might  not  be  an  Illinois  contract  concerning  other  matters 
in  the  policy. 

The  note  was  unquestionably,  as  to  its  payment,  which 
directly  affected  the  clause  of  forfeiture,  an  Iowa  contract, 
and  when  the  note  became  due,  and  each  installment,  was 
governed  by  the  laws  of  that  State.  It  was  payable  by  its 
terms  at  the  home  office  of  the  appellant  in  Dubuque,  la. 

"  The  law  of  the  place  where  the  notes  were  payable  we 
consider  governed  as  to  time  and  mode  of  payment,  manner 
of  payment,  protest  and  giving  notice."  Daniel  on  Notes 
and  Bills,  344,  345;  1  Daniel  on  Negotiable  Instruments,  Sec. 
911, 912;  Wooley  v.  Lyon,  117  111.  248;  Guignon  v.  Union 
Trust  Co.,  156  111.  135. 

Therefore  we  think  the  time  when  the  premium  note 
became  due,  and  each  installment  thereof,  was  governed  by 
the  two  sections  of  the  Iowa  statute  above  quoted.  . 

The  following  is  another  provision  of  the  Iowa  statute : 
General  Section  1733,  Sec.  2,  Chap.  211,  18  G.  A.  Vol.  1, 
1888,  McLean's  Code,  Iowa. 

"  1733.  Copy  of  application— (18  G.  A.,  Ch,  211,  2).  All 
insurance  companies  or  associations  shall,  upon  the  issue  or 
renewal  of  any  policy,  attach  to  such  policy,  or  indorse 
thereon,  a  true  copy  of  any  application  or  representation  of 
the  assured,  which,  by  the  terms  of  such  policy,  are  made  a 
part  thereof,  or  of  the  contract  of  insurance,  or  referred  to 
therein,  or  which  may  in  any  manner  affect  the  validity  of 
such  policy.  The  omission  so  to  do  shall  not  render  the 
policy  invalid,  but  if  any  company  or  association  neglects 
to  comply  with  the  requirements  of  this  section,  it  shall  for- 
ever be  precluded  from  pleading,  alleging  or  proving  such 
application  or  representations  or  any  part  thereof,  or  falsity 
thereof,  or  any  parts  thereof,  in  any  action  upon  such 
policy,  and  the  plaintiff  in  any  such  action  shall  not  be 
required,  in  order  to  recover  against  such  company  or  asso- 
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ciation,  either  to  plead  or  prove  such  application  or  repre- 
sentation, but  may  do  so  at  his  option." 

The  Supreme  Conrt  of  Iowa  has  held,  "  where  a  past  due 
premium  note  was  set  up  to  defeat  a  policy,  held,  that  it 
could  not  have  that  effect,  since  a  copy  of  it  was  not 
attached  to  the  policy  as  required  by  statute."  Lewis  v. 
The  Burlington  Ins.  Co.,  71  la.  97. 

In  this  case  no  such  copy  of  the  note  was  attached  to 
the  policy,  and  under  the  Iowa  statute  no  claim  of  forfeiture 
could  be  set  up  in  order  to  defeat  recovery  under  the  policy. 

There  is  some  conflict  of  authority  as  to  whether,  under 
the  evidence,  the  policy  itself  is  an  Illinois  or  an  Iowa 
contract. 

It  seems  to  us  that  where  a  corporation  derives  its  powers 
and  has  existence  from  and  under  the  laws  of  any  State, 
that  it  should  be  governed  by  those  laws  in  any  other 
State  where  it  does  business  by  courtesy.  The  corporation 
has  no  powers  other  than  those  of  the  State  under  which  it 
is  organized.  Mutual  B.  L.  Ins.  Co.  v.  Wise,  34  Md.  597; 
McKim  V.  Glenn,  66  Md.  479;  Fidelity  Mutual  Ins.  Assn.  v. 
Ficklin,  21  Atl.  Rep.  Md.  680. 

But  whether  we  are  right  in  this  proposition  or  not,  we 
think  the  appellant  under  the  evidence  is  estopped  from 
setting  up  the  non-payment  of  the  installment  of  the  premium 
in  the  note  in  question. 

Taking  this  view  of  the  question  the  recovery  was  right 
without  regard  to  the  other  questions  in  the  case. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Chicago  &  Eastern  Illinois  B.  B.  Co.  v.  Bobert  A.  Enapp. 

1.  Questions  of  Fact— Jn  Personal  Injury  Cases, — In  actions  for 
personal  injuries,  the  questions  as  to  whether,  under  all  the  circum- 
stances, the  plaintiff  was  in  the  exercise  of  ordinary  care  for  his  per- 
sonal safety,  and  as  to  whether  the  defendant  was  negligent,  are  for  the 

jury- 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  pre- 
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siding.    Heard  in  this  court  at  the  May  term,  1897.    Affirmed.    Opinion 
filed  December  17,  1897. 

W.  H.  Lyfoed,  attorney  for  appellant;  W.  J.  Calhoun, 
of  counsel. 

D.  &  T.  J.  Sheean  and  J.  M.  Shbean,  attorneys  for 
appellee. 

Ms.  JUSTIOE  LaOEY  DELIYEBED  the  OPINION  OF  THE  GoUBT. 

This  was  an  action  on  the  case  by  appellee  to  recover 
damages  from  the  appellant  for  the  loss  of  his  hand,  occa- 
sioned by  being  caught  between  a  coupling-pin  and  the 
dead-wood  of  the  draw-bar  of  one  of  appellant^s  cars,  while 
trying  to  adjust  the  pin,  in  discharge  of  his  duties  as  con- 
ductor of  a  freight  train,  at  Brazil,  in  the  State  of  Indiana, 
which  pin  had  not  passed  down  to  its  proper  place. 

The  appellee  obtained  a  verdict  from  a  jury  for  the  sum 
of  $5,000,  upon  which  judgment  was  rendered.  There  is 
no  point  made  as  to  the  excess  of  damages. 

It  appears  from  the  averments  in  the  declaration  that  the 
points  of  negligence  charged  against  appellant  were,  that 
the  draw-bar  on  the  car  had  no  shoulder,  collar-plate  or 
other  device  to  prevent  the  draw-bar  from  sliding  under 
the  car,  that  the  supporting  straps  on  the  right  side  of 
the  draw-bar  were  loose  and  detached,  so  that  said  draw- 
bar was  not  confined  in  its  movements  to  its  proper  socket, 
and  that  the  said  coupling-pin  was  held  out  of  its  hole  in 
the  draw- bar,  because  of  its  not  being  a  proper  appliance 
to  be  used  in  connection  with  the  draw-bar  in  question.  The 
appellee's  left  hand,  while  he  was  engaged  in  coupling,  was 
caught  and  pinioned  between  the  head  of  the  said  coupling- 
pin  and  the  dead-woods  on  said  car,  by  which  it  was  crushed 
and  mangled  and  two  fingers  thereof  totally  destroyed,  and 
the  usefulness  of  the  remaining  fingers  on  said  hand  greatly 
impaired,  and  the  usefulness  of  the  whole  left  arm  of 
appellee  permanently  injured,  etc. 

The  appellee  averred  in  the  declaration  that  he  had  no 
means  of  knowing  of  the  faulty  construction  of  the  said 
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draw-bar  and  coupling  device  in  question,  or  failure  to  have 
a  collar-plate  thereon,  or  of  the  supporting  straps  thereon 
being  loose  and  detached,  and  that  there  was  no  way  by 
which  he  could  foresee  and  anticipate  any  danger  from 
attempting  to  press  down  the  said  coupling-pin  through  the 
draw-bar,  and  that  in  going  between  said  cars  in  attempting 
to  press  down  the  said  coupling-pin,  and  in  all  things  in  dis- 
charge of  his  duties  in  making  up  and  inspection  of  the  said 
train,  and  previous  to  the  time  of  the  injury  in  question,  he 
was  in  the  exercise  of  due  and  reasonable  care  and  caution 
for  his  personal  safety;  and  the  appellant,  in  performing  its 
duties  as  alleged,  was  not  in  the  exercise  of  reasonable  care 
and  caution  to  provide  appellee  with  reasonably  safe  appli- 
ances and  devices  for  the  performance  of  his  duties,  etc. 

Another  count,  by  way  of  amendment  to  the  declaration, 
charged  the  negligence  touching  the  draw-bar  and  coup- 
ling-pin in  a  somewhat  different  manner,  in  that  the 
coupling-pin  used  was  designed  for  a  different  style  of 
draw-bar,  the  hole  in  the  draw-bar  for  the  insertion  of  the 
coupling-pin  being  flat  and  oval  in  shape  and  intended  for 
a  flattened  coupling-pin,  while  the  coupling-pin  in  use  was 
round,  and  consequently  unsafe  to  use  with  the  draw-bar, 
and  said  pin  was  too  large  for  insertion  in  the  hole  of  the 
draw-bar,  so  that  the  said  car,  with  the  appliances  described, 
was  in  an  unsafe  and  dangerous  condition,  etc.,  and  that 
said  car  was  negligently  received  from  the  Vandalia  railroad 
without  proper  inspection,  etc. 

The  evidence  shows  that  the  appellee  was  a  conductor  of 
a  freight  train  between  Momence,  Illinois,  and  Brazil, 
Indiana,  being  about  130  miles  between  the  two  termini, 
and  there  was  at  Brazil  a  system  of  car  inspection. 

The  appellee's  hand  was  injured  April  10,  1895,  while 
attempting  to  adjust  a  coupling-pin  and  to  shove  it  down 
to  its  proper  place,  which  pin  he  saw  sticking  up  in  the 
draw-bar  about  two  inches  above  it.  The  pin  was  round 
and  the  hole  through  the  draw-bar  oblong,  the  pin  not 
being  made  to  be  used  in  such  a  draw-bar.  The  evidence 
further  tended  to  show  that  there  was  no  device  used  to 
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prevent  the  draw-bar  from  going  in  under  the  car,  and  that, 
while  appellee  went  in  between  the  cars  to  inspect  the 
coupling  and  was  trying  to  pull  the  coupling-pin  out,  the 
car  came  back  and  shoved  the  pin  through  his  hand  into 
the  dead-wood;  that  the  appellee  had  no  reason  to  suspect 
that  the  cars  would  be  moved  when  he  went  in  between 
them  to  inspect;  that  when  he  took  hold  of  the  pin,  there 
was  five  inches  space  between  the  pin  and  the  dead-wood; 
that  there  were  no  lugs  to  prevent  the  draw-bar  from  going 
back,  nor  bulging  of  the  head  of  the  draw-bar  to  prevent 
it  from  so  doing;  that  there  was  no  device  of  any  kind  to 
prevent  the  draw-bar  from  going  under;  this  kind  of  a 
draw-bar  was  called  a  spindle  draft-iron.  Appellee  was 
held  until  the  slack  ran  back,  then  he  pulled  his  hand  out; 
the  coupling  device  was  on  the  head  end  of  the  car,  being 
numbered  4307. 

The  rules  of  the  company  require  that  conductors  should 
particularly  know  that  the  cars  in  their  trains  are  in  good 
order  when  entering  or  leaving  a  siding  or  waiting  for 
other  trains,  and  all  cars  taken  in  their  trains  at  inter- 
mediate stations  must  be  examined  with  extra  care,  and  it 
is  the  duty  of  the  inspector  to  inspect  the  oars  before  they 
are  ordered  out,  as  the  car,  the  draw-bar  of  which  injured 
appellee,  had  just  been,  prior  to  his  injury. 

It  is  the  duty  of  the  car  inspector  to  see  that  machinery 
is  in  order — the  wheels,  springs,  lugs,  plates,  draft-iron,  etc. 

The  •main  point  of  controversy  in  the  trial  before  the 
jury  was  as  to  whether  the  draw-bar  and  its  appliances 
were  in  such  a  state  of  repair  and  proper  construction  as 
that  it  would  not  go  farther  back  than  was  usual  in  such 
machinery. 

If  it  was  out  of  repair  and  would  go  too  far  back,  and  for 
that  reason  appellee  got  his  band  mashed  while  having  hold 
of  the  pin,  not  having  notice  of  the  defect,  then  he  had  a 
right  of  recovery,  if  he,  under  all  the  circumstances,  was  in 
the  exercise  of  ordinary  care  and  the  jury  believed  appel- 
lant negligent  in  not  discovering  and  not  repairing  the 
machinery. 
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This  was  all  a  question  of  fact  for  the  jury. 

The  appellant  is  chargeable  with  notice,  because  its 
inspector  had  just  oiled  and  inspected  the  train,  and  must 
have  seen  the  defective  condition  of  the  draw-bar,  if  the 
jury  believed  that  the  draw-bar  and  coupling-pin  were 
defective. 

There  was  some  objection  to  the  introduction  of  evidence 
on  part  of  appellee,  but  we  think  not  well  taken;  even 
if  some  of  the  questions  allowed  and  answered  were  some- 
what objectionable  we  can  not  see  that  any  serious  harm 
was  done,  and  the  errors  would  be  too  slight  to  justify  the 
court  in  reversing  the  judgment  on  that  account. 

The  court  below  was  asked  by  appellant  to  instruct  the 
jury  to  render  a  verdict  in  its  favor. 

It  was  not  only  not  error  to  refuse  this,  but  it  would  have 
been  error  under  the  state  of  the  evidence  to  have  given  it. 

While  the  evidence  was  somewhat  conflicting  on  the 
main  issue  in  the  case,  we  tl|ink  it  was  a  fair  case  for  the 
jury,  and  that  it  was  justified,  after  a  fair  hearing,  in  find- 
ing for  appellee.  The  evidence  is  somewhat  voluminous 
and  it  would  serve  no  good  purpose  for  us  in  this  opinion 
to  go  into  a  detailed  examination  of  it;  suffice  it  to  say,  we 
have  given  it  a  careful  examination. 

Seeing  no  error  in  the  record,  the  judgment  of  the  Cir- 
cuit Court  is  affirmed.    Judgment  affirmed. 


Martin  Welke  et  al.  v.  The  Pabst  Brewing  Co« 

1.  Practice— Jfofion*  Taken  Under  Advisement-^Where  a  party  liti- 
gant makes  a  motion  in  a  case  and  the  court  makes  no  decision  thereon, 
but  takes  the  same  under  advisement  and  afterward  decides  the  case 
against  the  mover  of  the  motion,  such  decision  operates  as  a  denial  of  the 
motion. 

3.  Indemnity  Oontracts— i2iflr/i^  of  Suretie8,^A  surety  has  the  right 
to  insist  upon  the  identical  terms  of  his  contract,  and  if  he  does  not 
assent  to  a  variation  of  it.  and  a  variation  is  made,  it  will  release  him. 

Assumpsit,  upon  a  contract  of  indemnity.  Appeal  from  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Charles  Blanchabd,  Judge,  pre- 
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siding.    Heard  in  this  court  at  the  May  term,  1897.    Beyersed  and 
remanded.    Opinion  filed  September  20,  1897. 

Henry  M.  Eellt  and  McDouoali.  &  Chapman,  attorneys 
for  appellants. 

The  courts  have  repeatedly  announced  that  contracts  and 
obligations  of  sureties  are  always  construed  in  favor  of 
sureties^  Burns  v.  Singer  Mfg.  Co.,  87  Ind.  541;  City  of 
Lafayette  v.  James,  92  Ind.  240;  Crego  v.  The  People,  36  111. 
App.  407. 

The  contracts  or  obli^tions  of  a  surety  can  not  be  extended 
beyond  the  clear  and  absolute  terms  of  the  undertaking;  no 
presumption  of  equities  are  allowed  to  change  or  alter  the 
legal  obligation.  Linch  v.  City  of  Litchfield,  16  111.  App. 
612;  Reed  v.  Crarab,  22  111.  App.  34;  People  v.  Bartels,  38  111. 
App.  428;  Reynolds  v.  Hall,  1  Scam.  35;  People  v.  Moon,  3 
Scam.  123;  StuU  et  al.  v.  Hance,  62  111.  52;  Dodgson  v.  Hen- 
derson, 113  111.  360;  Burlingt9n  Ins.  Co.  v.  Johnson,  120  111. 
622;  People  v.  Toomey,  122  111.  308;  Vinyard  v.  Barnes, 
124  111.  346;  Shreffler  v.  Nadelhoffer,  133  111.  651;  City  of 
Sterling  v.  Wolf,  163  111.  467. 

A  surety  can  only  be  charged  when  the  case  is  brought 
within  the  very  terms  of  the  contract.  Abbott  v.  Brown,  30 
111.  App.  376;  Crego  v.  People,  36  111.  App.  407;  People  v. 
Foster,  133  111.  504. 

The  extent  of  a  surety's  liability  must  be  embraced  in  the 
obligation  or  contract.  Chicago  &  A.  R.  R.  Co.  v.  Higgins, 
58  111.  128;  PhiUips  v.  Singer  Mfg.  Co.,  88  IH.  305. 

Sureties  have  a  right  to  declare  conditions.  Hood  v.  Pad- 
dock-Hawley  Iron  Co.,  63  111.  App.  229. 

E. C.Swift  and  Snow  &  Hinbbauoh, attorneys  for  appellee. 

Mr.  Justice  Wbioht  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  the  appellee  against  the  appel- 
lants upon  an  indemnity  contract  executed  by  the  latter  to 
the  appellee  to  secure  the  performance  by  one  Eugene 
Normandin  of  a  certain  contract  for  the  sale  of  beer  to  him 
by  appellee.    The  two  contracts  are  as  follows : 
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*•'  The  Pabst  Brewing  Company,  of  Milwaukee,  Wiscon- 
sin, a  corporation,  hereby  agrees  with  Eugene  Normandin, 
of  Seneca,  111.,  to  sell  him  such  beer  of  the  quality  usually 
manufactured  by  said  corporation  as  he  shall  purchase  under 
this  agreement  at  the  following  prices,  viz.: 
Keg  beer,  "  Standard  "  at  the  rate  of  $ . .  per  bbl. 
"^     "     «  Bohemian "  at  the  rate  of    ..     "    " 
«        "     "  Hofbrau "  at  the  rate  of    . .     "    " 
Bottled  beer,  "  Export,"   $ . .  per  case,  $ . .  per  cask  6  doz.  qts. 
"        "    "Bavarian,"  ..         "  ..       «         « 

"        "    "Hofbrau,"   ..         «  ..       *<         «        " 

«        "    "Bavarian,"  ..         «  ..       «         "        " 

"        "    "Select,"        ..         "  ..       «         "        « 

Bottled  beer  casks  containing  10  doz.  pints,  more  than 
quarts. 

These  prices,  including  the  freight  on  beer  from  Mil- 
waukee, Wis.,  to  Seneca,  111.,  as  well  as  on  the  empty  pack- 
ages returned  from  there  to  said  city  of  Milwaukee,  to  be 
subject,  however,  to  a  proportionate  change  at  the  option 
of  said  Brewing  Company  in  case  cost  of  manufacture  or  of 
transportation  shall  be  changed. 

Said  Eugene  Normandin  agrees  to  pay  said  company  for 
said  beer  the  prices  before  mentioned,  and  to  pay  the  rail- 
road freight  on  all  shipments  made  to  him  under  this  a<}:ree- 
ment,  which,  upon  the  receipt  of  the  original  freight  bill  by 
the  Pabst  Brewing  Company,  shall  be  credited  on  its  books 
to  his  account;  and  he  also  agrees  to  reship  as  soon  as 
empty  all  kegs  and  packages  in  which  said  beer  was  received, 
the  delivery  to  the  company  of  shipping  receipts  therefor 
constituting  such  reshipment;  and  for  empty  bottles  and 
cases  reshipped  as  before  stated  to  said  Pabst  Brewing 
Company  it  agrees  to  credit  the  account  of  said  Eugene 
Normandin  as  follows :  2^  cents  for  each  case  (in  good 
condition),  48  cents  per  dozen  quart  bottles  and  36  cents  per 
dozen  pint  bottles,  actual  count,  at  Milwaukee,  provided  said 
bottles  are  regular  beer  bottles,  known  as  "  Ex|jort "  beer 
bottles.  The  said  company  agrees  to  allow  a  running  credit 
on  said  sales  to  at  least  the  amount  of  one  thousand  dollars 
on  the  purchases  made  under  this  contract;  this  amount  to 
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include  $ —  now  due  and  owing  by  said to  said  Pabst 

Brewing  Company  which  credit  shall  expire  and  the  amount 
thereof  become  due  and  payable  upon  the  termination  of 
this  agreement,  or  upon  thirty  days  demand  at  any  time. 
And  for  all  beer  said  Eugene  Normandin  may  purchase  in 
excess  of  the  amount  of  said  credit,  he  hereby  agrees  to  pay 
for  at  the  rates  aforesaid  at  the  time  of  sending  in  his  order 
therefor.  And  in  consideration  of  this  agreement,  said 
company  agrees  that  during  the  performance  of  this  con- 
tract it  will  not  sell  or  consign  beer  of  its  manufacture  to 
any  other  party  within  the  town  of  Seneca,  111.,  or  its  vicin- 
ity. And  said  Eugene  Kormandin  agrees  that  during  the 
continuance  of  this  agreement  he  will  neither  sell  nor  be 
interested  in  the  sale  of  any  beer  not  manufactured  by  the 
Pabst  Brewing  Company. 

This  agreement  shall  not  be  binding  upon  the  said  Pabst 
Brewing  Company  until  the  same  has  been  signed  by  one 
of  its  officers  and  its  corporate  seal  affixed  at  Milwaukee, 
Wisconsin. 

This  agreement  may  be  terminated  by  either  party  upon 
ten  days  notice  to  the  other  in  writing. 

In  witness  whereof,  the  names  of  the  parties  to  this  con- 
tract are  hereto  subscribed,  this  —  day  of ,  A.  D.  1S9- 

In  presence  of  Pabst  Brkwino  Company, 

Fred  Ruenzel.  By  Frank  N.  Feld,  Treas. 

H.  I.  Staur.  Eugene  Normandin. 

In  consideration  of  the  foregoing  agreement,  and  in  order 
to  induce  the  Pabst  Brewing  Company  to  execute  the  same 
and  thereby  to  secure  to  Eugene  Normandin  the  benefit  and 
advantage  thereof,  we,  Martin  Welke,  of  Dayton,  La  Salle 
county,  Illinois,  and  Byron  D.  Snell,  living  about  twelve 
miles  southwest  of  Ottawa,  La  Salle  county,  Illinois,  for 
value  received,  hereby  become  surety  for  the  said  Eugene 
Normandin,  and  do  hereby  jointly  and  severally  guar- 
antee the  faithful  performance  of  said  contract,  to  the 
extent  hereinafter  set  forth,  and  hereby  bind  ourselves,  our 
heirs,  executors  and  assigns,  to  indemnify  and  hold  harm- 
less the  said  Pabst  Brewing  Company  for  any  loss  or  dam- 
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age  it  shall  sastain  by  reason  of  any  failure  by  said  Eugene 
Kormandin  to  perform  any  of  the  agreements  therein  con- 
tained, to  the  amount  and  sum  of  one  thousand  dollars,  it 
being  understood  that  our  liability  shall  not  exceed  that 
sum,  however  great  the  default  of  said  Eugene  Normandin 
may  be. 

Dated  this  — day  of ^  A.  D.  189-. 

Byron  D.  Snell.  (Seal.) 

In  presence  of  Mabtin  Welke.    (Seal.) 

E.  NoBMANDIN. 

The  declaration,  after  setting  out  the  contracts  as  above, 
avers  that  in  pursuance  of  the  contract  v^ith  Normandin, 
appellee  did,  from  time  to  time,  furnish  to  him  at  the  town 
of  Seneca,  large  quantities  or  beer,  of  the  value  of  two  thou- 
sand dollars,  which  was  wholly  unpaid. 

Issues  being  formed  upon  the  declaration,  a  jury  was 
waived  and  a  trial  had  by  the  court,  resulting  in  a  finding 
and  judgment  against  appellants  for  $669.71,  to  reverse 
which  they  appeal  to  this  court,  assigning  for  error  that 
the  court  admitted  improper  evi<ience,  refused  to  hold  as 
law,  in  the  decision  of  the  case,  certain  propositions  sub- 
mitted to  it  by  the  appellants,  and  that  the  finding  and 
judgment  of  the  court  is  contrary  to  the  law  and  the  evi- 
dence. 

Kotwithstandin^:  the  declaration  avers  the  shipments  were 
made  to  Normandin  at  Seneca,  Illinois,  the  proof  shows 
they  were  made  at  Morris,  Carbon  Hill  and  Braid  wood,  and 
there  was  no  evidence  that  any  of  those  places  were  in  the 
vicinity  of  Seneca.  Appellants  moved  to  exclude  the  evi- 
dence of  these  shipments,  which  motion,  the  record  shows, 
the  court  took  under  advisement  with  the  case,  and  no 
express  ruling  thereon  appears  in  the  record;  but  the  find- 
ing and  judgment  of  the  court  being  for  the  full  amount 
proved,  operated  to  deny  the  motion.  On  the  trial  appel- 
lants requested  the  court  to  hold  as  law,  in  the  decision  of 
the  case,  that  appellee  was  not  entitled  to  recover  for  beer 
sold  and  shipped  to  Normandin,  except  at  Seneca,  and  that 
the  other  places  named  were  not  in  the  vicinity  of  Seneca, 
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and  also  that  appellee  could  not  recover  in  the  case  for  any 
beer  sold  to  Normandin,  unless  it  was  sold  under  the  con- 
tract in  evidence,  which  propositions  the  court  refused,  and 
appellants  duly  excepted. 

These  rulings  of  the  court,  upon  the  evidence  and  the 
propositions  of  law  submitted  to  it,  raise  the  question 
whether,  under  the  averments  of  the  declaration,  the  con- 
tracts in  evidence  and  the  oral  testimony  concerning  the 
shipments,  appellee  was  entitled  to  recover  against  the 
appellants.  Appellee  is  in  no  position  to  complain,  if  the 
same  construction  shall,  by  the  court,  be  given  to  its  con- 
tract with  Normandin,  that  by  its  declaration  is  attributed 
to  it;  which  is,  that  it  covered  only  sales  for  shipment  to 
Seneca,  lUinqis.  If  the  places  to  which  shipments  were  in 
fact  made,  were  claimed  to  be  in  the  vicinity  of  Seneca, 
averment  thereof  should  have  been  made.  No  such  aver- 
ment appears,  and  it  is  well  known  they  are  not  in  such 
vicinitv.  We  think  a  fair  construction  of  the  contract 
limits  the  place  of  shipment  for  which  appellants  were  to 
become  liable,  to  Seneca  or  vicinity.  Reading  the  contract 
within  its  four  corners,  we  see  no  room  for  any  other  con- 
struction, especially  in  view  of  the  claim  providing  the  prices 
shall  include  the  freight  from  Milwaukee  to  Seneca,  clearly 
thereby  evincing  the  intention  of  the  parties,  at  the  time  of 
making  the  contract,  that  the  shipments  were  to  be  made 
to  the  latter  place. 

We  are  therefore  of  the  opinion  the  court  erred  in  not 
excluding  the  evidence  included  in  the  motion  of  appellants, 
and  in  refusing  to  hold  as  law  the  propositions  submitted, 
and  for  these  errors  the  judgment  of  the  Circuit  Court  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Bock  Island  and  Peoria  Ry«  Co.  t.  Oustaye  Krapp. 

1.  Verdicts — On  Conflicting  Evidence, — ^Where  the  evidence  is  con- 
flicting, and  that  of  either  party  considered  alone  would  support  a  ver- 
dict for  such  party,  the  finding  of  the  jury  will  not  lie  disturbed  by  a 
court  of  appeal  on  the  ground  that  it  is  not  supported  by  the  evidence. 

2.  Draihaqe— Rights  of  Owner  of  the  Dominant  Heritage. — It  is  an 
elementary  rule  that  the  owner  of  the  dominant  heritage  has  the  right 
to  have  water  coming  on  his  land,  whether  surface  water  or  in  running 
streams,  foUow  the  natural  water-course  without  artificial  obstruction. 

8.  Limitations —  When  the  Statute  Begins  to  Run  as  to  the  Obsttniction 
of  a  Stream. — Where  a  natural  water-course  is  obstructed  and  adjoining 
lands  are  thereby  flooded,  and  damage  inflicted  on  the  owner  of  such 
lands,  the  cause  of  action  accrues  only  with  the  flooding  and  consequent 
injury,  and  not  at  the  time  the  obstructions  are  constructed,  and  the 
statute  of  limitations  does  not  begin  to  run  until  the  time  of  the  flooding. 

4.  Cities  and  Vtlulqes— Village  Held  Not  to  Have  Rxercised  its 
Power  to  CJiange  the  Course  of  a  Stream.-^A  railroad  company  was 
granted  permission  by  ordinance  to  permanently  change  the  natural 
course  of  a  stream  of  water  running  through  a  village,  and  to  fill  up  the 
old  bed  of  the  stream.  Held,  in  a  suit  by  an  owner  of  adjoining  property 
to  recover  damages  for  injury  to  his  property,  that  the  ordinance  was  in 
no  sense  an  execution  of  the  power  granted  to  the  village  to  change  the 
channel  of  water-courses  within  its  corporate  limits,  but  was  only  a  per- 
missive grant  to  appellant  for  its  private  benefit,  in  the  execution  of 
which  no  shield  was  afforded  against  liability  for  daDiage  to  the  property 
of  any  citizen. 

Trespass  on  the  Case,  for  injury  to  land.  Appeal  from  the  Circuit 
Court  of  Rock  Island  County;  the  Hon.  Hiram  Bigelow,  Judge,  presid  • 
ing.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  December  17, 1897. 

Henby  Curtis,  attorney  for  appellant. 

J.  T.  Kenworthy  and  S.  R.  Kenworthy,  attorneys  for 
appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

On  the  8th  day  of  August,  1889,  by  an  ordinance  of  the 
village  board  of  the  village  of  Coal  Valley,  Rock  Island 
county,  permission  was  granted  to  the  appellant  to  con- 
structy    maintain  and  operate  a  railroad  track  on  South 
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Railroad  street  and  across  Frederick  and  Graham  streets,  in 
said  village,  and  to  construct  and  operate  a  side-track  across 
Frederick  street.  Also  by  the  same  *  ordinance  the  appel- 
lant was  permitted  to  permanently  change  the  natural 
course  of  a  stream  of  water  running  through  said  village, 
known  as  Coal  Valley  Creek,  by  excavating  a  new  channel 
therefor  from  a  point  on  North  Railroad  street  westwardly 
to  a  designated  point  below,  and  by  filling  the  old  bed  of 
the  stream.  Appellant,  after  the  passage  of  the  ordinance 
made  the  improvements  therein  mentioned,  and  so  far  as 
disclosed  by  the  evidence,  it  alone  was  specially  benefited 
thereby. 

Appellee  was  the  owner  of  lots  5,  6,  16  and  17,  in  block 
2  of  said  village,  and  had  been  in  possession  thereof  since 
the  year  1884;  resided  thereon  with  his  family,  and  con- 
ducted the  business  of  retailing  liquors,  cigars  and  tobacco 
also  upon  the  premises,  the  same  being  improved,  both  for 
residence  and  business  purposes,  he  having  on  hand,  as 
would  seem  from  the  evidence,  a  considerable  stock  of 
merchandise  and  family  supplies  at  the  time  of  the  alleged 
injuries,  for  which  this  suit  was  brought.  In  June  and 
July,  1892,  and  after  the  improvements  mentioned  were 
made  by  appellant,  several  rains  came,  of  more  than  ordi- 
nary volume,  resulting  in  the  flooding  of  the  premises  of 
appellee  by  the  waters  of  the  creek,  whereby  his  property 
was  destroyed  and  damaged;  and  this  action  was  brought 
a^inst  appellant  for  the  alleged  wrongful  change  of  the 
natural  water-course,  the  construction  of  an  insufficient 
new  channel,  and  for  wrongfully  filling  the  old  water  chan- 
nel, whereby  the  natural  flow  of  the  flood  waters  was 
obstructed  and  tlio  premises  of  appellee  thereby  caused  to  be 
overflowed,  and  his  property  destroyed  and  damaged. 

The  trial  was  by  jury,  resulting  in  a  verdict  against  the 
appellant  for  81,800,  and  the  trial  court,  after  requiring  a 
remittitur  of  $800,  overruled  appellant's  motion  for  a  new 
trial,  and  gave  a  judgment  against  it  for  $1,000,  from  which 
this  appeal  is  prosecuted.  Various  errors  are  assigned  upon 
the  record,  and  appellant  insists  the  judgment  of  the  Circuit 
Court  should  be  reversed,  chiefly  because  the  verdict  is 
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against  the  evidence,  the  court  gave  improper  and  refused 
proper  instructions  to  the  jury,  the  court  admitted  im- 
proper evidence,  and  the  damages  are  excessive. 

We  have  carefully  examined  the  evidence  contained  in 
the  abstract,  in  connection  with  the  plats  submitted  to  us, 
and  have  duly  considered  the  briefs  and  arguments  of  the 
counsel  for  both  parties,  and  are  unable  to  agree  with  the 
counsel  for  appellant  in  his  insistence  that  the  verdict  is  not 
supported  by  the  evidence.  The  principal  contention  of 
appellant  upon  this  point,  as  we  understand  it,  is,  that 
independently  of  the  new  channel,  and  the  filling  of  the 
old,  in  times  of  flood  like  that  disclosed  by  the  evidence,  the 
premises  of  the  appellee  would  have  been  submerged  and 
damaged  as  they  were  in  this  instance.  Opposed  to  this 
contention  appellee  insists  the  overflow  of  the  water  by 
which  he  was  damaged  would  have  passed  through  the  old 
channel,  and  over  the  bottom  land  contiguous  to  it  if  left 
in  the  state  of  nature,  without  damage  to  him.  These 
opposite  contentions  formed  a  leading  issue  of  fact  for  the 
jury  to  determine.  Much  evidence  was  introduced  by  both 
parties  upon  this  point,  which  was  conflicting,  and  that  of 
either,  considered  alone,  would  support  a  finding  for  such 
party.  When  the  evidence  in  the  record  is  found  to  be  in 
such  a  state  by  an  appellate  court,  it  has  been  often  said 
the  verdict  of  the  jury  will  not  be  disturbed  on  the  ground 
it  is  not  supported  by  the  evidence.  The  advantage  of  the 
jury  and  trial  court  in  seeing  and  hearing  the  witnesses,  is 
considered  of  high  importance  in  such  cases. 

Independently  of  this  question,  however,  we  have  con- 
sidered the  evidence  to  the  extent  of  being  satisfied  with  the 
verdict.  The  evidence  tended  to  show  and  it  may  well  be 
believed  that  during  the  freshet  the  grade  of  the  railroad 
tracks  impeded  the  overflow,  until  by  the  force  of  the  accu- 
mulated waters  the  embankment  was  broken  in  the  direc- 
tion of  the  original  channel,  forming  a  gutter  through  which 
the  waters  subsided. 

Whether  the  accumulation  of  the  waters,  causing  the 
floods  in  question,  be  regarded  as  waters  naturally  flowing 
in  the  running  stream,  or  the  aggregation  of  surface  waters 
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producing  the  overflow,  the  rule  of  law  applicable  to  the 
dominant  heritage  would  be  the  same  as  prescribed  in  Peck 
V.  Herrington,  109  111.  618,  citing  Gillham  v.  Madison 
County  B.  R  Co.,  49  111.  484,  where  it  was  said :  "  Although 
there  was  a  conflict  of  authorities  among  the  courts  of  this 
country,  j'^et,  the  rule  forbidding  the  owner  of  the  servient 
heritage  to  obstruct  the  natural  flow  of  surface  waters,  was 
not  only  the  clear  and  well-settled  rule  of  the  civil  law,  but 
had  been  generally  adopted  in  the  common  law  courts  both 
in  this  country  and  England.  The  cases  asserting  a  differ- 
ent rule  for  surface  waters  and  running  streams  furnish  no 
satisfactory  reason  for  the  distinction." 

By  the  elementary  rule  of  the  law,  whether  the  waters  be 
surface  or  running  streams,  appellee,  in  case  of  an  extreme 
flood,  was  given  the  right  to  have  the  overflow  follow  the 
natural  water-course,  without  artificial  obstruction.  We 
think  the  preponderance  of  the  evidence  proves  that  the 
filling  of  the  old  channel  of  the  running  stream  and  the  con- 
struction by  appellant  of  the  grade  for  the  railroad  tracks 
obstructed  the  natural  course  of  the  overfiow  of  the  waters 
in  times  of  extreme  flood,  thereby  causing  it  to  be  held 
back  upon  the  premises  of  appellee. 

The  appellant  pleaded  the  statute  of  limitations,  but  we 
think  the  cause  of  action  accrued  onlv  with  the  floodino^and 
consequent  injury,  and  not  merely  at  the  time  the  improve- 
ments were  constructed. 

It  is  also  urged  the  improvements  were  made  by  author- 
ity of  the  village  board  under  the  statute  conferring  power 
to  change  the  channel  of  water-courses  within  the  corporate 
limits  of  cities  and  villages,  and  therefore  appellant  should 
not  be  held  liable  for  the  exercise  of  such  power  by  the  vil- 
lage authorities.  We  think  the  ordinance  in  question  was 
in  no  sense  an  execution  of  the  powers  of  the  statute  on 
the  part  of  the  village  board  for  any  public  purpose,  but 
only  a  permissive  grant  to  appellant  for  its  private  benefit, 
in  the  execution  of  which  no  shield  was  afforded  against 
damage  to  the  property  of  any  citizen. 

The  objection  to  the  testimony  of  appellee  and  other 
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witnesses  as  to  matters  of  opinion  was  not  made  in  the 
trial  court,  and  can  not  be  considered  here  for  the  fii*st 
time,  and  the  argument  of  counsel  upon  this  point  can 
not  therefore  avail.  The  only  objection  made  on  the  trial 
was  to  the  question  propounded  to  the  witness,  and  the 
question  being  a  proper  one,  the  objection  was  overruled 
by  the  court.  In  responding  to  the  question,  the  witness 
may  have  made  improper  answer.  No  objection  appears 
to  have  been  made  to  such  answer,  nor  was  any  motion 
made  to  exclude  the  same,  and  therefore  the  trial  court  was 
not  required  to  rule  upon  it,  and  for  that  reason  this  court 
can  not. 

Much  complaint  is  made  by  counsel  for  appellant  of  sev- 
eral of  the  instructions  given  by  the  court  to  the  jury.  If 
the  instructions,  to  which  the  criticism  is  directed,  stood 
alone,  we  might  be  disposed  to  take  a  different  view  of  them; 
but  when  considered  with  all  the  other  instructions  given  by 
the  court  to  the  jury,  we  think  the  law  was  fully  and  most 
favorably  given  for  the  appellant,  and  no  just  grounds 
remain  for  complaint  in  that  respect.  All  that  was  proper 
in  the  refused  instructions,  to  which  our  attention  has  been 
directed,  was  contained  in  those  given  to  the  jury.  In  view 
of  all  the  evidence,  we  do  not  think  the  damages  for  which 
judgment  was  rendered  are  excessive. 

Finding  no  reversible  errors  in  the  record  and  proceedings 
of  the  Circuit  Court  its  judgment  will  be  affirmed. 


James  Beardon  v.  Steep  &  Washbnrn* 

1.  Verdicts— Upon  Conflicting  Evidenoe.'-'Where  there  was  a  con- 
flict in  the  evidence  at  the  trial,  and  the  trial  judge  saw  and  heard  the 
witnesses,  beinfchetter  able  to  determine  their  credibility  and  the  weight 
to  be  given  to  their  respective  testimony,  the  Appellate  Court  will  not 
disturb  the  finding. 

2.  New  Trials— AfetrZy  Discovered  Te^H'monj^.— Evidence,  not  conclu- 
sive in  its  nature,  is  not  such  as  the  Liw  requires  to  make  the  granting^ 
of  a  new  trial  on  account  thereof,  imperative. 


Second  District — May  Term,  1897.        163 

Beardon  v.  Steep  &  Waahbum. 

■  III!  IP  I   ■     .        .. 

Amampglt,  on  an  account  Appeal  from  the  Circuit  Court  of  Grundy 
County;  the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  December  17, 
1897. 

E.  L.  Cloves,  attorney  for  appellant. 
Nathan  E.  Colbs,  attorney  for  appellees. 

Mr.  Justice  Wright  dbliyered  the  opinion  of  the  Court. 

Appellees  sued  appellant  on  open  account  for  tile  sold 
and  delivered,  appellant  defending  on  the  ground  of  pay- 
ment; jury  was  waived,  and  the  trial  by  court  resulted  in  a 
finding  and  judgment  against  appellant  for  $184.41,  from 
which  he  appeals  to  this  court,  insisting  the  judgment  is 
against  the  evidence,  and  that  a  new  trial  should  have  been 
awarded  for  the  further  reason  of  newly  discovered  evi- 
dence. 

There  was  conflict  in  the  evidence  on  the  trial  of  the 
issues,  and  inasmuch  as  the  trial  judge  saw  and  heard  the 
witnesses  who  testified,  he  was  better  able  to  determine 
their  credibility,  and  the  weight  to  be  given  their  respective 
testimony,  and  we  are  not  therefore  willing  to  disturb  the 
finding  and  judgment  on  the  ground  it  is  against  the  evi- 
dence. 

The  appellant  claims  in  his  affidavit  in  support  of  his 
motion  for  a  new  trial,  that  after  the  trial  in  the  court  below 
he  found  his  account  book,  and  this  it  is  urged  would  have 
changed  the  findings  of  the  trial  court  had  it  been  pro- 
duced before  it.  While  in  his  afl9davit  the  appellant  claims 
to  have  searched  for  the  book  before  the  trial  and  failed  to 
find  it,  y«t  it  does  not  appear  be  made  any  reference  thereto 
in  his  testimony  before  the  court  at  the  trial.  Had  he  done 
so,  and  laid  the  foundation  for  secondary  evidence,  it  might 
have  had  as  much  weight  as  the  book  itself.  Neither  do 
we  think  this  evidence  would  have  been  conclusive  in  its 
nature,  such  as  the  law  requires  to  make  the  granting  of  a 
new  trial  on  account  thereof  imperative. 

The  judgment  of  the  Circuit  Court  will  be  afBrmed. 
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Illiaols  Central  Railroad  Co.  t.  Harry  Swisher. 

1.  Injuries  TO  the  Person — Biska  Incident  to  an  Employment. — 
When  the  m  jury  sustained  by  an  employe  of  a  raihxiad  company  is  one 
incident  to  the  ordinary  risks  of  his  employment  he  has  no  right  of 
action. 

'AU2  «281  ^'  I^^O'T^'^^NS— ITAen  Not  a  Good  Dc/^eiwc—When  an  additional 
count  to  a  declaration  is  filed  after  the  statute  of  timitations  has  run  as 
to  the  cause  of  action  stated  in  the  original  declaration  and  such  addi- 
tional count  is  but  a  restatement  of  the  same  cause  of  action  the  statute 
of  limitations  is  not  a  good  defense. 

3.  Fellow-Servants— TF%€n  the  Mcufter  is  Not  Liable.— When  one 
servant  is  injured  by  the  negligence  of  another  servant,  where  they 
are  co-operating  with  each  other  in  a  particular  business  in  the  line  of 
their  employment,  or  their  duties  are  such  as  to  bring  them  into  habit- 
ual association  so  that  they  exercise  a  mutual  influence  upon  each 
other,  promotive  of  proper  caution,  and  the  master  is  guilty  of  no  negli- 
gence in  employing  the  servant  causing  the  injury,  the  master  is  not 
liable. 

4.  Save— Application  of  the  Law. — ^A  freight  train  was  standing 
upon  the  track  at  a  station,  and  one  of  the  brakemen  in  charge  of  it,  in 
turning  a  switch  so  as  to  allow  a  passenger  train  to  pass  by,  improperly 
turned  and  adjusted  the  same  so  as  to  turn  the  passenger  train  upon 
the  same  track  on  which  the  freight  train  was  standing,  by  reason 
of  which  a  collision  occurred  in  which  the  engineer  of  the  passenger 
train  was  killed  and  the  fireman  seriously  injured;  it  was  held  that  the 
brakeman  of  the  freight  train  who  turned  the  switch,  and  the  engineer 
and  fireman  of  the  passenger  train,  were  fellow-servants  within  the 
meaning  of  the  law. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit  Court 
of  Lee  County;  the  Hon.  John  C.  Garver,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Reversed  with  finding  of  facts. 
Opinion  filed  December  17, 1897. 

Wm.  Barge,  H.  A.  Brooks  and  0.  Lb  Rot  Brown,  attor- 
neys for  appellant. 

Morrison  &  Brthea,  S.  B.  Pool  and  Henry  S.  Dixon, 
attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 
On  two  former    occasions  judgments  in  favor  of   the 
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appellee  were  reversed,  and  the  cause  was  remanded  for  a  new 
trial,  Illinois  C.  E.  R  Co.  v.  Swisher,  58  IlL  App.  411; 
Illinois  C.  R.  R.  Co.  v.  Swisher,  61  IlL  App.  611.  Appellee 
having  obtained  another  judgment  the  appellant  has  brought 
the  case  to  this  court  for  the  third  time.  Concerning  the 
issues  upon  the  original  declaration  as  amended,  the  record 
discloses  no  substantial  variation  from  the  case  as  presented 
to  the  court  at  the  several  times  to  which  reference  has  been 
made,  and  we  are  content  to  rest  the  case  upon  the  reason- 
ing of  the  two  former  opinions,  with  the  further  statement 
that  the  evidence  introduced  under  the  original  declaration 
establishes  to  our  satisfaction  that  the  injury  sustained  by 
the  appellee  by  reason  of  the  averments  in  the  declaration, 
was  a  risk  incident  to  his  employment,  and  for  which,  by  the 
well  settled  law,  he  has  no  right  of  action. 

By  the  clear  preponderance  of  the  evidence,  also,  the  col- 
lision that  resulted  in  the  injury  to  appellee  occurred  in  day- 
light, when  even  by  appellee's  own  contention,  appellant 
was  not  required  to  display  a  light  upon  its  switch,  even  if 
it  had  been  accustomed  to  do  so  at  night,  which  it  had  not. 

At  the  May  term,  1896,  of  the  trial  court,  after  the  last 
remanding  ordpr  of  this  court,  appellee  obtained  leave  to  file 
two  additional  counts  to  his  declaration.  The  first  of  the 
additional  counts  avers,  in  substance,  that  the  appellant 
failed  to  use  reasonable  care  to  keep  the  switches  closed 
upon  the  passage  of  the  trains  in  question  through  the 
station  of  Sublette;  that  while  appellee,  with  his  fellow-serv- 
ants, was,  with  due  care,  operating  the  passenger  train,  the 
appellant  wrongfully  and  negligently  permitted  the  switch 
to  remain  open  whereby  the  passenger  train  came  in  collis- 
ion with  another  locomotive  and  train  on  a  side  track,  in 
consequence  of  which  appellee  was  injured.  The  second 
additional  count  substantially  states  that  appellee  was  fire- 
man of  the  engine  drawing  the  passenger  train  through  the 
station  of  Sublette,  at  which  was  a  side  track,  with  a  switch 
connecting  the  main  track,  where  it  was  the  duty  of  appel- 
lant, by  its  servants,  to  use  reasonable  care  to  keep  the  switch 
closed,  on  the  passage  of  the  engine;    that  while  appellee 
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and  his  fellow-servants  were,  with  due  care,  operating  the 
passenger  engine,  the  appellant  by  its  servants,  negligently 
permitted  the  switch  to  be  and  remain  open,  until  said  engine 
reached  the  same,  ran.  upon  the  side  track  and  collided  with 
an  engine  and  train  thereon,  thereby  causing  the  injury  to 
the  appellee;  that  the  switch  was  not  negligently  opened  by 
any  of  the  fellow-servants  of  the  appellee. 

To  the  additional  counts,  the  general  issae  and  the  two 
years'  statute  of  limitations  were  pleaded,  to  which  latter 
the  court  sustained  a  demurrer,  and,  as  we  think,  properly. 
The  declaration  filed  at  the  beginning  of  the  suit  charged 
appellant  with  the  duty  of  having  the  switch  closed,  and 
with  neglect  to  perform  such  duty,  and  thereby  the  collision 
and  injury  were  produced.  A  demurrer  was  sustained  to 
the  part  of  the  original  declaration  containing  this  charge, 
and  we  think  the  additional  coants  were  but  a  restatement 
of  the  same  cause  of  action  contained  therein,  and  the  stat- 
ute of  limitations  was  not  a  good  defense.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  against  appellant  for 
$5,000. 

Various  errors  are  assigned  upon  the  record,  and  numer- 
ous points  made  on  the  argament.  In  view  of  the  con- 
clusion we  have  reached  in  respect  to  the  final  order  to  be 
made,  we  have  deemed  it  unnecessary  to  extend  the  length 
of  this  opinion  in  the  discussion  of  but  the  single  question, 
whether  or  not,  under  the  additional  counts,  and  the  evi- 
dence in  support  of  them,  the  appellee,  and  the  person  who 
negligently  opened  or  turned  the  switch,  were  fellow- 
servants. 

The  fair  conclusion  from  all  the  evidence  is,  that  the 
cause  of  the  injury  was  the  turning  the  switch  the  wrong 
way  to  allow  the  passenger  train  to  depart  on  the  main 
track,  but  instead  causing  it  to  move  upon  the  side  track 
against  the  awaiting  engine  of  the  freight  train,  whereby 
appellee  sustained  injuries. 

The  rule  of  the  law  defining  who  are  fellow-servants,  is 
stated  in  the  Moranda  case,  108  HI.  582,  to  be  that  it  is 
essential  that  they  (the  servants)  shall  at  the  time  of  the 
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injury  be  directly  co-operating  with  each  other  in  the  par- 
ticular business  in  hand,  or  that  their  usual  duties  shall 
bring  them  into  habitual  association,  so  that  they  may  exer- 
cise an  influence  upon  each  other  promotive  of  proper 
caution. 

In  the  case  of  Chicago  &  E.  L  B.  B.  Co.  v.  Kneirim,  152  III. 
458,  the  distinguished  justice,  writing  for  the  court,  restated 
the  rule  in  this  State  to  be  that,  where  one  servant  is 
injured  by  the  negligence  of  another  servant,  where  they 
are  co-operating  with  each  other  in  a  particular  business  in 
the  same  line  of  employment,  or  their  duties  are  such  as 
to  bring  them  into  habitual  association,  so  that  they  may 
exercise  a  mutual  influence  upon  each  other  promotive  of 
propercaution,  and  the  master  is  guilty  of  no  negligence  in 
employing  the  servant  causing  the  injury,  the  master  is  not 
liable,  citing  numerous  authorities. 

In  the  case  last  mentioned  it  was  also  said  the  trial  court, 
in  instructions  given  and  modified,  where  the  word  "  and  " 
instead  of  "or"  was  used  between  the  alternative  defini- 
tions, did  not  correctly  state  the  rule  as  to  the  relations  of 
fellow-servants.  Servants  may  be  directly  co-operating 
with  each  other  in  a  particular  business,  in  the  same  line  of 
employment,  and  yet  not  be  such  that  their  duties  bring 
them  into  habitual  association,  so  that  they  may  exercise  a 
mutual  influence  on  each  other  promotive  of  proper  caution. 
These  clauses  (in  the  instructions)  should  have  been  con- 
nected by  the  disjunctive  ''  or  "  instead  of  the  conjunctive 
*'  and." 

Whether  in  the  several  statements  of  the  rule  by  the 
Supreme  Court,  the  clause,  "  so  that  they  may  exercise  an 
influence  upon  each  other  promotive  of  proper  caution,"  is 
taken  as  qualifying  the  last  alternative  only,  or  both 
together,  would  be  unimportant,  for  it  would  clearly  seem 
that,  if  persons  were  directly  co-operating  with  each  other 
in  a  particular  business  in  hand,  in  the  same  line  of  employ- 
ment, their  influence  upon  each  other  would  be  the  same 
as  if  their  usual  duties  shall  bring  them  into  habitual  asso- 
ciation, as,  in  cither  case,  they  may  exercise  an  influence 
upon  each  other  promotive  of  proper  caution. 
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Thus  it  appears  to  he  the  well  settled  law  that  fellow- 
servants  are  produced,  when  by  the  facts  of  the  case  they 
fall  within  one  or  the  other  of  the  definitions  given,  and  by 
an  application  of  the  clear  facts  of  the  case  here  presented, 
to  the  rule  stated,  it  is  believed  no  difficulty  ought  to  be 
encountered  in  reaching  the  proper  conclusion. 

The  evidence  in  the  case  clearly  proves,  as  we  believe,  that 
George  Irvine,  a  brakeman  on  the  freight  train,  improperly 
turned  the  switch  that  caused  the  collision.  Was  he  a  fel- 
low-servant with  the  engineer  and  fireman  of  the  passenger 
train  t  There  is  no  doubt,  from  the  evidence,  it  was  one  of 
the  duties  of  Irvine,  as  brakeman  of  the  freight  train,  at  the 
station  in  question,  to  turn  the  switch  to  enable  both  trains 
to  safely  pass,  and  it  seems  to  us  indisputable  the  engineer 
and  fireman  of  the  passenger  trail),  and  the  brakeman  of  the 
freight  train,  who  turned  the  switch,  were  directly  coop- 
erating with  each  other  in  the  particular  business  then  in 
hand,  namely,  the  passing  of  the  two  trnins,  and  in  the  same 
line  of  employment,  namely,  the  running  of  trains  upon 
appellant's  road,  thus  demonstrating  they  were,  at  the  time 
of  such  injury  to  appellee,  fellow-servants  within  the  mean- 
ing of  the  law. 

To  this  conclusion,  it  may  be  objected,  all  persons  operat- 
ing passing  trains  would  be  fellow-servants;  but  the  answer 
is  that  it  maybe  infrequent  where  the  duties  of  a  brakeman 
on  a  passing  train  require  him  to  discharge  the  part  of  a 
switchman.  Whether  switchmen  and  engine  men,  engineer 
and  fireman  are  fellow-servants  is  a  question  of  fact  to  be 
determined  by  the  evidence  in  a  given  case.  Such  a  finding 
of  facts  is  not  uncommon  in  an  appellate  court.  Stafford  v. 
Chicago  B.  &  Q.  R.  R.  Co.,  114  111.  244.  In  Columbus  C. 
&  I.  C.  Ry.  Co.  V.  Troesch,  68  111.  546,  appellee  was  a  switch- 
man, and  the  co-employe  whose  negligence  caused  the  injury 
for  which  the  suit  was  brought,  was  the  engineer,  and  it  was 
there  held  by  the  Supreme  Court,  they  were  fellow-servants, 
and  Troesch  could  not  recover.  See,  also,  Ohio  &  M.  R.  R. 
Co.  v.  Robb,  36  111.  App.  627;  Elgin,  J.  &  E.  Ry.  Co.  v. 
Malaney,  59  111.  App.  114;  Terre  H.  &  I.  R.  R.  Co.  v.  Leeper^ 
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60  111.  App.  195,  and  162  111.  215;  Klees  v.  Chicago  &  E.  I. 
K.  R  Co.,  68  III.  App.  244;  Bailey  on  Masters'  Liability, 
390;  Randall  v.  Baltimore  &  O.  R.  R.  Co.,  109  U.  S.  478,  and 
cases  there  cited. 

Irvine,  the  brakeman  of  the  freight  train,  was  ^(?  Jiao  vice 
in  the  nsnal  discharge  of  his  duties  as  the  switchman  for  the 
])assing  train,  on  which  appellee  was  one  of  the  engine  men, 
and  hence  we  think  it  is  beyond  dispute  the  two  were  fel- 
low-servants directly  co-operating  with  each  other  in  the 
particular  business  then  in  hand,  and  in  the  same  line  of 
employment  of  operating  trains  over  the  tracks  of  the  appel- 
lant; and  it  would  not  be  necessary  under  the  alternative  of 
the  rule  prescribed,  that  their  usual  duties  should  bring  them 
into  habitual  association;  and  in  either  case,  they  might 
exercise  an  influence  upon  each  other  promotive  of  proper 
caution. 

It  follows,  from  what  has  been  said,  the  appellee,  under 
the  law  and  the  evidence,  has  no  cause  of  action  against  the 
appellant,  and  it  was  error  to  give  judgment,  and  for  these 
reasons  the  same  will  be  reversed* 
.    Judgment  reversed. 

C&ABTBBB,  P.  J.,  took  uo  part. 

Finding  of  Facts. 

Finding  of  the  facts  to  be  recited  in  the  final  order  of  this 
court: 

And  the  court  finds  as  facts  from  the  evidence  in  the  case, 
that  the  injury  to  appellee  under  the  original  declaration  as 
amended,  was  the  result  of  the  risks  incident  to  his  employ- 
ment, and  occurred  in  the  day  time  when  lamps  were  not 
required  on  the  switch  of  the  appellant,  and  the  injuries 
resulting  to  him  by  reason  of  the  negligence  averred  in  the 
additional  counts  of  the  declaration  were  occasioned  by  the 
negligence  of  a  fellow-servant  of  appellee,  directly  co-operat- 
ing with  him  in  the  particular  business  in  hand  and  in  the 
same  line  of  employment  in  which  the  injuries  were  sus- 
tained* 


170 


Appellate  Couets  of  Illinok. 


Vol.  74.] 


Exchange  Nat.  Bank  ▼.  Darrow. 


74    170 
74    384 

7 

74    170 
177»3(S 

4        170 

96    ^629| 

8l' 

778  862| 

Exchange  National  Bank  of  Polo  y.  Albert  Darrow^  Adm. 

1.  New  Trials — In  Equity. — ^In  cases  in  which  courts  of  equity  are 
invoked  to  interpose  after  a  verdict  has  been  rendered  in  a  court  of  law, 
and  grant  a  new  trial  on  the  ground  of  newly  discovered  evidence,  the 
rules  are  strict,  almost  to  harshness. 

2.  Sakb—  WJien  Not  to  be  Oranted— Laches,  — Courts  of  equity  will  not 
grant  a  new  trial  in  an  action  at  law,  upon  the  ground  of  newly  discov- 
ered evidence,  if  the  party  applying  has  been  guilty  of  laches,  or  might 
by  reasonable  diligence  have  procured  tlie  proofs  before  the  trial  com- 
plained of. 

8.  Pleading— j4n  Elementary  Rule, — ^A  pleading  is  to  be  construed 
roost  strongly  against  the  pleader. 

4.  Same— ^n  ApplicaHon  of  the  Rule— Laches, — Where  the  com- 
plainant in  a  bill  in  equity  seeking  a  new  trial  in  an  action  at  law,  upon 
the  ground  of  newly  discovered  evidence,  alleged  that  he  did  not  know 
of  the  evidence  until  after  the  judgment  rendered  in  the  trial  com- 
plained of  had  been  affirmed  in  the  Appellate  Court  (which  was  on 
December  12,  1892),  applying  the  rule,  it  would  follow  that  the  com- 
plainant knew  of  such  evidence  immediately  after  such  affirmance,  and 
as  he  did  not  file  his  bill  until  more  than  three  years  had  elapsed  (March 
2, 1896),  he  was  held  to  have  been  guilty  of  laches. 


In  Equity.  Bill  for  a  new  trial  Appeal  from  the  Circuit  Court  of 
Carroll  County;  the  Hon.  John  C.  Garvbr,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed,  (pinion  filed  December 
17,  1897. 

William  D.  Babob,  attorney  for  appellant. 

'^  If  it  appears  that  a  judgment  complained  of  is  unjust, 
and  that  a  party  in  good  faith  has  used  or  attempted  to 
use,  all  the  means  given  him  by  the  law  to  assert  his  rights 
by  active  efforts  on  his  part,  made  in  good  faith,  and  to  the 
extent  that  he  has  it  in  his  power  to  use,  but  has,  never- 
theless, been  prevented  from  presenting  a  defense  to  the 
claim,  equity  should  grant  a  new  trial  at  law."  Ballance 
V.  Loomis,  22  111.  82;  Walker  v.  Kretsinger,  48  111.  602; 
Seward  v.  Cease,  50  111.  228;  Brown  v.  Luehrs,  79  111.  675. 


J.  M.  HuNTEB,  attorney  for  appellee. 

A  new  trial  will  not  be  granted  on  merely  cumulative 
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evidence  when  there  is  evidence  sufficient  to  sustain  the 
verdict  and  the  court  can  not  see  from  the  whole  record 
that  justice  has  not  been  done.  Gottschalk  v.  Hughes,  82 
III.  484;  Bowen  v.  Eutherford,  60  111.  41;  Krug  v.  Ward, 
77  111.  603;  Laird  v.  Warren,  92  111.  204;  Leigh  v.  People, 
113  IlL  372;  Petefish  v.  Watkins,  124  III.  384. 

Mb.  JnsrricE  Wkioht  delfvssed  the  opinion  of  the  Court. 

Appellant  filed  its  bill  in  equity  seeking  a  new  trial  in  a 
case  tried  at  law  against  appellee,  wherein  the  issues  were 
found  against  appellant  and  final  judgment  rendered  in  bar 
of  its  action  upon  a  promissory  note  for  $1,660,  bearing  date 
November  10, 1887,  alleged  to  have  been  made  by  James  H. 
Jenkins  in  his  lifetime,  payable  to  the  order  of  Henry  Metz, 
due  in  one  year  after  date,  with  eight  per  cent  interest  which 
the  payee  indorsed  and  delivered  to  appellant.  Jenkins 
died  in  September,  1888,  appellee  was  appointed  adminis- 
trator, and,  after  a  contested  trial  in  the  County  Court,  judg- 
ment was  rendered  in  favor  of  appellant  upon  the  note,  from 
which  an  appeal  was  taken  by  the  administrator  to  the  Cir- 
cuit Court,  where  after  two  trials,  the  second  being  in  June, 
1891,  the  jury  found  the  issues  against  appellant  and  upon 
that  verdict  final  judgment  was  rendered,  from  which  an 
appeal  was  taken  to  this  court,  where  the  judgment  of  the 
Circuit  Court  was  affirmed,  and  an  appeal  having  been  pros- 
ecuted to  the  Supreme  Court  resulted  in  an  affirmance  of 
the  judgment  of  the  Appellate  Court.  See  45  111.  App.  466, 
and  154  111.  107. 

The  defense  to  the  note  sued  on  was  that  it  was  not  the 
note  of  Jenkins,  that  the  signature  thereto  was  a  forgery, 
and  that  another  note  previously  given  by  Jenkins  to  Metz, 
for  $60,  had  been  fraudulently  changed  in  date  and  amount 
to  correspond  with  the  note  in  suit,  the  contention  of  appel- 
lant being  that  the  note  was  genuine,  and  given  to  Metz  for 
the  actual  consideration  of  $1,660,  for  money  lent  by  him  to 
Jenkins  on  the  date  of  the  note.  There  was  much  conflict 
of  evidence  at  the  trial  of  the  issues  at  law  concerning  the 
signature,  and  as  to  the  lending  of  the  money  and  execution 
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of  the  note,  and  it  is  now  claimed  by  appellant,  in  its 
bill  filed  herein,  that  it  is  entitled  to  a  decree  awarding  it 
a  new  trial  of  the  issues  at  law  on  the  ground  of  newly- 
discovered  evidence,  which  it  contends  is  not  cumulative 
merely,  and  also  conclusive  in  its  nature.  The  newly-dis- 
covered evidence  is  presented  by  the  bill  in  the  form  of  affi- 
davits of  the  proposed  witnesses,  who,  it  is  alleged,  would 
testify  to  the  facts  therein  stated. 

A  demurrer  was  interposed  to  the  bill  and  by  the  court 
sustained,  and  the  bill  dismissed  for  want  of  equity,  from 
which  appellant  appeals  to  this  court. 

Much  of  the  newly-discovered  evidence  set  out  in  the  bill 
of  complaint,  consists  of  the  statements  and  admissions  of 
the  deceased  Jenkins  in  his  lifetime;  that  at  the  time  in 
question,  the  date  of  the  note,  he  had  borrowed  $1,660,  or  a 
large  sum  of  money  from  Metz,  the  payee  of  the  note,  and 
that  he,  Jenkins,  stter  such  time,  was  making  preparations 
to  pay  the  same.  From  the  averments  of  the  bill  it  appears 
no  evidence  of  the  admissions  or  statements  of  Jenkins,  in 
regard  to  such  matters,  were  given  in  evidence  on  the  trial 
at  law,  and  we  are  therefore  of  the  opinion  such  proposed 
evidence  is  not  cumulative  merely,  and  it  would  seem,  had 
the  same  been  produced  at  the  trial  in  the  law  court,  it 
would  have  been  well  nigh  conclusive;  and  if  it  shall  appear 
the  appellant  is  guilty  of  no  l(iches  in  its  efforts  to  discover 
and  produce  such  evidence  on  the  trial  of  the  issues  at  law, 
or  afterward,  in  view  of  filing  its  bill,  or  in  filing  its  bill 
after  the  discovery  thereof,  we  do  not  doubt  it  is  entitled  to 
the  relief  prayed  by  the  bill. 

In  cases  like  the  one  presented,  in  which  courts  of  equity 
are  invoked  to  interpose  after  verdict  at  law,  on  the  ground 
of  newly-discovered  evidence  after  trial,  which  could  not  by 
ordinary  diligence  have  been  ascertained  before,  the  rules 
have  always  been  strict,  almost  to  harshness.  In  Story's 
Eq.  Jur.  (Vol.  2,  Sees.  894  to  896),  the  doctrine  is  discussed 
and  the  authorities  cited  upon  this  subject,  and  it  is  there 
stated  that  relief  will  not  be  granted  if  the  party  applying 
has  been  guilty  of  letches  as  to  the  matter  of  defense  or  claim, 
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or  might  by  reasonable  diligence  have  procured  the  required 
proofs  before  the  trial.  The  general  reasoning  upon  which 
the  doctrine  is  maintained  is  the  common  maxim  that  courts 
of  equity,  like  the  courts  of  law,  require  due  and  reasonable 
diligence  from  all  parties  in  suits,  and  that  it  is  sound  policy 
to  suppress  multiplicity  of  suits.  ^^  It  is  not  sufficient  to 
show  that  injustice  has  been  done,  but  that  it  has  been  done 
under  circumstances  which  authorize  the  court  to  interfere. 
Because,  if  a  matter  has  been  already  investigated  in  a  court 
of  justice  according  to  the  common  and  ordinary  rules  of 
investigation,  a  court  of  equity  can  not  take  on  itself  to 
enter  into  it  again.  Rules  are  established,  some  by  the  legis- 
lature, some  by  the  courts  themselves,  for  the  purpose  of 
putting  an  end  to  litigation.  And  it  is  more  important  that 
an  end  should  be  put  to  litigation  than  that  justice  should 
be  done  in  every  case.  The  truth  is,  that  owing  to  the 
inattention  of  parties,  and  several  other  causes,  exact  justice 
can  seldom  be  done.  The  inattention  of  parties  in  a  court 
of  law  can  scarcely  be  made  a  subject  for  the  interference 
of  a  court  of  equity.  *  *  *  A  bill  for  a  new  trial  is 
watched  by  equity  with  extreme  jealousy.  It  must  be  that 
injustice  has  been  done,  not  merely  through  the  inattention 
of  the  parties." 

From  the  reference  to  the  text  of  the  rules  governing 
cases  like  this,  and  which  we  regard  as  elementar}'  and  well 
established,  it  was  the  duty  of  the  appellant,  as  soon  as  it 
knew  the  note  would  be  contested,  to  use  ordinary  diligence 
to  discover  all  the  evidence  pertinent  to  the  issues  to  be  tried. 
It  should  have  inquired  by  specific  interrogation  of  the  per- 
sons with  whom  Jenkins  associated  and  did  business  whether 
they  had  ever  heard  him  make  any  statements  or  admissions 
concerning  the  note  in  question,  and  concerning  the  borrow- 
ing of  money  of  Metz  and  its  repayment.  We  have  searched 
the  bill  in  vain  to  find  averments  of  specific  acts  of  diligence 
of  this  nature,  and  that  would  tend  to  elicit  the  particular 
information  said  to  have  been  obtained  at  a  later  time.  The 
nearest  approach  to  such  a  statement  is  the  averment  in  the 
bill  that  it  (the  complainant)  ^^  prosecuted  its  search  for  tes- 
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timony  from  the  day  it  first  learned  its  claim  woald  be  con- 
tested up  to  and  including  the  day  its  motion  for  a  new  trial 
was  overruled,  and  judgment  rendered  against  it;  that  many 
of  the  people  living  in  the  vicinity  of  the  place  where  Jenk- 
ins resided  were  related  to  him,  nearly  all  of  them  were 
friendly  to  him,  and  in  sympathy  with  his  heirs;  others  were 
hostile  toward  some  of  complainant's  witnesses  and  none 
were  friendly,  and  complainant  was  unable  to  learn  from 
the  people  of  the  vicinity  anything  that  would  support  it  in 
its  contention  herein." 

No  rule  of  pleading  is  more  elementary  than  that  the 
pleading  is  to  be  most  strongly  construed  against  the  pleader. 
Applying  this  rule  to  the  averment  of  the  bill  above  speci- 
fied, admit  its  truth,  as  does  the  demurrer,  still  by  no  fair 
intendment  can  it  be  inferred  that  appellant  made  any  in- 
quiry concerning  any  statement  or  admission  of  Jenkins 
regajrding  his  giving  the  note  to  or  borrowing  the  money  of 
Metz;  that  being  the  particular  evidence  now  sought  by  the 
bill  to  be  introduced  as  controlling  the  issue  at  law. 

Due  diUgenoe  also  required  appellant  to  have  promptly 
filed  its  bill  after  discovering  the  new  evidence,  and  also  to 
prosecute  diligently  its  search  for  such  evidence  in  contem- 
plation of  presenting  such  bill.  We  are  forced  to  the  con- 
clusion it  was  negligent  in  failing  to  file  its  bill  for  relief 
more  promptly.  The  averment  of  the  bill  is  that  appellant 
did  not  know  of  the  new  evidence  until  after  the  judgment 
was  affirmed  in  this  court.  Again  applying  the  rule  of 
pleading  before  mentioned  to  this  statement,  it  would  fol- 
low appellant  knew  of  it  immediately  after  December  12, 
1892,  the  day  of  such  affirmance.  The  bill  in  the  case  was 
not  filed  until  March  2,  1896,  being  ,a  delay  of  moie  than 
three  years;  The  affidavits  of  the  proposed  witnesses  were 
made  from  eight  to  nine  months  before  the  bill  was  filed, 
and  no  excuse  is  made  by  the  bill^-f <h*  this  delay,  nor  for  the 
delay  in  obtaining  such  affidavits.  We  can  not  by  the  strict 
rules  of  equity  governing  cases  of  this  nature  excuse  such 
delays  and  thereby  relieve  appellant  from  the  consequences 
of  its  own  laches. 
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We  are  therefore  of  the  opinion  the  laches  of  appellant 
have  been  such,  in  the  particalara  designated,  as  to  bar  the 
relief  for  which,  by  its  bill,  it  has  prayed,  and  if  injustice 
has  been  done,  it  mast  be  attribated  to  its  own  inattention. 

The  demurrer  was  properly  sustained  and  the  bill  dismissed 
for  want  of  equity,  and  the  decree  of  the  Circuit  Court  will 
therefore  be  affirmed. 

Crabtbbie,  p.  J.,  took  no  part. 


Roekford    City  Railway  Company  r.  Mason  Blake>  a 
*  minor^  by  Louis  C.  Blake^  his  next  friend. 

1.  VERDicfrs->C7pon  Conflicting  Ehndence.-^Where  there  is  a  conflict 
of  evidence,  the  jury  and  trial  judge,  having  seen  and  heard  the  wit- 
nesses, are  better  qualified  than  the  judges  of  the  Appelate  Court  to 
judge  of  their  credibility,  and  the  trial  Judge  having  approved  of  such 
finding,  the  verdict  wiU  not  be  disturbed  on  account  of  the  state  of  the 
evidence. 

2.  ERROB.'-Without  Injury^ErroneouB  Admistion  of  Evidence.— 
Where  improper  testimony  has  been  allowed  to  go  to  the  jury,  if  in 
view  of  the  instructions  of  the  oourt,  the  jury  could  not  have  been  mis- 
led, the  error  is  harmless. 

Trespass  on  the  Case,  for  personal  injuries  Appeal  from  the  Cir- 
cuit Court  of  Winnebago  County;  the  Hon.  Jambs  Shaw,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  AfiSrmed.  Opinion 
filed  December  17, 1807. 

A.  K  Fisher  and  B.  N.  Batlies,  attorneys  for  appellant. 
FsosT  &  McEvoT,  attorneys  for  appellee. 

Mb.  JusnoB  Wbiqht  dkuvkbkd  thb  opinion  op  the  Court. 

Shortly  after  nine  o^clock  the  night  of  July  13,  1892,  the 
appellee,  a  boy  of  twelve  years  of  age,  was  injured  by  a  car 
operated  by  appellant  on  the  streets  of  the  city  of  Rock- 
ford.    As  a  result  of  this  injury  appellee  lost  his  left  leg, 
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and  suit  was  instituted  against  appellant,  alleging  negli- 
gence in  various  forms  in  a  declaration  containing  six  counts. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  against 
appellant  for  $2,000,  from  which  it  appeals  to  this  court, 
assigning  numerous  errors  upon  the  record,  for  which  a 
reversal  of  the  judgment  is  sought. 

It  is  insisted  the  evidence  fails  to  prove  the  plaintiflf  was 
in  the  exercise  of  ordinary  care  at  the  time  of  the  injury  to 
him,  and  that  appellant  was  guilty  of  negligence  resulting 
in  such  injury.  It  appears  from  the  evidence  that  at  the 
time  in  question  the  appellee  and  his  brother  were  upon 
Church  street  in  charge  of  a  pony,  and  upon  the  approach 
of  one  of  the  electric  cars  of  appellant  it  became  unmanage- 
able and  backed  upon  the  railroad  track,  when  a  finger  of 
appellee  being  caught  in  a  ring  of  the  martingale,  he  was 
for  that  reason  unable  to  detach  himself,  and  was  thus 
brought  in  contact  mth  the  moving  car.  The  particular 
negligence  charged  against  appellant,  and  insisted  upon 
here,  was  in  failing  to  stop  its  cars  upon  observing  the 
actions  of  the  pony,  and  the  consequent  perilous  condition 
of  appellee,  it  being  contended  that  by  the  exercise  of  ordi- 
nary care,  had  the  equipment  of  the  car  then  being  operated 
been  in  a  reasonably  good  condition  of  repair,  the  motor- 
man  could  have  stopped  the  car  after  discovering  the  dan- 
gerous situation  of  appellee,  and  thus  avoided  injury  to  him. 
There  was  also  evidence  tending  to  prove  the  brakes  of  the 
car  were  and  had  been  in  bad  order,  and  gave  but  small 
assistance  in  stopping  the  car.  These  matters  constituted 
material  issues  of  fact  in  the  trial  court,  upon  which  there 
was  conflict  of  evidence,  and  the  jury  and  trial  judge,  having 
seen  and  heard  the  witnesses,  were  thereby  better  qualified 
than  we  are  to  judge  of  their  credibility,  and  the  weight  to 
be  given  their  testimony.  The  jury  having  found  against 
appellant  upon  these  issues,  and  the  trial  judge  having 
approved  of  such  finding,  we  are  not  by  the  well-settled 
practice,  required  to  disturb  the  verdict  merely  because  of 
such  state  of  the  evidence.  If  the  evidence  of  the  plaintiff, 
standing  alone  in  the  record,  would  support  the  verdict,  it 
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can  not  be  said  it  is  not  sustained.  Moreover  we  are  of  the 
opinion  that  the  verdict  in  view  of  the  whole  evidence  is 
right  A  fair  consideration  of  the  evidence  establishes  that 
appellee  was  guilty  of  no  want  of  care  in  coming  in  con- 
tact with  the  moving  car.  He  was  forced  into  such  position 
by  means  beyond  his  power  to  resist.  The  fright  of  the  pony 
and  the  efforts  of  the  boys  to  subdue  it,  were  in  plain  view  of 
the  motorman  as  the  car  came  around  the  bend  of  the  tracks 
and  he  ought  then  to  have  seen,  and  been  thereby  admonished 
of  the  probable  danger  to  appellee,  or  the  property  in  his 
charge.  It  was  incumbent  upon  the  servants  of  appellant, 
while  managing  its  cars  upon  the  public  streets,  to  use  ordi* 
nary  care  to  avoid  injury  to  others  who  might  be  there 
also,  and  where  all  have  a  right  to  be.  Ordinary  care 
under  such  circumstances  demanded  that  appellant  look 
for  other  persons,  respect  their  rights,  and  avoid  injury  to 
them.  Ordinary  care  also  required  appellant  to  use  reason- 
able care  to  keep  its  equipment  in  working  order,  so  its 
cars  might  be  properly  managed  in  times  of  danger.  The 
evidence  in  the  case  establishes  to  our  satisfaction  that  the 
motorman  saw  the  actions  of  the  pony,  then  in  charge  of 
appellee  and  his  brother,  in  sufficient  time  to  have  stopped 
the  car  had  he  made  reasonable  effort  to  do  so.  Or,,  if  the 
motorman  made  such  effort,  and  it  was  ineffectual  in  con- 
sequence of  the  brakes  being  out  of  order,  the  effect  would 
be  the  same  in  creating  the  liability  of  appellant. 

It  is  next  urged,  the  court  erred  in  sustaining  an  objec- 
tion to  a  question  asked  the  witness  Dyer,  the  car  con- 
ductor, on  cross-examination,  whether  he  did  not,  in  his 
report  of  the  accident  to  the  office  of  appellant,  say  that 
the  motorman  was  on  the  front  end  of  the  car,  at  his  place, 
at  the  time  of  the  accident,  and  that  the  current  was  off, 
and  the  brakes  set  immediately  after  tlie  accident.  The 
objection  was  sustained  by  the  court  for  the  specific  reason 
it  was  not  cross-examination,  but  counsel  for  appellant  now 
contends  it  was  competent  for  the  purposes  of  impeachment. 
We  have  examined  the  testimony  of  this  witness  to  And  a 
material  statement  that  would  have  been  contradicted  or 
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affected  by  an  answer  to  this  question.  We  find  none,  and 
the  ruling  of  the  court  in  sustaining  the  objection  was 
therefore  harmless  to  appellant. 

Complaint  is  made  of  the  admission  by  the  court  of  sec- 
tion 8  of  the  ordinance  of  the  city  of  Bockford,  as  follows : 
"  All  conductors,  motorneers,  drivers  and  persons  employed 
upon  street  cars  shall  use  reasonable  and  proper  care  and 
diligence  to  prevent  injury  or  damage  to  persons,  teams  or 
vehicles,  and  upon  the  appearance  of  danger  to  any  such 
person,  team  or  vehicle  upon  or  near  the  track  the  car  shall 
be  stopped,  when,  by  so  doing,  such  injury  or  damage  may 
be  averted.*'  We  think  it  was  improper  to  admit  this 
ordinance  in  evidence,  as  it  is  but  an  attempt  to  define  the 
law  applicable  to  appellant's  duty.  It  was  for  the  court  to 
instruct  the  jury,  and  for  that  reason  the  ordinance  should 
have  been  excluded.  As  a  statement  of  the  law  it  is  inac- 
curate in  imposing  an  absolute  duty  upon  appellant  to  stop 
its  car  in  case  of  danger,  when  the  law  only  requires  reason- 
able care  to  avoid  danger  to  others.  But  in  view  of  the 
clear  and  accurate  instructions  of  the  court  upon  this  point, 
iwe  do  not  think  the  jury  was  or  could  have  been  misled. by 
the  admission  of  the  ordinance,  and  the  error  therefore  was 
not  harmful. 

We  think  the  instructions  given  in  the  case  fairly  and 
most  favorably  to  appellant  announced  the  law  to  the  jury, 
and  no  errors  in  this  regard  are  well  assigned,  and  such  as 
were  refused  were  improper  to  have  been  given. 

Finding  no  reversible  error  in  the  record  and  proceedings 
of  the  Circuit  Court,  its  judgment  will  be  affirmed. 

Cbabtbee,  p.  J.,  took  no  part. 


Albert  Peterson  v.  People^  etc.,  ex  rel. 

1.  BAsn:xRDY— Instructions  as  to  Period  of  G^fafton.— It  Is  not 
proper  in  a  bastardy  case  for  the  court  to  arbitrarily  iix  by  an  instructicn 
a  period  within  wliich  the  child  must  have  been  bom  in  order  to  show 
the  guilt  of  the  defendant 
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Bastardy  Proceedings. — ^Appeal  from  the  County  Court  of  Marshall 
County;  the  Hon.  E.  D.  Richmond,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1897.  Affirmed.  Opinion  filed  February 
28,  1898. 

T.  F.  Clover  and  B.  W.  Wright,  attorneys  for  appellant. 
J.  H.  Franklin  and  R.  M.  Barnes,  attorneys  for  appellee. 

Mr.  Pkesidikq  Justice  Crabtreb  deliyrred  the  opinion 
OF  THE  Court. 

This  was  a  prosecution  for  bastardy,  on  the  complaint  of 
Essie  Whits^U,  an  unmarried  female. 

The  case  has  been  tried  twice,  the  jury  on  each  trial  find- 
ing appellant  guilty,  and  judgment  being  entered  on  the  last 
verdict,  appellant  brings  the  cause  to  this  court  by  appeal,  and 
insists  upon  a  reversal,  mainly  for  the  reason,  as  he  contends, 
that  the  evidence  of  the  complaining  witness  shows  he  can 
not  be  the  father  of  the  child.  Appellant  does  not  deny 
having  had  intercourse  with  said  Essie  Whitzell,  but  con- 
tends that  from  the  date  of  intercourse  fixed  by  her,  and 
the  date  when  the  child  was  born,  it  is  impossible  he  should 
be  the  father. 

The  complaining  witness  testifies  that  her  first  intercourse 
with  appellant  was  about  the  third  day  of  May,  or  in  the 
first  week  of  May,  1896,  and  the  child  is  shown  to  have  been 
bom  December  21,  1896,  so  that  only  two  hundred  and 
thirty-one  days,  or  at  most  two  hundred  and  thirty-four 
days,  elapsed  between  the  first  intercourse  and  the  delivery. 

It  may  be  conceded  this  length  of  time  falls  far  short  of 
the  ordinary  period  of  gestation,  which  is  usually  from  two 
hundred  and  seventy,  to  two  hundred  and  eighty  days,  and 
there  is  evidence  tending  to  show  that  the  child,  when  born, 
had  the  appearance  of  being  a  full  term  child,  or  one  which 
the  mother  had  carried  for  the  full  period  of  gestation,  while 
there  is  other  testimony  tending  to  show  the  contrary. 
Again,  the  witness  Axel  Burg  testifies  to  having  had  sex- 
ual intercourse  with  said  Essie  Whitzell  on  March  31,  1896, 
a  period  of  two  hundred  and  sixty -five  days  before  the  birth 
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of  the  child,  and  his  story,  if  true,  might  account  for  its 
existence.  All  these  circumstances  would  seem  to  cast  sus- 
picion upon  the  claim  of  the  complaining  witness  that  appel- 
lant  is  the  father  of  her  child,  but  she  testifies  positively 
that  he  and  no  one  else  is  its  father.  She  flatlv  contradicts 
the  witness  Burg,  and  denies  that  she  ever  had  intercourse 
with  him  or  with  any  one  else  other  than  the  appellant,  and 
there  is  other  evidence  tending  to  show  that  his  story  is  un- 
true. The  jury  saw  the  witnesses  and  heard  them  testify, 
and  if  they  saw  fit  to  believe  the  complaining  witness,  in- 
stead of  the  man  Burg,  who  came  up  to  swear  to  his  own 
disgrace  to  help  his  friend,  there  is  no  just  reason  why  we 
should  say  they  were  wrong  in  their  finding.  In  such  a 
condition  of  the  evidence  we  are  not  disposed  to  interfere. 

Nor  do  we  think  it  our  duty  to  set  the  verdict  aside  from 
the  fact  alone  that  the  child  was  born  within  a  much  shorter 
time  than  the  ordinary  period  of  gestation,  even  if  that  be 
true.  It  is  a  well  known  fact  that  cases  have  occurred, 
of  undoubted  authenticity,  where  children  have  been  born 
in  a  shorter  time  than  the  ordinary  period  of  gestation,  as 
well  as  after  a  much  longer  time.  Nature  does  not  always 
follow  a  certain  rule.  However  interesting  this  subject 
might  be,  we  have  not  the  time  to  give  it  an  extended  dis- 
cussion, nor  is  it  necessary.  One  thing  is  certain,  if  the 
complaining  witness  tells  the  truth  in  saying  she  never  had 
intercourse  with  any  one  other  than  appellant,  he  must  be 
the  father  of  the  child,  whether  she  is  correct  as  to  dates  or 
not.  Two  juries  having  believed  her,  we  are  content  with 
their  finding. 

Oreat  complaint  is  made  because  the  court  refused  to  give 
instruction  numbered  2  asked  by  appellant. 

That  instruction  is  as  follows : 

'^  2.  You  are  instructed  that  it  is  incumbent  upon  the  pros- 
ecuting witness,  Essie  Whitzel,  to  prove  by  a  greater  weight 
of  the  evidence,  that  her  bastard  child  was  born  after  a  period 
of  gestation  of  234  days  in  order  to  charge  the  defendant 
with  the  parentage  of  the  child,  and  unless  the  said  Essie 
Whitzel  has  proven  this  state  of  facts  by  a  greater  weight  of 
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the  evidence  upon  that  subject,  it  is  your  duty  to  find  the 
defendant  not  guilty." 

We  think  there  was  no  error  in  refusing  this  instruction. 
The  question  as  to  whether  the  child  was  born  within  the 
ordinary  period  of  gestation,  was  one  of  fact  for  the  jury, 
and  it  was  not  proper  for  the  court,  arbitrarily  to  fix  by  an 
instruction  a  period  within  which  the  child  must  be  bom  in 
order  to  show  the  guilt  of  appellant.  The  fact  of  the  inter- 
course not  being  denied,  the  girl  might  possibly  be  mistaken 
as  to  the  date,  and  yet  appellant  be  the  father  of  the  child. 

No  other  serious  fault  is  found  with  the  instructions. 

On  a  careful  review  of  the  whole  case,  we  think  the  judg- 
ment should  be  affirmed. 


John  Hancock  Mutnal  Life  Insurance  Go.  v.  Panllna 

Sehlink. 

1,  Insdramob—  Waiver  of  Conditions  of  Policy  by  Agent^An  insur- 
ance policy  containing  a  provision  that  it  should  '*  not  take  effect  until 
deUvered,  and  the  first  premium  paid  thereon  during  the  lifetime  and 
good  health  of  the  insured,"  was  sent  to  the  agent  who  secured  the 
appUcation  and  delivered  by  him  to  the  insured  while  he  was  sick,  on 
payment  of  part  of  the  premium  in  cash  and  agreement  as  to  the  settle- 
ment of  the  remainder  in  merchandise.  Held,  under  the  circumstances, 
the  agent  was  authorized  to  waive  the  conditions  of  the  policy  above 
quoted,  and  that  his  action  in  receiving  part  of  the  premium  and  arrange 
ing  for  the  remainder  was  binding  on  the  insurance  company. 

Assnmpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1897.  Affirmed.  Opinion  filed 
February  38,  1898. 

Isaac  0.  Edwards,  attorney  for  appellant. 

John  M.  Nikh aus  and  Page,  W  ead  &  Boss,  attorneys  for 
appellee. 
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Me.  Pbesidino  Justiob  Cbabtbeb  deliysked  the  opinion 
OF  THE  Court. 

This  was  an  action  upon  a  policy  of  insurance  issued  by 
appellant  upon  the  life  of  Frederick  Schlink,  the  husband 
of  appellee.  There  was  a  trial  by  jury  resulting  in  a  ver- 
diet  and  judgment  in  favor  of  appellee  for  $2,175. 

The  facts  of  the  case,  briefly  stated,  are  as  follows : 

Charles  Ballance  Avas  acting  as  agent  for  appellant  at 
Peoria,  under  a  contract  with  J.  B.  Pendergast,  the  State 
agent  of  appellant  for  the  State  of  Illinois.  Ballance  had 
an  oflice  in  Peoria,  which  had  upon  it  a  business  sign  desig- 
nating him  as  general  agent  of  appellant,  and  upon  the 
stationery  used  by  him,  he  so  called  himself.  While  pur- 
porting to  act  as  such  agent,  Ballance  solicited  Frederick 
Schlink,  appellee's  husband,  to  take  out  a  policy  of  insurance 
upon  his  life,  in  appellant  company.  After  some  negotia- 
tions between  the  parties,  an  arrangement  was  made  between 
Ballance  and  Schlink  for  the  issuance  of  a  policy  on  the 
life  of  the  latter  for  $2,000,  upon  which  the  premium  was 
to  be  $63.70.  In  payment  of  this  premium  it  was  agreed 
by  the  parties  that  a  certain  indebtedness  of  $18,  owing 
by  one  Downey  to  Schlink,  should  be  assumed  by  Ballance 
and  canceled,  and  that  Ballance  should  take  and  receive  from 
Schlink  in  further  part  payment  of  the  premium,  a  sewing 
machine,  to  be  selected  by  the  wife  of  Ballance  from  machines 
which  Schlink  had  on  hand  for  sale,  and  the  difference 
either  way  was  to  be  paid  in  cash.  That  is,  if  the  machine 
and  the  Downey  indebtedness  amounted  to  more  than  the 
premium,  Ballance  should  pay  the  difference  in  cash  to 
Schlink;  and,  on  the  other  hand,  if  these  two  items  did  not 
pay  the  premium,  Schlink  should  pay  Ballance  the  differ- 
ence in  cash.  In  accordance  with  this  agreement,  Frederick 
Schlink  made  and  delivered  to  Ballance  a  formal  application 
for  a  policy  of  insurance  upon  his  life  for  the  sum  of  $2,000, 
which  was  forwarded  by  said  Ballance  to  appellant  com- 
pany, which  accepted  the  risk,  issued  the  policy,  and  re- 
turned the  same  to  Ballance  for  delivery.  After  receiving 
the  policy  Ballance  saw  the  assured,  Frederick  Schlink,  and. 
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notified  the  latter  he  had  the  policy,  and  was  toid  to  come 
and  get  the  sewing  machine  and  the  money  for  the  premium. 
Before  the  policy  was  actually  delivered,  the  assured  became 
ill  with  typhoid  fever,  whereupon  the  agent,  Ballance,  called 
upon  George  Schlink,  a  brother  of  the  assured,  informed 
him  about  the  agreement  and  the  policy,  and  told  said*  George 
Schlink  that  if  he  would  pay  $25,  he,  the  agent,  would  put 
the  policy  in  force.  After  seeing  the  attending  physician, 
said  George  Schlink  went  to  the  office  of  Ballance  to  pay  the 
money  and  get  the  policy. 

Ballance  being  absent,  his  clerk  accepted  the  $25  and 
delivered  the  policy.  Three  days  afterward  the  assured, 
Freilerick  Schlink,  died  from  the  effects  of  the  typhoid 
fever. 

The  policy  contained  the  following  provision:  "This 
policy  shall  not  take  effect  until  delivered,  and  the  first 
premium  thereon  paid  during  the  lifetime  and  good  health 
of  the  insured."  To  the  plaintiff's  declaration  appellant 
pleaded  the  general  issue  and  four  special  pleas,  setting  up 
the  above  mentioned  clause  in  the  policy,  and  alleging  "  that 
the  first  premium  on  said  policy  w^as  not  paid  '  during  the 
good  health  of  the  insured'  or  at  any  other  time."  The 
four  special  pleas  substantially  set  up  the  same  defense. 
Various  replications  were  filed,  traversing  the  special  pleas 
as  to  their  material  allegations,  while  other  replications  con- 
fessed and  attempted  to  avoid  the  effect  of  the  pleas  by 
averring  an  acceptance  of  the  premium  and  a  waiver  of  the 
condition  of  the  policy  above  quoted.  Appellant  insists 
that  the  premium  was  never  paid;  that  the  agent  had  no 
authority  to  receive  anything  but  cash  for  the  premium, 
and  had  no  power  to  waive  any  of  the  conditions  of  the 
policy.  On  the  other  hand,  it  is  contended  by  appellee, 
that  under  the  provisions  of  Sec.  23,  Chap.  73  of  the 
Revised  Statutes  of  1874  (2  Starr  &  Curtis,  2d  Ed.,  par.  103), 
Ballance  was  such  an  agent  as  authorized  him  to  waive  pay- 
ment of  the  premium  in  cash  and  the  condition  of  the  policy 
above  referred  to.  That  appellant  recognized  Ballance  as 
its  agent  by  accepting  the  risk  upon  an  application  sent  in 
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by  him,  issuing  the  policy  and  sending  it  to  him  for  deliv- 
ery upon  payment  of  the  premium,  would  hardly  seem  to  be 
an  open  question.  He  was  clearly  an  agent  within  the 
meaning  of  the  statute.  He  solicited  business  for  appel- 
lant, advertised  himself  as  its  agent,  and  was  the  only  party 
known  to  the  assured  in  the  transaction. 

Under  all  the  facts  we  are  of  opinion  Ballance  was  so  far 
the  agent  of  the  company  as  to  be  authorized  to  waive  the 
condition  of  the  policy  above  quoted,  and  that  his  action  in 
receiving  the  premium  and  delivering  the  policy  was  bind- 
ing on  appellant.  Metropolitan  Life  Ins.  Co.  v.  Quandt, 
69  111.  App.  649;  New  England  Fire  &  M.  Ins.  Co.  v.  Schet- 
tler,  38  111.  166;  JEtna  Ins.  Co.  v.  Maguire,  51  111.  342; 
Dwelling  House  Ins.  Co.  v.  Dowdall,  159  111.  179. 

Many  other  cases  might  be  cited  in  support  of  this  posi- 
tion out  we  deem  it  unnecessary.  There  can  be  no  doubt 
whatever  that  Ballance  authorized  his  clerk  to  receive  the 
$25  and  deliver  the  policy,  and  that  he  was  fully  informed 
of  the  physical  condition  of  the  assured  at  the  time  he 
proposed  to  "  put  the  policy  in  force "  on  the  receipt  of 
the  $25. 

As  to  the  contention  that  Ballance  was  not  authorized  to 
receive  any  thing  but  cash  in  payment  of  the  entire  premium, 
we  think  the  position  has  no  force.  The  evidence  shows 
that  the  agent's  commissions,  or  percentage,  were  from 
seventy  to  seventy-five  per  cent  of  the  premium  to  be  paid, 
so  that  the  cash  going  to  appellant  would  not  exceed  $20 
at  the  outside,  and  more  than  this  amount  was  paid  in  cash. 

The  case  of  Lycoming  Fire  Ins.  Co.  v.  Ward,  90  111.  545, 
would  seem  to  be  conclusive  against  appellant  upon  this 
proposition.  It  is  also  insisted  that  the  remainder  of  the 
premium  has  never  been  paid;  but  by  the  agreement,  Bal- 
lance was  to  take  a  sewing  machine  for  that  portion  of  the 
premium,  to  be  selected  by  his  wife.  The  witness  George 
Schlink,  testifies  that  when  Ballance  told  him  he  would 
put  the  policy  in  force  on  payment  of  the  $25,  he  also  said 
he  would  let  his  wife  come  down  and  pick  out  the  sewing 
machine,  and  the  witness  further  swears  that  Ballance  could 
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have  gotten  the  machine  at  any  time  whenever  he  wanted  it. 
Ballance  does  not  in  any  way  contradict  the  statements  of 
the  witness  on  these  points. 

It  would  seem,  therefore,  that  so  far  as  appellant  is  con- 
cerned the  premium  was  paid,  and  if  its  agent,  £allance, 
saw  fit  to  trust  the  agent  of  the  assured  for  so  much  of 
the  premium  as  was  coming  to  him  for  commissions,  and 
to  take  his  pay  therefor  in  a  sewing  machine,  that  was  a 
matter  between  the  parties  themselves  which  could  not 
injuriously  affect  the  rights  of  appellant  nor  that  of  the 
assured. 

There  is  no  claim  made  in  the  pleadings,  nor  does  the 
evidence  show  that  any  fraud  was  practiced  upon  the  agent 
to  induce  a  waiver  in  the  conditions  of  the  policy,  or  to 
obtain  its  delivery,  and  we  see  no  just  reason  why  appellant 
should  not  be  held  liable. 

Some  complaint  is  made  as  to  the  action  of  the  court  in 
admitting  and  rejecting  evidence,  but  if  any  errors  exist  in 
that  regard  they  are  not  of  a  sufficiently  serious  character 
to  require  a  reversal. 

TVe  find  no  material  error  on  the  part  of  the  court  in 
giving  or  refusing  instructions,  and  we  are  of  the  opinion 
the  judgment  should  be  affirmed. 


Commissioners  of  Highways  of  the  Town  of  Elmira  t. 
Commissioners  of  Highways  of  the  Town  of  Osceola. 

1.  Roads  and  BROXiER^Establiahment  of  Highways  by  Prescrip- 
tion,'—Where  it  appears  that  a  road  was  opened  by  the  joint  action  of 
the  commissioners  of  highways  of  two  towns,  after  payment  of  dani- 
af^  to  the  land  owners,  or  a  release  obtained  from  them,  and  that  the 
road  has  been  traveled  by  the  public  as  a  highway,  and  recognized  as 
each  by  the  highway  commissioners  of  both  towns  for  over  seventeen 
years,  it  is  immaterial  whether  the  highway  was  ever  legally  laid  out 
or  not,  as  the  facts  stated  make  it  a  legal  highway  by  prescription  and 
user. 

a.  QAME—Application  of  the  Law  in  Regard  to  tlie  Allotment  of  Roads 
on   Township   Lines. ^The   law   in  regard  to  the  allotment  of  roads 
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between  townships,  for  the  purposes  of  repair,  applies  to  roads  on  town 
lines,  whether  they  have  been  regularly  laid  out  with  all  the  formalities 
required  by  law  or  not 

8.  Mandamus— 7*0  Compel  the  AUotnient  of  a  Road  on  a  Toumehip 
Line. — Mandamus  will  lie  to  compel  the  highway  commissioners  of  a 
township  to  meet  with  the  commissioners  of  an  adjoining  township  for 
the  purpose  of  allotting  to  their  townships  for  the  purposes  of  repair  a 
road  lying  on  the  line  between  the  two  townships. 

Mandamus,  against  highway  commissioners.  Appeal  from  the  Cir- 
cuit Court  of  Stark  County;  the  Hon.  Leslie  D.  Puterbaugh,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1897.  Reversed 
and  remanded  with  directions.    Opinion  filed  February  28,  1898. 

J.  H.  Bknnigk,  Y.  G.  Fulleb  and  C.  K.  Ladd,  attornej^s 
for  appellants. 

Martin  Shallenbergbb  and  B.  F.  Thompson,  attorneys 
for  appellees. 

Mr.  Presiding  Justice  Crabtbee  delivered  the  opinion 
OF  the  Coubt. 

This  was  an  action  of  mandamus.  On  August  24, 1897, 
appellants  filed  their  petition  for  a  writ  of  mandamus 
against  appellees,  to  compel  them  as  commissioners  of 
highways  of  the  town  of  Osceola,  in  said  Stark  county,  to 
meet  with  appellants  as  commissioners  of  highways  of  the 
town  of  Elmira,  in  said  county,  for  the  purpose  of  allotting 
to  each  of  said  towns  a  portion  of  the  road  described  in  the 
petition,  which  is  alleged  to  be  a  public  highway,  and  which 
extends  for  a  distance  of  one  mile  on  the  line  between  the 
two  towns  of  which  appellants  and  appellees  were,  respect- 
ively, the  highway  commissioners.  The  petition  alleges  the 
laying  out  of  the  road  by  the  joint  action  of  the  commis- 
sioners of  the  two  towns,  on  April  13, 1880,  setting  out  the 
proceedings  and  the  final  order  of  the  commissioners  bear- 
ing the  date  last  mentioned,  the  payment  or  release  of  all 
damages,  and  the  opening  of  the  road,  and  averring  that  it 
has  ever  since  been  used  and  traveled  as  a  public  highway, 
and  that  the  commissioners  of  both  towns  have  recognized 
it  as  such  and  repaired  the  same  and  kept  it  in  condition 
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for  publio  travel.  It  is  further  alleged  that  no  allotment  of 
said  road  between  the  two  towns  has  ever  been  made  as 
required  by /law;  that  the  petitioners  have  frequently 
requested  appellees  to  meet  with  them  and  allot  the  road 
according  to  law,  but  that  they  have  always  refused  so  to 
do.  The  petition  sets  out  proper  notices  to  a])pellees  to 
meet  and  allot  the  road,  and  the  refusal  of  the  latter  to 
do  so. 

The  petition  further  alleges  that  said  road  is  one  of  the 
main  lines  of  public  travel,  is  badly  out  of  repair,  and  that 
it  is  necessary  that  a  portion  thereof  be  allotted  to  each 
town,  that  each  may  repair  the  part  so  allotted  to  it,  ^^  or 
be  responsible  for  damages  for  its  non-repair.*^ 

There  was  a  demurrer  to  the  petition,  which  was  bus* 
tained,  and  appellants  prosecute  an  appeal  to  this  court. 

The  contention  of  appellees  is,  that  the  highway  was 
never  legally  laid  out,  and  that  this  fact  appears  upon  the 
face  of  the  petition.  But  whether  this  be  so  or  not,  it 
appears,  by  the  petition,  that  the  road  was  opened  by  the 
joint  action  of  the  commissioners  of  highways  of  the  two 
towns  more  than  seventeen  years  ago,  after  a  payment  of 
damages  to  the  land  owners,  or  a  release  obtained  from 
them  therefor,  and  that  the  road  has  ever  since  been  trav- 
eled by  the  public  as  a  highway  and  recognized  as  such 
by  the  highway  authorities  of  both  towns.  We  do  not 
feel  called  upon  to  decide  whether  or  not  the  road  was 
legally  laid  out  originally,  because,  upon  the  other  facts 
alleged  in  the  petition,  admitted  by  the  demurrer,  we  are 
of  the  opinion  it  is  now  a  legal  highway  by  prescription 
and  user. 

Section  1  of  the  road  and  bridge  law  provides :  "  That 
all  roads  *  *  *  which  have  been  established  by  dedi- 
cation, or  used  by  the  public  as  a  highway  for  fifteen  (15) 
years,  *  *  *  are  hereby  declared  to  be  public  high- 
ways."    3  Starr  &  Curtis,  1085. 

This  statute  makes  the  road  in  question  a  legal  highway, 
and  upon  the  facts  we  do  not  think  the  commissioners  of 
highways  of  the  town  of  Osceola  should  be  permitted  to  raise 
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the  question  as  to  its  legality.  It  is  their  duty  rather  to 
maintain  the  highway  for  the  use  of  the  public  than  to  over- 
turn it.  They,  or  their  predecessors,  united  in  laying  out  this 
road,  and  it  is  not  for  them  to  sav  it  was  never  le^U  v  laid  out. 
Hence,  their  contention  that  the  law  for  the  allotment  of 
l*oads  only  applies  to  such  as  are  regularly  laid  out  with  aU 
the  formalities  required  by  law,  ought  not  to  avail  them, 
even  if  the  position  itself  is  tenable.  But  we  are  not  dis- 
posed to  take  so  narrow  a  view  of  the  law,  or  the  duty  of 
appellees.  Here  is  a  road  upon  a  town  line,  which,  we  have 
seen,  is  a  public  highway.  The  necessity  for  its  allotment 
is  just  as  great  as  though  all  the  formalities  for  laying  it 
out  according  to  the  statute  had  been  fully  complied  with. 
It  must  be  kept  in  repair,  and  each  town  has  a  right  to 
knoAv  what  portion  of  it  must  be  maintained  by  such  town. 
We  think  it  is  the  duty  of  appellees  to  meet  with  appellants 
and  allot  the  road  as  provided  by  the  statute.  It  is  argued 
by  counsel  for  appellees  that  the  court  can  not,  by  man- 
damus, compel  them  to  act  contrary  to  their  judgment  and 
discretion,  the  intimation  seeming  to  be  that  if  the  com- 
missioners should  meet  they  would  not  agree.  As  to  that 
question  we  have  now  nothing  to  say.  We  hold  it  to  be 
their  duty  to  meet  and  make  an  honest  effort  to  agree  upon 
an  allotment.  What  the  remedy  may  be  if  they  should 
meet,  and  fail  or  refuse  to  agree,  we  are  not  now  called 
upon  to  determine.  What  we  hold  now  is  that  the 
demurrer  to  the  petition  should  have  been  overruled. 

We  think  the  point  made  as  to  the  statute  of  limitations 
having  run  so  as  to  be  a  bar  to  this  proceeding  is  not  well 
taken. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer  to  the  petition. 

Be  versed  and  remanded  with  directions. 


Second  District — December  Term,  1897.  189 

Tatro  V.  Tatro. 


Israel  Tatro  et  al.  t.  John  Tatro. 

1.  AFPEAiiS  AND  EsLROBS^Errors  Not  Exoepted  to  Can  Not  be  Con- 
tidered. — Only  such  parts  of  a  decree  as  are  excepted  to  and  appealed 
from  can  be  considered  on  appeal,  and  other  matters,  although  assigned 
for  error  and  discussed  in  argument,  need  not  be  considered. 

2.  DscBXES—Evidenoe  to  Sustain^Recitals  in  the  Decree,— Where  a 
party  seeks  to  sustain  a  decree  in  his  favor,  he  must  preserve  in  the 
it^cord,  in  some  proper  form,  the  evidence  upon  which  it  is  based.  But 
when  the  decree  recites  the  facts  found  by  the  court  from  the  evidence, 
it  will  be  presumed,  in  the  absence  of  anything  in  the  record  showing 
the  contrary,  that  the  facts  thus  found  were  proved  by  competent  evi- 
dence. 

Attobnets'  FEsa—Two  Hundred  Dollars  Held  Proper  in  a  Partition 
Suit.— In  a  suit  involving  the  partition  of  land  among  seven  heirs,  and 
the  rights  of  dower  and  homestead  in  the  widow,  the  court  discusses  the 
circumstances  and  holds  that  a  fee  of  |200  is  not  excessive. 

Bill  for  Partition.— Appeal  from  the  Circuit  Court  of  Iroquois  County ; 
the  Hon.  Robert  W.  Hilsoher,  Judge,  presiding.  Heard  in  this  court 
at  the  December  term,  1897.  Affirmed.  Opinion  filed  February  28, 
1808. 

O.  H.  Patson  and  C.  W.  Bathond,  guardian  ad  litem  for 
Selina,  Calixte  and  Earl  S.  Tatro,  minors,  attorneys  for 
appellants. 

Morgan  &  Orebaitgh,  attorneys  for  appellee. 

Mr.  Pbesidikg  Justioe  Cbabtrbb  delivered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  from  so  much  of  an  order  or  decree  of 
distribution  in  a  partition  suit,  after  a  sale  of  the  property, 
as  allowed  the  complainant's  solicitors  the  sum  of  $200  for 
solicitor's  fees,  and  ordered  it  apportioned  among  appellants 
and  four  others,  each  to  pay  the  one-seventh  part  thereof. 

While  numerous  errors  are  assigned  upon  the  record,  we 
think  only  two  are  properly  before  this  court  for  considera- 
tion, viz.,  the  third  and  fourth,  which  challenge  the  action 
of  the  court  in  allowing  solicitors'  fees  and  ordering  them 
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taxed  as  costs  against  appellants.  This  was  the  entire  scope 
and  extent  of  the  appeal,  no  other  portion  of  the  decree 
being  excepted  to  or  appealed  from.  Hence  while  many 
other  questions  and  objections  are  discussed  in  argument, 
and  assigned  for  error,  we  do  not  deem  it  necessary  to  con- 
sider them. 

Although,  when  the  appeal  was  prayed  for,  the  court 
allowed  thirty  days  in  which  to  file  a  certificate  of  the  evi- 
dence, no  such  certificate  appears  in  the  record. 

The  rule  is  well  established,  that  where  a  party  seeks  to 
sustain  a  decree  in  his  favor,  he  must  preserve  in  the  record, 
in  some  proper  form,  the  evidence  upon  which  it  is  based. 
But  when  the  decree  recites  the  facts  found  by  the  court  from 
the  evidence,  it  will  be  presumed,  in  the  absence  of  anything 
in  the  record  showing  the  contrary,  that  the  facts  thus 
found  were  proved  by  competent  evidence.  Jackson  et  al. 
V.  Sackett  et  al.,  146  111.  655.  The  decree  appealed  from 
contains  the  following  recital :  "  The  court  further  finds, 
from  the  evidence  of  witnesses  duly  sworn  and  examined  in 
open  court,  that  Morgan  &  Orebaugh  are  the  solicitors  for 
complainant  in  said  cause,  and  that  their  services  as  such 
solicitors  in  said  cause  are  reasonably  worth  the  sum  of  $200, 
and  that  said  sum  is  a  usual  and  customary  charge  for  like 
services."  We  find  nothing  in  the  record  contradicting 
this  recital.  There  was  involved  in  the  proceeding  a  parti- 
tion of  the  land  among  seven  heirs,  and  the  rights  of  dower 
and  homestead  in  the  widow.  The  property  being  found 
not  susceptible  of  division  there  was  a  decree  of  sale  and 
the  property  was  sold  for  $4,835.30.  It  would  not  seem  at 
first  blush  as  if  the  allowance  for  solicitor's  fees  was  excess- 
ive, especially  in  view  of  the  fact  that  there  was  a  misdo- 
scription  in  one  of  the  deeds  constituting  chain  of  title  which 
was  corrected  in  the  decree^. 

We  think  there  is  no  merit  in  the  claim  that  no  part  of 
the  solicitors'  fees  should  have  been  taxed  against  appellants 
because  the  original  bill  filed  in  the  cause  contained  an 
improper  description  of  the  property.  An  amended  bill  was 
filed  in  apt  time  correcting  the  description,  and  we  can  not 
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see  that  the  employment  of  counsel  by  appellants  was  nec- 
essary to  protect  their  rights.  They  got  the  benefit  of  the 
services  of  complainant's  solicitors,  and  it  would  seem  but 
right  they  should  pay  a  just  proportion  of  their  fees. 

From  a  consideration  of  the  whole  record  we  can  not  say 
the  allowance  for  solicitors'  fees,  or  its  apportionment 
among  the  seven  parties  named,  was  improper  or  erroneous, 
and  the  decree  will  therefore  be  affirmed. 


DeKalb  and  Great  Western  By.  Co.  et  al.  v.  Almetta 

Bowell. 

1.  JxTBO^iS—ChaUenQes  to  the  ^rray.— When  a  challenge  to  the 
array  is  made  the  challenger  must  stand  ready  to  sustain  his  challenge 
hy  proof  of  the  illegality  of  the  panel,  and  after  a  jury  is  impaneled 
and  the  cause  has  proceeded  to  trial  on  the  merits,  the  proofs  come  too 
late. 

2.  Instructions— S/ioii2d  Not  Assume  Fads  in  Dispute^-^The  court 
discusses  appellee's  second  instruction  in  connection  with  the  evidence 
and  concludes  that  it  was  clearly  erroneous  in  assuming  negligence  on 
the  part  of  appellants  and  due  care  on  the  part  of  appellee. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  DeKalb  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presid- 
ing. Heard  in  this  court  at  the  December  term,  1897.  Reversed  and 
remanded.    Opinion  filed  February  28, 1808. 

J.  B.  Stephens,  attorney  for  appellants. 

Jones  &  Kooebs  and  J.  £•  MArrEsoN,  attorneys  for 
appellee. 

Mb.  Pbesibino  Justice  Obabtree  deliyebed  the  opinion 
OF  the  Coubt. 

This  was  an  action  on  the  case  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  appellee, 
as  a  consequence  of  falling  from  a  station  platform,  which 
it  is  claimed  was  maintained  and  operated  by  appellants 
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jointly,  for  the  use  of  passengers  in  boarding  and  alighting 
from  their  trains  of  cars  at  the  city  of  DeKalb. 

There  was  a  trial  b}*^  jury  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $450,  a  motion  for  new  trial 
being  overruled. 

The  negligence  charged  in  the  declaration  was  a  failure 
to  properly  guard  and  light  the  station  platform,  or  to  have 
some  one  to  direct  passengers  how  to  find  an  exit  froni  the 
station. 

It  appears  from  the  evidence  that  on  the  night  of  January 
21,  1S96,  appellee  was  a  passenger  on  one  of  appellants^ 
trains  from  Sycamore  to  DeKalb,  arriving  at  the  latter 
place  about  seven  o'clock  in  the  evening.  That  she  alighted 
upon  the  platform  in  company  with  the  witness  Mrs.  Viola 
Bice,  and  being  a  stAinger  at  that  station  did  not  know  the 
way  out  of  the  depot  grounds.  That  she  inquired  of  some 
men,  one  of  whom  carried  a  lantern,  but  whom  she  did  not 
know,  to  learn  her  way  out,  but  got  no  answer.  That  in 
company  with  Mrs.  Rice,  appellee  then  walked  to  the  end 
of  the  platform,  a  distance  of  about  170  feet,  where  she 
claims  there  was  no  light,  and  where  she  stepped  oflf,  the 
height  from  the  floor  of  the  platform  to  the  ground  being 
as  she  says  about  two  feet,  but  which  other  witnesses  place 
at  sixteen  to  eighteen  inches.  It  was  in  thus  stepping  off 
the  platform  she  claims  to  have  received  the  injury  sued 
for  in  this  case. 

The  first  assignment  of  error  questions  the  action  of  the 
court  in  overruling  appellants'  challenge  to  the  array  of 
jurors,  but  we  think  this  point  is  not  well  taken,  for  the 
reason  there  was  no  proof  to  sustain  the  challenge  until 
after  a  jury  had  been  impaneled  and  a  trial  upon  the  merits 
proceeded  with.  When  a  challenge  to  the  array  is  made, 
the  challenger  must  stand  ready  to  prove  his  challenge  by 
proof  of  the  illegality  of  the  panel.  Borrelli  v.  The  People^ 
164  111.  549.  We  think  after  the  jury  was  impaneled  and 
the  cause  had  proceeded  to  trial  on  the  merits  the  proofs 
came  too  late. 

It  is  insisted  that  the  verdict  and  judgment  ought  not  to 
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Stand  for  want  of  proof  of  the  joint  liability  of  appellants, 
and  it  must  be  conceded  the  evidence  on  this  question  is 
very  slight;  still  we  would  not  be  disposed  to  reverse  on 
that  ground  alone,  there  being  some  evidence  on  that  point. 

But  the  case  was  very  close  upon  the  question  as  to 
whether  appellants  were  guilty  of  negligence  in  failing  to 
properly  guard  and  light  the  platform,  and  also  upon  the 
further  question  as  to  whether  appellee  was  in  the  exercise 
of  due  care  for  her  own  safety  in  going  where  she  did, 
away  from  the  station  and  in  a  direction  where  it  appears 
there  was  no  usual  exit,  and  where  ordinarily  no  lights 
might  be  necessary.  As  the  case  must  be  submitted  to 
another  jury  we  do  not  care  to  express  any  opinion  upon 
the  facts,  but  in  the  state  of  the  evidence  it  was  important 
the  jury  should  have  been  accurately  instructed. 

We  think  appellee's  second  instruction  was  clearly  erro- 
neous in  assuming  negligence  on  the  part  of  appellants  and 
due  care  on  the  part  of  appellee.  It  assumes  that  the  station 
platform  was  abrupt  in  its  termination,  and  that  darkness 
existed,  while  these  were  questions  of  fact  for  the  jury. 
Again,  there  is  no  evidence  that  appellee  inquired  her  way 
out  of  the  station  from  the  agents  or  employes  of  appellants, 
and  that  they  neglected  or  refused  to  give  her  such  informa- 
tion. She  did  inquire  of  some  men,  but  there  is  no  proof 
who  they  were,  nor  that  they  were  employes  of  appellants, 
and  the  conductor  and  brakeman  of  the  train  upon  which 
appellee  arrived  at  the  station  would  testify,  if  produced, 
as  appears  by  the  stipulation,  that  they  heard  no  question 
asked  by  appellee  as  to  her  way  out  of  the  station.  Yet 
the  instruction  we  are  considering  leaves  the  question  to  the 
jury  as  if  the  evidence  proved  the  fact.  We  think  the 
phrase  or  sentence, ''  and  that  the  plaintiff  while  in  the 
exercise  of  reasonable  care  and  caution  was  endeavoring  to 
find  the  proper  way  of  exit  from  said  station  premises " 
practically  assumes  that  the  appellee  was  in  the  exercise  of 
due  care.  All  these  questions  were  for  the  determination 
of  the  jury  from  the  evidence.  Wo  think  this  instruction 
should  not  have  been  given. 

You  LXXIV  u 
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There  was  no  error  in  refusing  to  give  appellants'  first 
and  second  refused  instructions. 

For  the  error  in  giving  appellee's  second  instruction  the 
judgment  will  be  reversed  and  the  cause  remanded. 


James  Harty  y.  George  E.  Smith. 

1.  "PRAonca— Severed  Defendants— Costs  Where  Plaintiff  is  Defeated, 
— Where  a  suit  is  brought  against  two  defendants,  only  one  of  whom  is 
served  with  process,  and  the  plaintiff  is  defeated  at  the  trial,  it  is  error 
to  render  judgment  against  him  for  costs  in  favor  of  both  defendants. 

2.  pROiassoBY  'SoTES— Consideration  for  Signing  as  Surety, — 
Whether  a  person  gets  anything  for  signing  a  promissory  note  as  surety 
is  immateriaL  If  his  principal  obtained  a  consideration  for  the  note» 
such  consideration  is  sufficient  as  to  the  surety  also. 

8.  Evn)ENCE — Wliat  is  Hearsay,  etc. — An  action  was  brought  on  a 
promissory  note  against  two  makers,  one  of  whom  was  a  surety,  who 
was  alone  served  with  process,  and  the  cause  proceeded  to  trial  againdl; 
him  alone,  he  having  pleaded  as  a  defense  to  the  action  that  he  was  so 
drunk  when  he  signed  the  note  as  to  be  deprived  of  bis  reason.  //  vcas 
held  error  to  allow  a  witness  to  testify  as  to  a  remark  made  by  the  prin- 
cipal maker  of  the  note  and  not  in  the  presence  of  the  surety,  that  he 
got  him  (the  surety)  '*  fixed,''  as  hearsay  evidence,  and  calculated  to 
lead  the  jury  to  understand  that  he  had  got  him  in  such  a  condition 
that  he  was  going  to  sign  the  note. 

4.  Instructions-— -Mm*/  be  Based  Upon  the  Evidence, — ^An  instruction 
not  based  upon  any  evidence  in  the  case,  and  calculated  to  mislead  the 
jury,  is  reversible  error. 

5.  Drunkenness  AS  A  Defense— ^  Question  of  Foc^.— The  question 
as  to  whether  the  maker  of  a  note  was  so  drunk  when  he  signed  tlm 
same  as  to  be  incapable  of  knowing  what  he  was  doing,  is  one  of  fact 
for  the  determination  of  the  jury  upon  proper  evidence  and  instructions. 

Assnmpsit,  on  a  promissory  note.  Appeal  from  the  County  Court  of 
Peoria  County;  the  Hon.  R.  H.  Lovett,  Judge,  presiding.  Service  upon 
the  surety  and  cause  tried  as  to  him  alone.  Pleas,  general  issue;  signa- 
ture obtained  by  fraud  and  circumvention;  drunkenness  and  failure 
of  consideration;  trial  and  verdict  for  defendant;  appeal  by  plaintiff. 
Heard  in  this  court  at  the  December  term,  1897.  Reversed  and  re- 
manded.   Opinion  filed  February  28, 1898. 

Whitmorb,  Barnes  &  Boulware,  attorneys  for  appellant; 
Joseph  A.  Weil,  of  counsel. 
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To  render  a  transaction  voidable  on  account  of  drunken- 
ness alone  of  a  party  to  it,  it  should  appear  from  the  evi- 
dence that  he  was  so  drunk  as  to  have  drowned  his  reason, 
memory  and  judgment,  and  impaired  his  mental  faculties 
to  an  extent  that  would  render  him  wholly  idiotic  for  the 
time  being,  which  instruction,  in  the  absence  of  any  proof 
of  fraud  or  covin,  we  claim  is  good  law  and  appropriate  in 
this  case,  from  the  fact  that  counsel  for  appellee  puts  great 
stress  upon  the  question  of  drunkenness.  Bates  v.  Ball,  72 
111.  108;  Birdsong  v.  Birdsong,  2  Head.  (Tenn.)  289. 

The  proof  must  show  insanity.  Schramm  v.  O'Connor, 
98  111.  539. 

It  is  a  well  established  rule  of  law  that  all  instructions 
shall  state  the  law  of  the  case  correctly  and  be  based  upon 
the  evidence.  Humphreys  v.  Collier,  1  8cam.  47;  Stout  v. 
McAdams,  2  Scam.  87;  Barzynski  v.  Stolba,  61  111.  App. 
388;  Espen  v.  Koberts,  33  111.  App.  268;  Chicago  B.  &  Q. 
R.  R.  Co.  V.  Harwood,  90  111.  425;  Stern  v.  People,  102 
HI.  540;  Coughlin  v.  People,  18  111.  266;  Ewing  v.  Runkle, 
20  UL  448. 

« 

RioHABD  H.  Rablst,  attomcy  for  appellee;  D.  R  Sheen, 
of  counsel. 

When  it  becomes  important  to  show  upon  the  trial  the 
occurrence  of  any  fact  or  event  it  is  competent  and  proper 
to  also  show  an  accompanying  act,  declaration  or  explana- 
tion which  relates  to  or  is  explanatory  of  such  fact  or  event. 
Lander  v.  The  People,  104  111.  248;  Chicago  W.  D.  Ry.  Co. 
V.  Becker,  128  III.  545;  Mayes  v.  The  State,  64  Miss.  329. 

« 

Mb.  PBEsinmo  tTusTioK  Cbabtbbb  dblivebed  the  opinion 

OF    THE   COUBT. 

This  was  a  suit  on  a  promissory  note  for  $375  executed 
by  Henry  T.  Byrnes  and  appellee,  George  E.  Smith,  dated 
November  2, 1895,  and  payable  to  the  order  of  appellant  on 
Maroh  1, 1897.  This  note  it  appears  was  given  as  part  of 
the  purchase  price  of  a  saloon  and  fixtures  sold  by  appel- 
lant to  said  Byrnes.  It  is  admitted  that  appellee  signed  the 
note  only  as  surety  for  Byrnes. 
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Service  of  process  was  had  upon  appellee  only,  defendant 
Byrnes  being  "  not  found." 

Appellee  pleaded  the  general  issue  verified  by  affidavit 
and  also  four  special  pleas,  alleging,  as  a  defense,  that  his 
signature  to  the  note  was  obtained  by  fraud  and  circumven- 
tion; also  that  he  was  so  drunk  when  he  signed  the  note  as 
to  be  deprived  of  his  reason;  and  also  that  there  was  a  fail* 
ure  of  consideration.  Issue  was  joined  on  these  pleas,  and 
t'  3  cause  being  tried  bj"  a  jury,  appellee  had  n  verdict  in  his 
favor.  A  motion  for  new  trial  was  overruled,  and  the  court 
entered  judgment  in  favor  of  both  defendants,  and  against 
appellant  for  costs  of  suit,  although  the  cause  had  only  been 
tried  as  to  appellee,  Smith,  Byrnes  not  being  in  court  either 
by  service  of  process  upon  him  or  by  appearance. 

Appellant  insists  it  was  error  to  thus  render  judgment 
against  him  in  favor  of  both  defendants,  and  we  think  the 
point  is  well  taken.  Without  service  of  process  on  Byrnes 
or  appearance  by  him,  the  court  was  without  jurisdiction  to 
adjudicate  upon  his  rights  or  to  enter  a  judgment  in  his 
favor. 

It  is  also  complained  that  the  court  allowed  too  much 
latitude  in  the  cross-examination  of  appellant,  and  we  think 
in  this  case  there  was  just  reason  for  such  complaint. 
While  the  extent  and  limits  of  cross-examination  are  largely 
a  matter  of  discretion  with  the  trial  court,  there  are  certain 
well-known  rules  which  ought  to  be  observed,  that  we  think 
were  disregarded  in  this  case. 

As  a  part  of  the  transaction  in  the  purchase  of  the  saloon 
by  Byrnes  from  appellant,  there  was  also  given  a  note  for 
$100  signed  by  appellee  and  said  Byrnes,  which  was  subse- 
quently paid  by  appellee.  The  court  permitted  appellee  to 
show  that  he  received  the  money  to  pay  this  note  from 
Byrnes,  and  it  is  insisted  this  was  error.  But  as  to  this 
point  we  think  the  court  ruled  properly  under  the  circum- 
stances. 

The  court  permitted  appellee  to  show  that  he  received 
nothing  for  signing  the  note.  This  was  error.  Whether 
he  got  anything  or  not  for  signing  the  note  as  surety  was 
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immateriaL    If  his  principal,  Byrnes,  obtained  a  oonsidera- 
tion  for  the  note,  that  was  sufficient  as  to  the  surety  also. 
,   The  evidence  was  calculated  to  mislead  the  jury,  and  it 
was  error  to  admit  it. 

The  testimony  of  the  witness  Webber  as  to  a  remark 
made  by  Byrnes,  out  of  the  presence  of  appellant,  to  the 
effect  that  he  had  got  "  Doc"  (meaning  appellee)  "  fixed," 
that  is,  as  we  understand  it,  had  got  him  into  such  a  condi- 
tion as  that  he  was  going  to  sign  the  note,  was  clearly 
incompetent  and  highly  improper.  It  was  but  hearsay  evi- 
dence, and  was  calculated  to  greatly  prejudice  the  minds  of 
the  jury  in  favor  of  appellee. 

"We  are  also  of  opinion  there  was  prejudicial  error  in  giv- 
ing instructions  numbered  1,  2,  4,  5  and  6  at  the  instance 
of  appellee.  There  is  no  evidence  whatever  of  any  conspir- 
ing on  the  part  of  appellant  to  obtain  appellee's  signature 
to  the  notes,  nor  that  he  did  anything  to  get  appellee  intox- 
icated; and  as  these  instructions  were  predicated  upon  the 
theory  that  he  did  so,  they  were  not  based  upon  any  evi- 
dence in  the  case,  were  calculated  to  mislead  the  jury,  and 
ought  not  to  have  been  given. 

As  to  whether  appellee  was  so  drunk  when  he  signed  the 
note  as  to  be  incapable  of  knowing  what  he  was  doing,  and 
also  as  to  whether  he  subsequently  ratified  his  act  of  sign- 
ing the  same,  were  questions  of  fact  for  the  determination 
of  the  jury  upon  proper  evidence  and  instructions.  We 
think  that  because  of  the  admission  of  improper  evidence 
and  the  giving  of  erroneous  instructions,  appellant  has 
not  had  a  fair  trial,  and  the  judgment  must  therefore  be 
reversed  and  the  cause  remanded  for  a  new  triaL  Be  versed 
and  remanded. 


Chicago  &  E.  I.  B.  B.  Co.  v.  Mark  A.  Nichols^  Adm. 

1.  Ordinaet  CiLaSr— Absence  of^  PrevenU  a  Hecovery.—Ynien.  a 
person  in  a  buggy,  drawn  by  a  horse  driven  by  him,  in  approaching  a 
railroad  track  in  front  of  a  moving  train,  disregards  the  warnings  of  the 
Hagman  stationed  at  the  street  crossing,  attempts  to  beat  the  train  over 
the  crossing  and  is  kiUed,  he  takes  the  chances  which  the  exercise  of 
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ordinary  care  on  his  part  would  have  avoided,  and  his  personal  represen- 
tatives can  not  recover. 

Trespass  on  the  Case. — Death  trom  negligent  act.  Tried  in  the  Cir- 
cuit Court  of  Kankakee  County;  the  Hon.  John  Sew  all.  Judge,  pre- 
siding. Verdict  and  judgment.  $1,000,  for  plaintiff.  A{^)eal  by  defend- 
ant. Heard  in  this  court  at  the  December  term,  1897.  Reversed,  witli 
a  finding  of  facts.    Opinion  filed  February  28,  1898. 

William  R.  Hunter,  attorney  for  appellant;  Thomas  P. 
BoNFiELD,  Esq.,  of  counsel. 

E.  P.  Habney,  attorney  for  appellee;  Paddock  &  Coopeb, 
of  counsel. 


Mb.  Pbesidino  Justice  Cbabtbeb  deliyebed  the  opinio£Y 
of  the  coubt. 

This  was  an  action  on  the  case  to  recover  damages  for 
the  death  of  appellee's  intestate,  William  Nichols,  deceased, 
who  was  killed  by  one  of  appellant's  train  of  cars,  at  the 
intersection  of  its  railroad  with  Indiana  street,  in  the  city 
of  Momence,  Kankakee  county,  on  July  16, 1896. 

On  the  first  trial  of  the  cause,  there  was  a  disagreement 
of  the  jury.  On  the  second  trial  appellee  recovered  a  ver- 
dict and  judgment  for  $1,000,  a  motion  for  a  new  trial  being 
overruled. 

The  declaration  originally  contained  six  counts,  but  a 
demurrer  being  sustained  to  the  first  count,  the  cause  was 
tried  on  the  remaining  five  counts.  The  second,  third  and 
fourth  charged  negligence  in  failing  to  give  the  statutory 
signals  and  in  running  the  train  at  a  greater  rate  of  speed 
than  that  allowed  by  the  city  ordinance.  The  fifth  count 
charges  that  the  defendant  ^^  carelessly  and  improperly 
fiiagged  the  deceased  upon  the  crossing,  and  then  improperly 
obstructed  the  passage  of  said  crossing  by  hindering  and 
attempting  to  stop  the  horse  "  drawing  the  buggy  in  which 
deceased  was  riding  along  and  upon  the  public  street,  so 
that  the  train  ran  upon  and  struck  deceased  and  killed  him. 
The  sixth  count  is  similar  except  that  it  does  not  charge 
that  the  deceased  was  improperly  flagged  upon  the  crossing. 
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The  evidence  taken  upon  the  trial  shows  substantial!  v  the 
following  state  of  facts : 

Deceased  was  a  man  about  seventy  years  old,  living  in 
the  city  of  Momence,  but  operating  a  farm  some  miles 
southeast  of  the  city,  which  he  visited  very  frequently,  and 
in  doing  so  passed  over  the  appellant's  railroad  tracks,  and 
his  son,  Mark  A.  Nichols,  testifies  that  his  father  passed 
over  this  same  crossing  where  the  accident  occurred  every 
day.  There  were  at  the  point  in  question  six  tracks, 
besides  the  "  Y  "  track,  which  run  northeasterly  across  the 
highway  known  as  Indiana  street,  which  street  runs  east 
and  west. 

Appellant  kept  stationed  at  this  crossing  a  flagman,  who 
was  on  duty  at  the  time  of  the  accident.  The  evidence 
shows  he  knew  the  deceased,  and  had  frequently  flagged 
and  stopped  him  on  former  occasions  when  Mr.  Nichols 
was  about  to  cross  the  tracks. 

About  three  o'clock  on  the  afternoon  of  July  16,  1896, 
the  deceased,  driving  a  horse  attached  to  a  buggy  in  which 
he  was  riding,  approached  the  railroad  crossing  at  a  sharp 
trot,  just  as  one  of  appellant's  passenger  trains  was 
coming  into  the  city  of  Momence  from  the  south.  The 
flagman  was  at  his  post  carrying  a  white  flag,  as  prescribed 
by  the  rules  of  the  company,  which  he  waved  across  the 
track  as  a  signal  for  deceased  to  stop,  but  the  latter  seems 
to  have  paid  no  attention  to  the  signal  and  kept  driving  on 
toward  the  crossing  until  he  got  within  a  few  feet  of  the 
flagman,  who  then  called  to  the  deceased  to  stop,  but 
instead  of  doing  so  he  struck  his  horse  with  a  whip,  turned 
in  toward  the  north,  making  a  circle  around  the  flagman, 
and,  undertaking  to  cross  the  track  in  front  of  the 
approaching  train,  was  caught  and  killed. 

The  train  appears  to  have  been  running  at  the  rate  of 
fifteen  to  twenty  miles  an  hour.  No  ordinance  was  put  in 
evidence  regulating  the  speed  of  trains  in  the  city  of 
Momence.  There  was  the  usual  conflict  in  the  evidence  as 
to  whether  or  not  the  statutory  signals  were  given,  but  we 
think  a  preponderance  of  the  evidence  shows  the  servants 
of  appellant  were  not  guilty  of  any  negligence  in  this 
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regard  and  that  the  signals  were  properly  given  by  blowing 
the  whistle  and  ringing  the  bell  as  required  by  the  statute. 

Much  complaint  is  made  by  appellant  as  to  the  admission 
of  incompetent  evidence  and  the  giving  of  erroneous  instruc- 
tions. We  are  of  the  opinion,,  however,  that  even  were  all 
the  evidence  held  competent,  there  is  still  a  failure  on  the 
part  of  appellee  to  prove  a  cause  of  action.  The  proof  of 
any  negligence  on  the  part  of  appellant  is  extremely  unsat- 
isfactory, while  the  want  of  due  care  on  the  part  of  the 
deceased,  and  his  reckless  disregard  for  his  own  safety,  so 
clearly  appears,  that  there  can  be  no  recovery.  The  flag 
signals  given  by  the  flagman  could  not  fail  to  have  attracted 
the  notice  of  the  deceased  had  he  paid  the  slightest  atten- 
tion, but  these  he  utterly  disregarded,  as  well  as  the  order 
to  stop  given  when  he  was  only  fifteen  feet  from  the  flag- 
man. Had  he  obeyed  the  order  he  would  have  been  safe; 
but  instead  of  doing  so  he  whipped  up  his  horse  and 
attempted  to  beat  the  train  over  the  crossing.  This  is  but 
one  of  many  such  instances  where  persons  have  come  to 
their  death  by  taking  chances  which  ordinary  care  would 
have  avoided.  In  such  a  case,  if  disa^ster  comes,  the  law 
affords  no  remedy.  In  this  case  we  fail  to  see  what  more 
appellant  could  have  done  to  avoid  the  accident  than  was 
done,  and  on  the  other  hand  the  slightest  care  on  the  part 
of  deceased  would  have  saved  his  life.  Under  this  view  of 
the  case  we  deem  it  unnecessary  to  discuss  the  alleged 
errors  in  admission  of  evidence,  or  in  the  giving  and  ref us* 
ing  instructions,  except  to  say  that  in  our  opinion  the 
instruction  asked  by  appellant  directing  a  verdict  in  its 
favor  should  have  been  given. 

We  think  the  judgment  must  be  reversed. 

Finding  of  Facts  to  be  Made  a  Part  of  Judgment. 

We  find  as  a  fact  that  the  death  of  deceased  was  not  the 
result  of  any  negligent  act  or  omission  on  the  part  of  appel- 
lant or  any  of  its  servants. 

We  further  find  as  a  fact,  that  the  deceased  came  to  his 
death  from  an  entire  failure  to  exercise  ordinary  care  on  his 
own  part,  and  an  utter  disregard  for  his  own  safety. 
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Delia  M.  Oray^  Elisha  Gray^  Charles  W.  Boynton  and       ^^^'  ^^1 
Dayid  Qnigg  t.  John  B.  RobertAon  and  Lyman 

M.  Payne^  Trnstee. 

1.  Waiver— TF?iaf  is  nott  of  Previsions  in  a  Thrust  Deed— Where  it 
is  provided  in  a  trust  deed  that  if  the  le^^l  holder  of  the  notes  secured 
by  it  should  advance  or  expend  any  money  to  save  the  premises  from 
sale  for  taxes  or  to  redeem  the  same,  that  all  moneys  so  expended  should 
be  a  charge  upon  the  premises,  and  be  secured  by  said  trust  deed  in  the 
same  manner  as  the  principal  sum,  such  provisions  are  not  waived  by 
the  party  expending  money  for  such  purposes,  or  granting  an  extension 
of  time  to  the  party  in  default. 

2.  Solicitor's  IPK&i—When  the  Solicitor  is  a  Party  Complainant. — 
The  fact  that  a  solicitor  is  named  as  trustee  in  a  trust  deed  and  is  made 
a  party  complainant  in  a  proceeding  to  foreclose  the  same,  does  not  pre- 
vent the' court  from  allowing  him  a  fee  as  solicitor  for  his  services  in 
foreclosing  it. 

Foreeiosnre  of  Trust  Deed,— Appeal  from  the  Circuit  Court  of  Lake 
Coimty;  the  Hon.  Charles  H.  IX>nnbllt,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1897.  Afiirmed.  Opinion  filed  Feb- 
niaiy  28, 1806. 

Millard  &  Abbvt,  attorneys  for  appellants. 
Lyhan  M.  Paine,  attorney  for  appellees. 

Mb.  Presiding  Justice  Crabtbbe  dblivbbed  the  opinion 
of  the  coubt. 

This  is  an  appeal  from  a  decree  of  sale  in  a  foreclosure 
proceeding  brought  by  appellees  against  appellants,  to  fore- 
close a  trust  deed  executed  by  appellants  Delia  M.  Gray 
and  Elisha  Gray,  her  husband,  to  appellee  Lyman  M.  Paine 
as  trustee,  to  secure  a  certain  note  of  $10,000,  dated  Juno 
18,  1894,  executed  by  the  Grays  to  appellee  John  B. 
Bobertson. 

The  trust  deed  contained  the  usual  provisions  as  to  pay- 
ment of  taxes  and  keeping  the  buildings  on  the  property 
properly  insured,  and  the  third  clause  of  the  deed  was  as 
follows : 
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^'The  grantors  further  covenant  and  agree  that  if  the 
party  of  the  second  part,  or  the  legal  holder  of  the  said 
principal  note,  shall,,  as  they  are  hereby  authorized  in  their 
discretion  to  do,  advance  or  expend  any  money,  either  for 
premiums  for  insurance,  as  aforesaid,  or  to  save  said  prem- 
ises from  sale  or  forfeiture  for  taxes  or  assessments,  or  to 
redeem  the  same  from  such  sale^  or  to  purchase  any  tax 
titles  thereon,  or  to  remove  any  mechanics'  lien  or  other 
liens  or  incumbrances  thereon,  or  in  defending  any  suits  in 
relation  thereto,  or  in  any  manner  protecting  the  title  or 
estate  by  this  deed  conveyed  and  warranted,  or  intended 
so  to  be,  all  moneys  so  advanced  or  expended  shall  be 
deemed  a  charge  upon  said  premises,  and  shall  be,  and  are 
hereby  declared  to  be,  secured  by  this  deed  in  the  same 
manner  as  the  principal  sum  of  money  above  mentioned  is 
secured,  and  shall  be  repaid  by  the  said  grantors  to  the  per- 
sons so  advancing  the  same,  on  demand,  and  may  be  col- 
lected at  anv  time  after  the  same  shall  have  been  advanced 
or  expended,  with  interest  thereon  at  the  rate  of  seven  per 
cent  per  annum  from  the  time  the  same  shall  be  advanced 
or  expended. 

It  is  further  agreed  that  in  the  case  of  failure  to  pay  said 
note  or  interest  thereon,  or  any  part  thereof,  as  and  when 
the  same  shall  become  due,  or  in  case  of  a  breach  of  any  of 
the  agreements  or  covenants  herein  by  the  first  party,  then 
in  that  case,  the  whole  of  said  principal  sum  hereby  secured, 
with  the  interest  thereon  to  the  time  of  the  sale,  may  at 
once,  at  the  option  of  the  legal  holder  thereof,  without 
notice  to  the  first  party,  become  due  and  payable." 

It  was  also  agreed  that  in  the  case  of  a  breach  of  any  of 
the  agreements  or  covenants  therein,  or  in  case  default 
should  be  made  in  the  payment  either  of  the  principal  or 
interest  on  the  said  indebtedness  thereby  secured,  or  any 
part  thereof,  when  due,  by  election  or  otherwise,  then,  in 
either  of  said  cases,  the  grantee  might  take  possession  of 
the  premises,  collect  rents  and  profits,  and  apply  them,  etc^^ 
and  the  legal  holder  of  said  indebtedness  '^  shall  also  in 
either  of  said  cases  have  the  right  to  immediately^  foreclose." 
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And  there  was  a  farther  agreement  in  the  trust  deed, 
that  if  a  decree  for  the  sale  of  the  premises  should  be  ren- 
dered, there  should  be  included  in  the  judgment  on  such  fore- 
closure, a  reasonable  sum  for  complainants'  solicitor's  fees, 
which  sum  should  be  charged  upon  the  premises  as  an  addi- 
tional lien  under  the  trust  deed. 

In  the  spring  of  1896  appellee  Robertson  learned  that  the 
property  had  been  sold  in  1895  for  the  taxes  of  1894,  and 
that  the  fifty  per  cent  penalty  already  incurred  would  be 
increased  to  seventy-five  per  cent  in  a  short  time,  and  he 
also  learned  that  the  taxes  for  1895  were  unpaid.  At  the 
request  of  appellant  Elisha  Gray,  Robertson  redeemed  from 
the  tax  sale  and  paid  the  other  taxes  then  due,  the  whole 
amount  thus  paid  out  by  him  being  the  sum  of  $1,359.91. 
Gray  promised  to  repay  this  advancement  in  ninety  days, 
and  told  Robertson  he  would  not  complain  if  the  latter 
charged  him  a  large  interest.  Robertson  replied  that  if 
the  Grays  would  promptly  pay  the  $350  interest  coupon 
due  June  18,  1896,  he  would  carry  the  taxes  until  Septem- 
ber 1, 1896,  at  the  rate  of  seven  per  cent  interest,  if  that 
was  satisfactory,  and  Gray  expressed  himself  as  being  satis- 
fied with  the  proposition.  The  coupon  not  being  paid  on 
June  18th,  the  trustee,  Paine,  demanded  payment  of  the 
coupon  and  the  taxes  within  five  days. 

Mr.  Gray  replied  that  he  could  pay  the  interest  that  week 
but  could  not  pay  the  taxes  immediately,  and  again  asked 
for  delay  until  September  1st.  Mr.  Robertson  then  wrote  to 
Gray,  that  if  the  interest  was  paid  within  four  days,  he 
would  carry  the  taxes  until  September  1st,  and  stop  the  fore- 
closure proceedings  he  had  instructed  Mr.  Paine  to  begin. 
Ten  days  later  the  interest  coupon  due  June  18th  was  paid 
by  Boynton,  the  holder  of  the  junior  incumbrance.  The 
taxes  not  having  been  paid  on  September  1st,  this  bill  was 
filed  to  foreclose  the  trust  deed  for  the  whole  amount 
secured  thereby,  and  also  for  the  taxes  paid  by  Robertson. 

A  demurrer  was  interposed  to  the  bill  which  was  over- 
ruled by  the  court  and  the  defendants  answered.  The  cause 
was  referred  to  the  master  and  proofs  taken  establishing 
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the  facts.  The  master  reported  in  favor  of  appellee;  excep- 
tions to  the  report  were  overruled,  and  a  decree  entered  in 
favor  of  appellee  Kobertson  for  $12,962.70,  and  $500  for 
solicitor's  fees,  and  in  favor  of  Boynton  on  his  second 
incumbrance  for  $5,990.19.  From  this  decree  the  Grays 
appeal  to  this  court. 

Although  many  errors  are  assigned  the  two  principal 
points  relied  on  in  argument  are  that  the  bill  was  prema- 
turely filed,  and  that  the  allowance  of  $500  for  solicitor's 
fees  was  improper.  These  are  the  only  objections  we  deem 
worthy  of  consideration. 

The  position  of  counsel  for  appellants,  as  we  understand 
it,  is  that  inasmuch  as  there  was  nothing  due  upon  the 
principal  and  interest  secured  by  the  trust  deed,  there  was 
no  right  to  declare  the  whole  amount  due  for  a  default  in 
payment  of  taxes,  their  contention  being  that  the  taxes 
were  paid  under  an  outside  agreement,  and  that  there  was 
no  right  to  declare  a  forfeiture  for  non-paj^ment  of  taxes 
under  the  provisions  of  the  trust  deed,  without  a  further 
demand.  We  think  the  position  is  untenable.  We  do  not 
regard  the  agreement  to  wait  until  September  1st  for  the 
payment  of  the  taxes  as  being  in  effect  a  waiver  of  the  right 
to  foreclose  when  that  time  came  and  the  Grays  were  still 
in  default.  Certainly  the  trust  deed  was  broad  enough  in 
its  terms  to  authorize  a  foreclosure  for  the  whole  amount 
secured  by  it,  including  taxes  paid.  A  demand  for  pay- 
ment was  made  by  the  trustee  on  June  22d,  but  at  Gray's 
request  time  .was  extended  definitely  to  September  1st,  the 
agreement  being  that  if  the  taxes  were  then  paid  the  fore- 
closure proceedings  should  stop.  No  further  demand  was 
necessary,  in  our  judgment,  to  entitle  Eobertson  to  go  on 
with  the  foreclosure  on  the  default  of  the  Grays  to  pay  at 
the  expiration  of  the  time  agreed  upon.  We  think  the 
right  to  foreclose  for  the  whole  amount  secured  by  the 
trust  deed,  as  well  as  for  the  taxes,  was  complete  in  Eobert- 
son when  the  bill  was  filed  on  October  7, 1897,  and  there 
was  no  error  in  overruling  the  demurrer,  nor  in  the  decree, 
so  far  as  this  point  is  concerned* 
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As  to  the  allowance  for  solicitor's  fees  we  think  there 
was  no  error.  The  solicitor  was  a  mere  naked  trustee, 
haying  no  personal  interest  in  the  litigation.  Indeed,  one 
of  the  assignments  of  error  is  that  there  was  a  misjoinder 
of  parties,  becaase  the  trustee  was  joined  as  a  party  com* 
plainant  with  Bobertson,  the  owner  of  the  indebtedness 
secured  by  the  trust  deed.  The  mere  fact  he  was  made  a 
nominal  party,  does  not  in  our  opinion  make  it  error  to 
allow  him  solicitor's  fees  for  foreclosing  the  trust  deed. 

The  rule  contended  for  by  appellants  should  have  no 
application  here,  as  the  reason  for  it  does  not  exist  in  this 
case. 

The  amount  allowed  for  solicitor's  fees  does  not  appear 
to  be  unreasonable,  and  is  not  in  excess  of  the  usual  and 
customary  charges  made  in  such  cases  as  shown  by  the  evi- 
dence, and  we  see  no  reason  for  disturbing  the  decree  on 
that  account 

Finding  no  material  error  in  the  record  the  decree  will  be 
affirmed. 


John  J.  Boyd  v.  Upton  H.  Brown  et  al. 

1.  BQurrr  Pbacticb— fltoom  Annwers. — If  a  sworn  answer  is  called 
for  by  the  bill  and  is  responsive  to  its  allegations,  it  must  be  taken  as 
true  unless  overcome  by  evidence  amounting  in  weight  to  the  testimony 
of  two  witnesses. 

Creditor's  Bill.— -Appeal  from  the  Circuit  Court  of  Stark  County;  the 
Hon.  Lesur  D.  Pdtkbbauoh,  Judge,  presiding.  Heard  in  this  court  at 
the  December  term,  1897.    Affirmed.    Opinion  filed  February  38, 1898. 

Allen  P.  Milleb,  attorney  for  appellant 

M.  Shallbnbebgbb,  attorney  for  appellees. 

Mb.  Pbesiding  Justiob  Cbabtbeb  deltyebed  the  opikiok 

OF  THE  COUBT. 

This  'Sras  a  bill  in  equity  in  the  nature  of  a  creditor's  bill, 
seeking  to  set  aside  a  oertain  conveyance  from  appellees, 


206  Appellate  Courts  op  Illinois. 

Vol.  74.]  Boyd  v.  Brown. 

Upton  H.  Brown  and  Ellen  Brown,  his  wife,  to  one  Samuel 
Burge,  and  also  a  conveyance  by  the  latter  to  said  £Ilen 
Brown,  of  certain  lands,  the  title  to  which  had  previously 
been  in  Upton  H.  Brown,  and  to  subject  such  lands  to  sale 
under  an  execution  against  said  Upton  H.  Brown  and  in 
favor  of  appellant.  The  bill  called  for  a  sworn  answer  from 
Upton  H.  Brown  and  his  wife,  Ellen  Brown,  requiring 
*'  that  they  each  set  forth  and  state  the  facts  and  circum- 
stances attending  the  said  conveyances,  the  amount  of 
money  actually  paid  thereon  by  the  said  Samuel  Burge  to 
said  Upton  H.  Brown,  and  also  the  amount  of  money  acU 
ually  paid  by  the  said  Ellen  Brown  to  said  Samuel  Burge; 
how  the  payments  were  made,  and  from  whence  the  said 
Ellen  Brown  derived  the  funds  with  which  to  make  such 
purchase,  and  the  purpose  of  said  conveyances;  and  for 
answer  to  four  interrogatories,  viz.: 

1st.  Who  negotiated  the  transfer  of  said  premises  from 
Upton  H.  Brown  and  Ellen,  his  wife,  to  said  Samuel  Burge, 
and  why  was  such  transfer  made  ? 

2d.  Was  there  any  actual  consideration  for  such  trans- 
fer ?  If  so,  state  the  amount  thereof,  when  and  to  whom 
was  it  paid,  and  how  was  it  paid,  whether  in  money,  or  by 
draft  or  check. 

3d.  State  why  said  Samuel  Burge  and  wife  conveyed 
said  premises  to  Ellen  Brown,  wife  of  Upton  H.  Brown,  by 
quit-claim  deed,  dated  and  executed  and  acknowledged 
nine  days  prior  to  the  date  of  the  deed  from  said  Upton  H. 
Brown  and  wife  to  the  said  Samuel  Burge. 

4th.  State  what  consideration,  if  any,  was  paid  by  said 
Ellen  Brown  to  said  Samuel  Burge,  for  the  conveyance  to 
her  of  said  premises.  ^  And  if  you  state  that  she  'paid  an 
actual  consideration  for  such  conveyance,  then  state  the 
amount,  and  how  paid,  whether  in  money,  or  by  bank  draft 
or  check,  and  state  also  where,  when  and  from  whom  she 
received  the  money,  bank  draft  or  check,  with  which  to  pay 
said  Samuel  Burge  for  said  premises." 

Appellee  answered  under  oath,  that  all  the  original  pur- 
chase price  of  the  land  was  paid  by  the  wife,  Ellen  Brown, 
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out  of  her  separate  funds  derived  from  persons  other  than 
her  husband;  that  she  received  from  her  son,  Z.  T.  Brown, 
$600  from  bounty  money  paid  to  him  during  the  war;  from 
her  uncle  Joshua  Brown^  $1,650,  and  from  her  uncle  Benja* 
min  Todd,  $500;  and  that  she  also  received  from  her  said 
uncle  Joshua  Brown  other  sums  of  money  aggregating 
about  $2,000;  that  out  of  these  sums  the  entire  purchase 
price  of  the  lands  in  question  was  paid,  besides  which  she 
had  expended  out  of  her  own  funds  not  less  than  $1,200  in 
the  improvement  of  such  lands  and  house  thereon;  that 
said  Upton  H.  Brown  furnished  no  money  for  the  purchase 
of  said  land,  and  that  the  same  was  conveyed  to  him  by  mis- 
take and  by  not  understanding  the  laws  of  the  State  at  the 
time;  that  said  Ellen  Brown  had  always  supposed  and 
believed,  up  to  a  short  time  before  the  making  of  the  con- 
veyances in  controversy,  that  the  land  was  hers,  and  that 
she  had  a  good  title  to  it;  that  said  conveyances  were  not 
made  to  defraud  complainant  or  any  other  person,  but  were 
made  upon  the  advice  of  counsel  to  place  in  her  the  legal 
title  to  the  land  she  had  bought  and  paid  for.  The  answers 
to  the  special  interrogatories  were  in  harmony  with  the 
general  statements  of  the  answer. 

There  was  a  reference  to  the  master  to  take  proofs  and 
report  the  same  with  his  conclusions  of  law  and  fact.  Ko 
proofs  were  taken  before  the  master  which  in  any  manner 
contradicted  the  allegations  of  the  sworn  answer. 

The  master  filed  his  report  in  which  he  found  against 
appellees;  that  the  conveyances  were  fraudulent,  and  should 
be  decreed  null  and  void,  and  the  complainant  be  authorized 
to  levy  upon  and  sell  the  same  in  satisfaction  of  his  said  exe- 
cution. 

Exceptions  Were  filed  by  appellees  to  the  master^s  report 
Tvhich  were  sustained  by  the  court,  and  a.  decree  was 
entered  dismissing  complainant's  bill  for  want  of  equity;  to 
reverse  which  an  appeal  is  prosecuted  to  this  court 

The  only  question  for  our  consideration  is,  whether  or 
not  the  sworn  answer  of  appellees,  Upton  H.  Brown  and 
Ellen  Brown,  are  fairly  responsive  to  the  allegations  of  the 
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bill  and  the  special  interrogatories  which  they  were  required- 
to  answer,  because  the  law  is  Well  settled  that  if  a  sworn 
answer  is  called  for  by  the  bill,  and  is  responsive  to  the 
allegations  thereof,  it  must  be  taken  as  true  unless  it  is 
overcome  by  evidence  amounting  in  weight  to  the  testimony 
of  two  witnesses.  The  authorities  in  support  of  this  prop- 
osition are  too  numerous  to  require  citation. 

A  careful  examination  of  the  bill  and  answer  satisfies  us 
that  the  answer  was  fairly  responsive  to  the  allegations  of 
the  bill,  and  went  no  farther  than  was  required;  it  thus 
became  evidence  in  the  case,  and  not  being  in  any  manner 
contradicted  or  overcome  by  other  evidence  the  court 
could  not  do  otherwise  than  dismiss  the  bill. 

The  decree  was  right  and  must  be  affirmed. 


Charles  P.  Stisser  v.  Albert  Speerg. 

1.  JuKY— Protnncc  to  Determine  Where  the  Truth  Lies.— Where 
there  is  a  contradiction  in  the  evidence,  it  is  the  province  of  the  jury  to 
determine  on  which  side  the  truth  lies. 

Beplerin,  with  a  couiit  in  trover.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Lesue  D.  Putebbauqh,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1897.  Affirmed.  Opinion 
filed  February  3S,  1898. 

F.  A.  Kkrns,  attorney  for  appellant. 
Frank  Thomas,  attorney  for  appellee. 

Mr.  PrESIDINO   JuSTIOB  CrABTREE   DBLiySRED  THE  OPINIOir 

OF  THE  Court. 

This  was  a  suit  In  replevin,  commenced  by  appellant  before 
a  justice  of  the  peace,  to  recover  399  bushels  and  seven 
pounds  of  white  oats.  Failing  to  get  possession  of  the  oats 
under  his  writ,  he  proceeded  in  trover  to  recover  their  value. 
The  justice  gave  him  judgment  for  $53.86,  but  on  appeal  to 
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the  Circuit  Court  there  was  a  trial  de  novo  by  a  jury,  and  a 
verdict  returned  for  appellee,  upon  which  the  court  entered 
judgment,  but  appellant  brings  the  case  to  this  court.  Ap- 
pellant's claim  to  the  oats  was  based  on  an  alleged  purchase 
thereof  from  one  Weaver,  who  was  a  tenant  on  one  of  appel- 
lant's farms.  Appellee  was  a  grain  buyer,  and  the  oats 
were  hauled  and  delivered  to  him  at  his  elevator  by  Weaver, 
prior  to  the  alleged  purchase  by  appellant.  Weaver  gave 
appellant  an  order  for  the  oats,  but  appellee  refused  to 
deliver  or  account  to  him  for  them,  on  the  ground  that  he 
had  bought  and.received  them  from  Weaver  in  payment  of 
an  indebtedness  owinor  to  him  bv  Weaver  for  seed  oats.  In 
his  argument  appellant's  counsel  distinctly  repudiates  the 
idea  that  appellant's  claim  was  based  upon  his  right  to  a 
landlord's  lien.  He  relies  entirely  upon  the  theory  of  a 
purchase  from  Weaver  by  appellant.  But  before  appellant 
claims  to  have  purchased  the  oats  from  Weaver,  appellee 
had  them  in  his  possession,  and  it  was  for  the  jury  to  deter- 
mine whether  he  had  bought  them  as  ho  now  contends.  If 
be  had,  then  he  was  the  owner  and  in  possession,  and  his 
right  was  superior  to  that  of  appellant. 

Inconsistently  with  his  claim  of  a  purchase  from  Weaver, 
appellant  sought  to  prove  notice  of  his  lien  to  appellee,  and 
asked  an  instruction  based  upon  the  landlord's  lien  law, 
which  we  think  was  properly  refused. 

There  was  some  contradiction  in  the  evidence  which  it 
was  the  province  of  the  jury  to  consider,  and  determine  on 
which  side  lay  the  truth.  We  can  not  say  that  appellant 
satisfactorily  proved  his  right  to  the  oats  or  the  value 
thereof,  nor  that  the  verdict  was  not  warranted  by  the  evi- 
dence. 

Exhibits  **  A  "  and  "  B  "  offered  in  evidence  were  properly 
rejected,  because  they  contained  matter  other  than  a  mere 
Older  and  bill  of  sale,  which  was  not  proper  to  go  to  the 
jury. 

We  find  no  serious  error  in  the  instructions,  and  the  judg- 
ment must  be  affirmed. 

Vol.  LXXIT  U 
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People  of  the  State  of  Illinois  t.  Charles  0.  Clearer. 

1.  Scire  Facias  — Of»  a  Forfeited  Reoognizcmoe^  What  is  a  De- 
fense,— A  plea  by  a  surety  on  a  forfeited  recognizance  in  a  preliminary 
examination,  that  he  signed  the  same  with  the  express  understanding 
and  agreement  between  himself  and  his  co-sureties  and  the  justice  of 
the  peace  before  whom  such  examination  was  had,  that  such  recog- 
nizance should  not  be  accepted  or  approved  by  such  justice,  nor  be  used 
or  held  in  any  manner  to  bind  him  until  signed  by  another  person 
whose  name  was  therein  inserted  as  an  obligor,  but  who  in  fact  never 
signed  the  same,  presents  a  good  defense  to  the  scire  facias. 

2.  SCRBTiES— Jfa^  Plead  Thai  Others  Were  to  Sign.— When  it  is  agreed 
by  and  between  the  sureties  named  as  such  in  a  recognizance  taken  by 
a  justice  of  the  peace  in  a  criminal  proceeding,  and  the  justice,  that 
the  said  recognizance  should  not  be  accepted  or  approved  by  him  until 
another  person,  also  named  in  the  body  of  the  recognizance,  should  sign 
the  same  as  co-surety,  the  fact  that  such  person  did  not  sign  may  be 
shown  in  defense. 

Scire  Facias,  upon  a  forfeited  recognizance.  Appeal  from  the  CSrcoit 
Court  of  Iroquois  County;  the  Hon.  John  Sma.ll,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1897.  Affirmed.  Opinion 
filed  February  28,  1898. 

J.  W.  Kern,  state's  attorney,  for  appellant. 

Morgan  &  Orebaugh,  attorneys  for  appellee. 

The  plea  in  question  is  not  a  plea  of  no7h  eat  factum.  Such 
a  plea  puts  in  issue  only  the  execution  of  the  instrument. 
The  plea,  to  which  the  demurrer  was  overruled  in  this  case, 
is  a  special  plea  by  way  of  confession  and  avoidance,  like 
that  in  Vincent  v.  The  People,  25  111.  500;  Wau^h  v.  The 
People,  17  IlL  561;  Sans  v.  The  People,  3  Gilm.  827. 

The  principal  in  a  recognizance  may  plead  duress  of  him^ 
self  in  executing  the  recognizance,  in  a  proceeding  by  scire 
facias  thereon;  and  it  seems  that  the  sureties  might  make 
the  same  plea  if  the  duress  were  of  themselves.  Plummer 
V.  The  People,  16  111.  368;  Peacock  v.  The  People,  83  111. 
331. 
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Where  it  is  agreed  by  the  principal  and  surety  on  an  offi- 
cial bond  that  the  bond  shall  not  take  effect  until  a  particu- 
lar person  also  signs  as  surety,  and  the  obligee  has  notice 
of  this  agreement,  the  fact  that  such  person  did  not  sign  as 
a  surety,  may  be  shown  in  defense.  Smith  v.  Board  of 
Supervisors  of  Peoria  County,  59  111.  412;  Comstock  v.  Gage, 
91  111.  335;  Stem  v.  The  People,  102  111.  654. 

Mb.  Psesidino  Justice  Crabtrbe  delivebbd  the  opinion 
OF  THE  Court. 

This  was  a  proceeding  by  scire  facias  upon  a  forfeited 
recognizance,  given  by  Louis  Parkes,  who  was  arrested  on 
June  6,  1896,  and  taken  before  a  justice  of  the  peace  in 
Iroquois  county  to  answer  a  charge  of  abduction.  The 
examination  being  adjourned  by  the  justice  to  June  12, 
1896,  said  Louis  Parkes  was  required  to  enter  into  a  recog- 
nizance for  his  appearance  on  the  last  named  date.  He 
gave  such  recognizance  with  appellee  and  James  Parkes 
as  surety  in  the  sum  of  $500. 

Failing  to  appear  on  the  day  to  which  the  examination 
was  continued,  said  Louis  Parkes  was  defaulted,  and  judg- 
ment rendered  that  his  recognizance  be  forfeited,  and  there* 
upon  the  justice  returned  the  recognizance,  together  with 
the  record  of  the  default,  into  the  Circuit  Court,  in  accord- 
ance with  Sec.  11,  Div.  VII  of  the  Criminal  Code,  and  this 
proceeding  was  instituted  to  obtain  judgment  upon  such 
recognizance  and  for  executioa 

A  demurrer  to  the  scire  facias  being  overruled,  the  defend- 
ants took  leave  to  plead,  whereupon  they  filed  a  plea  of  nid 
iiel  record,  and  appellee  also  filed  a  separate  plea  in  his  own 
behalf  to  the  effect  that  he  signed  the  recognizance  in  ques- 
tion, with  the  express  understanding  and  agreement  between 
himself,  his  co-sureties,  and  the  said  justice  of  the  peace, 
that  such  recognizance  should  not  be  accepted  or  approved 
by  said  justice,  nor  be  used  or  held  in  any  manner  to  bind 
appellee,  until  it  was  signed  by  Marion  Parkes,  whose  name 
was  inserted  therein  as  an  obligor,  but  who  in  fact  never 
signed  the  bond.  Notwithstanding  this  understanding  and 
agreement,  to  which  the  justice  was  a  party,  the    latter 
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approved  the  recognizance  without  the  signature  of  Marion 
Parkes,  and  it  became  a  record  as  above  stated. 

These  facts  sufficiently  appear  by  the  plea,  and  the 
demurrer  thereto  admits  their  truth.  The  court  overruled 
a  demurrer  to  this  plea,  and  the  people  abiding  by  the 
demurrer  bring  the  cause  to  this  court  by  appeal.  The 
only  question  presented  for  our  consideration,  is  as  to 
whether  the  plea  presents  a  defense  to  the  scire  facias,  the 
contention  of  counsel  for  appellants  being  that  the  recog- 
nizance having  become  a  record  by  being  returned  into 
court  in  the  manner  required  by  law,  imports  verity,  and 
that  the  antecedent  facts  upon  which  it  is  based,  can  not  be 
inquired  into  under  a  plea  of  this  character.  Counsel  for 
the  people  argue  the  question  as  though  this  were  a  plea  of 
non  est  factwm,^  but  we  do  not  so  regard  it,  and  hence  the 
authorities  cited  to  the  proposition  that  such  a  plea  is  not 
proper  to  be  pleaded  to  a  scire  facias  are  not  in  point. 

The  plea  is  not  strictly  a  plea  of  Twn  est  factum^  nor  is  it 
a  plea  of  ntd  tiel  record,  but  is  a  special  plea,  setting  up  facts 
which,  if  true,  show  that  appellee  was  never  liable  on  the 
bond.  Under  the  circumstances  the  justice  had  no  right  or 
authority  to  approve  the  bond;  to  do  so  was  a  fraud  upon 
the  rights  of  appellee,  and  a  record  made  upon  such  wrong- 
ful approval  was  never  properly  made. 

Under  the  authority  of  Waugh  v.  The  People,  17  111.  661, 
we  regard  the  recognizance  as  a  nullity  so  far  as  appellee 
was  concerned. 

The  demurrer  to  the  plea  was  properly  overruled  and  the 
judgment  will  be  affirmed. 


Clarence  C.  Calkins  v.  George  B.  Spaulding. 

1,  Pleading — Qiiestiojia  to  he  liaised  by  iSepZioafton.— The  question 
of  the  vaUdity  of  a  chattel  mortgage  under  which  a  defendant  justifies 
the  taking  of  personal  property  must  be  raised  by  replication  to  the 
plea. 
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Trespass,  for  the  wronj^ul  taking  of  goods.  Appeal  from  the  Circuit 
Court  of  Carroll  County;  the  Hon.  Jambs  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  tiie  December  term,  1897.  AfiArmed.  Opinion 
filed  February  28,  1808. 

Eaton  &  Wolferspeboeb,  attorneys  for  appellant. 
Geobob  L.  Hoffman,  attorney  for  appellee. 

m 

Mr.  Presiding  Justice  Cbabtree  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  of  trespass  brought  by  appellant 
against  appellee,  for  the  alleged  wrongful  seizing  and  tak- 
ing a  stock  of  goods  from  the' possession  of  appellant. 

The  appellee  by  his  fourth  plea  justified  the  taking  of  the 
stock  of  goods  in  controversy,  under  two  certain  chattel 
mortgages  executed  to  him  by  appellant,  which  mortgages 
are  set  out  in  the  plea  in  kaee  verba^  and  covered  the 
identical  stock  of  goods  which  appellee  is  charged  with  hav- 
ing wrongfully  seized.  One  of  these  mortgages  is  dated 
February  27,  1896,  and  the  other  on  August  19,  1896.  l\ 
appears  by  the  plea,  and  certainly  by  the  mortgage  dated 
August  19,  1896,  that  these  mortgages  were  executed  and 
delivered  by  appellant  to  appellee,  to  indemnify  the  latter 
for  having  become  surety  on  a  note  of  appellant  to  one 
Emily  Heath  for  the  sum  of  $800,  dated  February  27, 1896, 
and  due  in  one  year  from  date  with  seven  per  cent  interest 
per  annum.  This  note  to  Heath  bears  even  date  with  the 
first  chattel  mortgage,  and  the  latter  contains  the  usual 
insecurity  clause.  The  plea  alleges  that  prior  to  the  commit- 
ting the  grievances  complained  of,  appellant,  in  violation  of 
the  terms  of  the  mortgages,  and  without  the  consent  of 
appellee,  proceeded  to  sell  portions  of  the  mortgaofed  prop- 
erty and  continued  so  to  do  until  the  same  were  seized  by 
appellee  under  the  mortgages  on  the  sixth  day  of  September 
1896.  It  will  be  observed  that  this  last  date  was  prior  to 
the  maturity  of  the  Heath  note,  which  was  not  due  until 
February  27,  1897.  This  plea,  though  somewhat  inartifi- 
cially  drawn,  attempted  to  justify  the  taking  the  stock  of 
goods  under  the  security  clause  in  the  mortgage. 
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To  this  fourth  plea,  appellant  interposed  a  general  de- 
murrer, which  was  overruled  by  the  court,  and  appellant 
electing  to  stand  by  his  demurrer,  judgment  was  entered 
in  favor  of  appellee  in  bar  of  the  action  and  against  appel- 
lant for  costs  of  suit,  and  he  prosecutes  this  appeal. 

The  only  point  made  and  argued  against  the  plea  is,  that 
it  fails  to  aver  that  the  chattel  mortgao^es  were  valid  and 
subsisting  liens  upon  the  property  mentioned  in  the  decla- 
ration. 

This  was  a  question  to  be  raised  by  replication  to  the  plea. 
We  think  the  production  of  a  chattel  mortgage,  by  the 
mortgagee,  uncanceled  and  apparently  valid  upon  its  face, 
is  p7*i7na facie  su^cient  evidence  of  the  rights  of  the  mort- 
gagee under  the  mortgage,  according  to  its  terms.  See 
Fikes  V.  Manchester,  Adm'x,  etc.,  43  111.  379. 

It  is  said  by  counsel  for  appellant  in  argument,  that 
"  these  mortgages  might  have  been  made  to  secure  a  note, 
which  note  might  not  have  it  appear  on  its  face  that  the 
same  was  secured  by  a  chattel  mortgage,  and  if  such  was  the 
case  said  mortgages  would  be  utterly  void  "  under  the  pro- 
visions of  Sec.  26,  Chap.  95  of  the  Revised  Statutes.  But 
in  this  case  the  mortgages  were  not  given  to  secure  any 
note,  but  to  indemnify  appellee  for  having  become  the  surety 
of  appellant  on  the  Heath  note.  In  any  event,  we  think  the 
plea  should  not  be  held  bad  for  failing  to  aver  a  compliance 
with  the  statute  referred  to.  The  Heath  note  was  not  due 
by  its  terms  when  appellee  foreclosed  his  chattel  mortgages, 
and  no  presumption  arises  that  it  was  paid  before  maturity. 
If,  for  any  reason,  the  chattel  mortgages  had  ceased  to  be 
valid  liens  on  the  property,  it  was  a  simple  matter  to  set  up 
the  facts  by  way  of  replication. 

While  the  plea  may  be  open  to  criticism  for  informality, 
and  would  have  been  held  bad  on  special  demurrer,  we 
think  appellant  has  failed  to  point  out  any  reason  why  it 
does  not,  in  substance,  present  a  good  defense  to  the  action, 
and  if  it  does  the  general  demurrer  was  properly  overruled. 
Judgment  affirmed. 
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Serena  M.  Martin  ▼•  Serena  M«  Martin,  Executrix,  and 
Samuel  Beers  and  John  O'€onnor,  Executors,  ete. 

1.  Waives — Quettion  of  Jurisdiction  of  Person  Waived  by  Oeneral 
Appearance,— Objection  as  to  the  jurisdiction  of  the  person  is  waived 
by  general  appearance  and  defending  on  the  merits. 

2.  JuBY  Trial — In  Probate  Matters. — In  a  proceeding  in  the  County 
Court  under  section  81  of  the  administration  act,  concerning  concealed 
assets,  the  parties  are  not  entitled  to  a  trial  by  jury  as  a  matter  of  right 

3.  Practigb — Section  41  of  Practice  Act,  Concerning  Propositions  of 
Law,  Applies  Only  to  Cases  Where  Jury  is  Waived, — Section  41  of  the 
Practice  Act,  R.  3.  1874,  780,  concerning  propositions  of  law,  applies 
only  to  cases  where  the  parties  are  entitled  to  a  jury  trial,  but  waive  the 
jury  and  submit  the  case  to  the  court  by  agreement,  and  does  not  gov- 
ern any  case  which  is  to  be  tried  by  the  court  without  a  jury  without 
requiring  the  consent  of  the  parties. 

Petition  in  Probate.— Appeal  from  the  Circuit  Court  of  Kendall 
County;  the  Hon.  Clark  W.  Upton,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1897.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  February  28,  1898. 

Robert  L.  Tatham  and  Hbkry  S.  Wiix;ox,  attorneys  for 
appellant. 

Neither  the  County  nor  Circuit  Court  had  jurisdiction  to 
entertain  the  petition  or  determine  the  subject-matter  of 
the  controversy.  Jurisdiction  of  the  subject-matter  must 
be  conferred  by  law.  Ginn  et  al.  v.  Rogers,  4  Gilm.  131; 
Am.  and  Eng.  Ency.  of  L.,  Vol.  12,  301;  Leigh  v.  Mason, 
1  Scam.  249. 

The  County  Court  had  no  legal  authority  to  try  the  title 
to  property  in  this  proceeding. 

The  Constitution  of  Illinois  guarantees  the  right  to  a  trial 
by  jury  as  it  existed  at  common  law.  Const.  1818,  Art.  8, 
Sec.  6;  Art.  4,  Sec.  1;  Const.  1848,  Art.  13,  Sec.  6;  Art.  5, 
Sec.  1,  and  Sees.  16  and  18;  Const.  1870,  Art.  11,  Sees.  2 
and  5;  Art  6,  Sea  18. 

The  County  Court's  common  law  jurisdiction  is  limited  to 
$1,000.    Sees.  93  and  95,  Chap.  37,  Hurd's  Statutes. 

Probate  jurisdiction  does  not  include  the  trial  of  disputed 
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titles  to  the  assets.  Bac.  Abr.,  2d  Vol.,  728;  Coates'  Pro- 
bate Court  Practice,  pages  1,  249  and  809. 

The  making  of  an  inventory  does  not  require  or  authorize 
Ruch  a  trial.  Bac.  Abr.,  4th  Vol.,  55,  58  and  60;  Sees.  51, 
53  and  56,  Chap.  3,  Kurd's  Statutes;  Sec.  Ill,  Id.;  Mil- 
lard V.  Harris,  119  111.  199;  Leach  v.  Leach's  Ex'r,  50  Vt. 
618;  Gary's  Probate  Law,  Sec.  333;  Gold's  Case,  Kirby 
(Conn.),  100;  Cameron  v.  Cameron,  15  Wis.  1;  Willoughby, 
Adm'r,  v.  McCluer,  2  Wend.  608;  Schouler  on  Ex'rs  and 
Adra'rs,  Sec.  233;  Bell's  Estate,  25  Pa.  St.  92;  Hilton  v. 
Briggs,  54  Mich.  265;  Lynch  v.  Divan,  Ex'r,  66  Wis.  490; 
Simms  v.  Guess,  52  111.  App.  543;  Dinsmoor  v.  Bressler,  164 
111.  211,  and  cases  cited;  Succession  of  Saloy,  10  So.  Rep. 
251. 

No  provision  is  made  for  a  jury  trial,  and  the  Circuit 
Court  refused  the  appellant  a  trial  by  jury  which  she  was 
entitled  to  under  the  common  law.  Ward  v.  Farwell,  97 
111.  613;  Townsend  v.  Radcliffe,  63  111.  9;  Mascall  v.  Com- 
missioners,  122  111.  620;  Gage  v.  £wing,107  111.  11. 

Henry  W.  Wolseley,  attorney  for  appellees. 

The  County  Court  had  jurisdiction  of  the  question  of  the 
ownership  of  the  notes  in  controversy.  Section  18,  Art 
VI,  Constitution  of  1870. 

,  The  power  of  the  County  Court  in  matters  of  probate 
should  be  liberally  construed,  and  except  in  extraordinary 
cases  a  court  of  chancery  will  not  exercise  its  inherent  juris- 
diction in  matters  of  administration.  Freeland  v.  Dazey, 
25  111.  294;  Harding  v.  Shepard,  107  111.  278. 

The  question  involved  in  this  petition  could  not  be  sub- 
mitted to  a  court  of  law  because  the  two  executors  could 
not  have  maintained  a  suit  at  law  against  the  executrix. 
Such  proceedings  would  necessarily  have  to  be  in  chancery, 
and  the  County  Court  has  the  right  to  exercise  equitable 
jurisdiction  in  the  settlement  of  estates  of  decedents. 
Shepard  v.  Speer,  140  111.  246. 

Proceedings  before  the  County  Court  in  probate  matters 
are,  to  a  large  extent,  informal  and  not  technical.  Blair  v. 
Sennott,  134  111.  85. 
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Hopkins,  Thatcher  &  Dolph  and  N.  J.  Aldbich,  attor- 
neys for  interested  leo^atees. 

The  (bounty  Court  had  jurisdiction  to  determine  the  own- 
ership of  the  notes  in  question  as  between  the  estate  and 
Serena  M.  Martin  in  her  individual  capacity.  Dinsmoor 
V.  Bressler,  164  111.  211;  Martin  v.  Martin,  170  111.  18;  Mar- 
tin  V.  Martin,  68  111.  App.  169;  Wade  v.  Pritchard,  69  111. 
279;  Steinman  v.  Steinman,  105  111.  348;  People  v.  Abbott, 
105  111.  588;  Blair  v.  Sennott,  134  111.  78;  Riggs  v.  Powell, 
142  111.  453;  Miller  v.  People,  156  111.  113. 

Appellant  was  not^ntitled  to  a  jury.  Dinsmoor  v.  Bress- 
ler, 164  111.  211;  Martin  v.  Martin,  170  111.  18. 

The  self-serving  declarations  of  Serena  M.  Martin  were 
not  admissible.  Oliphant  v.  Liversidge,  142  111.  160;  Lan- 
caster V.  Blaney,  140  111.  203;  Avery  v.  Moore,  34  111.  App. 
:  15;  Boeker  v.  Hess,  34  III.  App.  332. 

Declarations  of  deceased,  that  he  intended  to  provide  for 
her  comfort  the  remainder  of  her  days,  etc.,  not  admissible. 
Bamum  v.  Reed,  136  III.  388. 

Mb.  Pbbsidino  Jcstiojb  Cbabtbeb  dbuvebed  the  opiniok 
OF  the  Couet. 

All  the  questions  in  this  case,  except  the  question  of  fact 
as  to  the  particular  notes  in  controversy  in  this  suit,  we 
regard  as  substantially  settled  by  the  decision  of  the  Su- 
preme Court  in  the  case  of  Martin  v.  Martin,  170  111.  18, 
and  also  by  the  decision  of  this  court  in  the  same  case 
reported  in  68  111.  App.  169. 

It  is  unnecessary  to  make  a  further  statement  of  the  gen- 
eral facts,  or  the  relation  of  the  parties  concerning  whose 
dealings  and  transactions  this  controversy  has  arisen,  than 
is  found  in  the  opinions  in  the  case  above  referred  to.  Nor 
do  we  deem  it  necessary  to  follow  any  extended  discussion 
of  the  law  applicable  to  the  principal  point  of  contention  in 
the  case. 

The  notes  now  in  controversy  are  two  in  number,  one 
bearing  date  June  7, 1893,  for  the  sum  of  $5,500,  executed 
to  Edward  Martin  by  the  Catholic  Bishop    of   Chicago, 
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secured  by  a  mortgage  on  real  estate  at  Joliet.  Illinois,  and 
another  dated  October  30,  1893,  for  the  sum  of  $15,000, 
executed  to  said  Edward  Martin  bv  Rt.  Rev.  M.  F.  Burke, 
Bishop  of  St.  Joseph,  Mo.,  secured  by  a  trust  deed  on  prop- 
erty in  St.  Joseph,  Mo.,  both  of  said  notes  bearing  interest 
at  the  rate  of  six  per  cent  per  annum. 

In  making  their  inventory  of  the  estate  of  Edward  Mar- 
tin, deceased,  the  executors  (including  appellant)  listed 
these  two  notes  thereon,  at  the  same  time  noting  on  the 
inventory  that  they  were  in  the  possession  of,  and  claimed 
by,  said  Serena  M.  Martin  as  her  own  private  property, 
but  were  placed  upon  the  inventory  because  said  notes  were 
made  payable  to  said  Edward  Martin  and  were  not  indorsed 
by  him.  ^ 

Subsequently  appellant  and  her  co-executors,  Samuel 
Beers  and  John  O'Connor,  presented  to  the  County  Court  of 
Kendall  County,  in  which  the  estate  of  said  Edward  Martin, 
deceased,  was  being  administered,  a  petition,  setting  up  the 
foregoing  facts  as  to  said  inventory  and  the  notes  in  con- 
troversy appearing  thereon,  submitting  to  the  court  the 
question  as  to  the  ownership  of  said  notes,  and  asking  the 
court  to  determine  the  same  and  to  instruct  the  petitioners 
as  executrix  and  executors,  respectively,  as  to  whether  said 
notes  should  be  held  to  be  the  property  of  said  estate,  or  of 
said  Serena  M.  Martin,  and  if  it  should  be  determined  that 
the  notes  were  the  property  of  Serena  M.  Martin  individu- 
ally, then  the  petitioners  asked  for  an  order  directing  them 
to  amend  their  said  inventory  by  striking  therefrom  all 
mention  of  said  notes,  otherwise  to  make  such  order  in  the 
case  as  might  be  just  and  proper. 

On  a  hearing  in  the  County  Court  it  was  held  that  said 
notes  belonged  to  the  estate  of  said  Edward  Martin, 
deceased,  and  the  petitioners  were  ordered  to  account  for 
them  as  such.  From  such  order  said  Serena  M.  Martin 
prosecuted  her  individual  appeal  to  the  Circuit  Court,  where 
a  motion  was  afterward  made  by  her  to  set  aside  the  judg- 
ment of  the  County  Court  for  want  of  jurisdiction,  such 
motion  to  be  taken  when  the  cause  was  heard;  and  she  also 
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moved  the  court  to  set  the  cause  for  trial  by  a  jury;  both 
motions  were  overruled  by  the  court,  to  which  exceptions 
were  saved  and  this  action  of  the  court  is  assigned  for  error. 
The  cause  was  then  heard  by  the  court  upon  the  mentis, 
resulting  in  a  similar  order  to  that  entered  in  the  County 
Court,  finding  the  notes  to  be  the  property  of  the  estate  of 
Edward  Martin,  deceased,  and  not  that  of  Serena  M.  Martin, 
the  appellant  here.  She  brings  the  cause  to  this  court  by 
appeal  and  assigns  eighteen  errors  upon  the  record. 

The  first  assignment  of  errors  is  as  to  the  refusal  of  the 
Circuit  Court  to  dismiss  the  petition  on  appellant's  motion. 
The  grounds  of  this  motion  were,  that  neither  the  County 
nor  Circuit  Court  had  jurisdiction  to  entertain  the  petition 
or  determine  the  subject-matter  of  the  controversy.  We 
think  otherwise.  By  appellant's  own  petition  the  County 
Court  obtained  jurisdiction  of  the  subject-matter.  She  was 
an  officer  of  the  court,  an  executrix  of  the  will  acting  in  a 
trustee  capacity,  and  she  voluntarily  asked  the  court  to 
determine  her  right  to  the  notes  in  controversy.  The  sub- 
ject-matter was  of  the  same  character  as  that  involved  in 
the  case  of  Martin  v.  Martin,  supra^  in  which  the  jurisdic- 
tion was  sustained  by  the  Supreme  Court. 

In  the  same  case  it  was  held  that  the  parties  in  such  a 
proceeding  are  not  entitled  to  a  jury,  and  this  holding  seems 
to  be  conclusive  against  appellant  on  her  second  assignment 
of  error. 

It  was  also  held  in  that  case,  that  such  a  proceeding  as 
this  is  an  equitable  one,  to  be  tried  by  the  court  without  a 
jury,  and  that  it  was  not  necessary  to  submit  propositions 
of  law,  and  therefore  we  will  not  take  time  to  discuss  alleged 
errors  of  the  court  in  passing  upon  the  propositions  of  law 
submitted. 

Complaint  is  made  that  the  court  erred  in  excluding  evi- 
dence as  to  the  declarations  of  appellant  as  to  her  ownership 
of  the  notes  in  question,  while  she  was  in  possession  thereof, 
and  explanatory  of  such  possession.  Upon  the  other  side  it 
is  insisted  that  these  declarations  were  merely  self-serving 
and  incompetent.  Under  the  view  we  take  of  the  case  we 
regard  it  as  being  unnecessary  to  discuss  this  question. 
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The  thirteenth  and  fourteenth  assignments  of  error 
challenge  the  correctness  of  the  court's  decision  in  holding 
that  the  notes  in  controversy  belonged  to  the  estate  of 
Edward  Martin,  deceased,  and  not  to  appellant  individu- 
ally. A  careful  examination  of  all  the  evidence  which  was 
admitted  leads  us  to  the  conclusion  that  in  thus  holding  the 
court  committed  error.  We  think  the  evidence  was  suffi- 
cient to  establish  a  valid  gift  of  the  said  notes  to  appellant 
by  said  Edward  Martin  in  his  lifetime,  and  that  the  court 
should  have  so  found  and  ordered  accordingly.  A  discus- 
sion of  the  evidence  in  detail  would  serve  no  useful  purpose, 
and  we  shall  not  attempt  it.  The  order  of  the  court  below 
will  be  reversed,  and  the  cause  will  be  remanded  with  direc- 
tions to  the  Circuit  Court  to  enter  a  decree,  or  order,  find- 
ing the  notes  in  controversy  to  be  the  property  of  appellant, 
and  directing  that  the  same  be  eliminated  from  the  inven- 
tor}^ filed  by  the  executors.  Reversed  and  remanded  with 
directions. 


Foster  Coulson  t,  Ja4^o1)  Dawson. 

1.  WTTJ^ESSES—Credibility  a  Question  for  the  Jury.— The  credibility 
of  witnesses  is  a  question  for  the  jury. 

Trespass  on  the  Case,  for  seduction.  Appeal  from  the  Circuit  Court 
of  Stark  County;  the  Hon.  Leslie  D.  Pctebbauqh,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  18d7.  AfBurmed.  Opinion 
filed  February  28,  1898. 

M.  Shallenbebgeb,  attorney  for  appellant. 
Feank  a.  Kerns,  attorney  for  appellee. 

Mr.  Presiding  Justice  Gbabtreb  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  to  recover  damages  for 
the  alleged  seduction  of  appellee's  wife,  the  declaration 
containing  the  usual  allegations  as  to  loss  of  society  ajid 
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services,  and  other  charges  common  in  such  cases.  Appel- 
lant pleaded  not  guilty,  and  upon  a  trial  by  jury  appellee 
recovered  a  verdict  for  $200,  upon  which  the  court  rendered 
judgment,  and  the  case  comes  here  by  appeal. 

It  is  stmngly  insisted  that  the  verdict  is  against  the 
weight  of  the.  evidence,  and  that  the  judgment  must  be 
reversed  for  that  reason. 

Appellee  is  a  man  about  eighty-two  years  old  and  his 
wife  is  about  one-half  that  age,  and  so  far  as  the  evidence 
shows  they  had  lived  together  happily  during  the  sixteen 
years  they  had  been  married,  until  the  spring  of  1896,  when, 
under  an  agreement  with  appellant,  they  went  to  work  for 
him,  the  wife  doing  the  housework  for  appellant,  and  appel- 
lee performing  such  labor  about  the  premises  as  he  was  able 
to  do.  Three  minor  sons  constituted  a  [)art  of  the  family 
of  appellee  and  they  also  did  some  work  for  appellant. 
This  condition  of  things  continued  to  exist  until  about  Octo- 
ber, 1895,  when,  appellee  becoming  dissatisfied  with  the  con- 
duct of  his  wife  and  appellant,  and  with  the  way  things 
were  going  generally,  left  the  premises  and  later  tried  to 
get  his  wife  to  leave  also,  which  she  refused  to  do. 

The  proof  of  actual  misconduct  or  improper  relations 
between  appellant  and  appellee's  wife,  is  confined  to  the 
testiniony  of  the  witness  Williams,  which  was  considerably 
weakened  by  proof  of  contradictory  statements  made  by 
him  out  of  court  But  the  jury  saw  him  and  heard  his  tes- 
timony, and  saw  the  manner  in  which  it  was  given,  and  had 
much  better  means  of  judging  as  to  its  truthfulness  than  is 
possible  for  us  to  have,  and  when  considered  in  connection 
with  all  the  other  facts  and  circumstances  proved  on  the 
trial,  we  can  not  say  the  verdict  is  unwarranted.  The  cred- 
ibility of  the  witnesses  was  a  question  solely  for  the  jury  to 
determine.  In  this  class  of  cases  it  is  rarely  possible  to 
prove  the  direct  fact  of  adultery,  and  circumstances  of  sus- 
picion, such  as  familiarity  and  opportunity,  tend  strongly  to 
corroborate  a  witness  who  swears  to  such  facts  as  were  tes- 
tified to  by  "Williams.  We  think  there  were  such  circum- 
stances in  this  case,  and  without  detailing  them,  we  feel 
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constrained  to  hold  the  evidence,  all  considered  together^ 
8ufi3cient  to  support  the  verdict. 

It  is  insisted  that  the  court  erred  in  admitting  evidence 
as  to  the  financial  condition  of  appellant.  It  is  a  sufficient 
answer  to  this  contention  to  say  the  record  shows  the  evi- 
dence  went  in  without  objection,  and  it  is  now  too  late  to 
complain. 

It  is  also  urged  that  the  court  erred  in  its  action  upon  the 
instructions,  but  we  are  of  opinion  the  point  is  not  well 
taken. 

Appellant's  refused  instruction  was  not  based  upon  the 
evidence  in  the  case  and  was  properly  refused. 

The  abstract  does  not  set  out  any  of  the  instructions,  but 
upon  an  examination  of  them  as  found  in  the  record,  we 
think  there  was  no  error  in  those  given  at  the  instance 
of  appellee.  Finding  no  sufficient  reason  for  reversing  the 
judgment  it  will  be  affirmed. 


Paul  6.  Hawley  ▼.  John  B.  Simons. 

1.  LiMiTATiON8--^c^io?t«  to  ReeovcT  Money  Paid  Under  Decrees 
Afterward  Beveraed. — As  to  actions  to  recover  money  paid  under  de- 
crees afterward  reversed,  the  statute  of  limitations  commences  to  run 
from  the  time  when  the  decree  is  reversed,  and  the  right  to  bring  the 
action  for  its  recovery  is  complete. 

Assampsit,  for  money  paid  under  a  reversed  decree.  Appeal  from 
the  Circuit  Court  of  KendaU  County;  then  Hon.  Clark  W.  Upton, 
Judge,  presiding.  Heard  in  this  court  at  the  December  term,  1807. 
Affirmed.    Opinion  filed  February  28,  1898. 

Charlks  Whbaton,  attorney  for  appellant. 

As  to  money  paid  on  a  voidable  contract,  the  statute 
begins  to  ran  from  the  time  of  the  termination  of  the  con- 
tract. Collins  V.  Thayer,  74  111.  138;  Phelps  v.  Elliott,  35 
Fed.  Rep.  455. 

The  plaintiff,  to  avoid  the  statute  of  limitations,  should 
have   brought    his   action    to    recover   back   the  money 
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improperly  paid,  as-  soon  as  paid,  even  though  he  did  not 
know  what  his  rights  were  until  a  decision  of  the  Supreme 
Court  some  time  afterward.  New  Holland  Turnpike  Boad 
Co.  V.  Farmers^  Mut.  Ins.  Co.,  144  Pa.  St.  541. 

Want  of  knowledge  of  one's  rights  does  not  prevent  the 
running  of  the  statute.  Conner  et  al.  v.  Goodman^  104  111. 
365;  Adams  v.  Inhabitants  of  Ipswich,  116  Mass.  570. 

When  the  statute  begins  to  run,  it  will  continue  to  run 
until  the  bar  is  complete,  unless  there  is  some  saving  clause 
in  the  statute.  People  v.  White,  11  111.  841;  Shelburne  v. 
Bobinson,  3  Gilm.  597;  Keil  et  aL  v.  Ilealey  et  al.,  84  111. 
104. 

N.  J.  Aldbich  and  Samuel  J.  Lombabd,  attorneys  for 
appellee. 

The  action  of  assumpsit  can  be  maintained  to  recover 
money  paid  on  a  judgment  or  decree  reversed  by  the  court 
of  review.  Bicheson  v.  Bj^an,  14  111.  74;  Sturges  v.  AUis  & 
Lee,  10  Wend.  354;  Clark  v.  Pinney,  6  Cowen,  298;  Maghee 
V.  Kellogg,  24  Wend.  82. 

The  statute  of  limitations  did  not  begin  to  run  until  every 
fact  which  was  a  necessary  element  of  plaintiff's  right  of 
action  existed.  Bev.  Statutes,  Chap.  88,  Sec.  15;  13  Am.  & 
Eng.  Enc.  of  Law,  721;  Great  Western  Telegraph  Co.  v. 
Gray,  122  111.  630;  Collins  v.  Thayer,  74  IlL  138;  Crocker 
V.  Cements'  Adm'r,  23  Ala.  296. 

Mb.  Pbesiding  Justice  Cbabtbeb  delivebed  the  opinion 
of  the  codbt. 

This  was  an  action  of  assumpsit  brought  by  appellee 
against  appellant,  to  recover  money  paid  by  appellee  upon 
a  decree  rendered  against  him  in  favor  of  appellant,  and 
which  decree  was  afterward  reversed  by  this  court,  its 
action  being  affirmed  by  the  Supreme  Court.  Simons  v. 
Hawley,  53  III.  App.  2S7;  Hawley  v.  Simons,  157  111.  218. 

The  original  decree  was  rendered  June  13,  1888,  in  the 
Circuit  Court  of  Kendall  County,  for  the  sum  of  $3,869.44, 
and  to  satisfy  the  same,  certain  lands  of  appellee  were  sold 
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on  execution,  from  which  there  was  realized,  on  December 
20,  1888,  the  sum  of  $3,695.58,  and  the  further  sum  of 
$282.62  on  January  12,  1889,  making  in  all  the  sum  of 
$3,978.20,  which  appellant  received  under  the  decree. 

On  May  22, 1893,  appellee  sued  out  a  writ  of  error  to  this 
court,  with  the  result  that  the  decree  of  the  court  below 
was  reversed  May  22,  1894.    Simons  v.  Hawley,  supra. 

On  February  10,  1896,  appellee  commenced  this  suit  to 
recover  the  money  paid  in  satisfaction  of  the  decree. 
Appellant  interposed  the  statute  of  limitations  as  a  defense 
to  the  action.  A  jury  was  waived  and  the  cause  tried  by 
the  court,  resulting  in  a  finding  and  judgment  in  favor  of 
appellee  for  the  sum  of  $4,045.33,  and  the  cause  comes  here 
by  appeal. 

Two  points  are  relied  upon  for  a  reversal,  viz.:  first,  that 
the  original  decree  was  only  partially  reversed,  and  second, 
that  the  claim  was  barred  by  the  statute  of  limitations. 

As  to  the  first  point  we  are  of  the  opinion  it  is  not  well 
taken.  An  examination  of  the  decision  seems  to  show  that 
the  original  decree  was  reversed  in  toto.  The  point  appears 
to  be  substantially  abandoned  by  counsel  for  appellant  in 
the  argument,  and  it  is  unnecessary  to  further  discuss  it. 

As  to  the  second  contention,  we  think  the  statute  of  limi- 
tations can  not  be  availed  of  as  a  defense  in  this  case.  It  is 
insisted  that  appellee  was  guilty  of  laches  in  suyig  out  his 
writ  of  error,  and  that  the  statute  of  limitations  commenced 
to  run  from  the  time  when  the  money  was  paid  or  received 
under  the  decree  and  was  not  arrested  by  the  suing  out  of 
the  writ  of  error;  that  the  appellee  could  not  defer  the 
running  of  the  statute  by  his  own  laches^  and  that  it  com- 
menced to  run  from  the  time  when  he  could  have  perfected 
his  cause  of  action,  regardless  of  the  time  when  he  did  in 
fact  perfect  it. 

Numerous  authorities  are  cited  in  support  of  these  several 
propositions,  none  of  which  we  consider  of  controlling 
force  in  this  case. 

Inasmuch  as  the  statute  gave  appellee  five  years  from  the 
passing  of  the  decree  in  which  to  sue  out  his  writ  of  error 
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and  he  did  so  within  that  time,  he  can  not  be  chargeable 
with  laches  or  negligence  in  an  action  at  law. 

In  oar  opinion  the  statute  of  limitations  did  not  com- 
mence to  run  against  the  demand  sued  for  in  this  case  until 
appellee  had  the  right  to  recover  in  a  suit  brought  for  that 
purpose.  Certainly  he  could  not  have  maintained  any  suit 
to  recover  money  paid  under  a  decree  which  still  remained 
in  full  force,  not  in  any  manner  vacated  or  set  aside.  Only 
when  the  decree  was  reversed  did  his  cause  of  action 
"  accrue,"  within  the  meaning  of  the  limitation  law. 

We  find  no  error  in  the  action  of  the  court  upon  the 
propositions  of  law  submitted  by  the  respective  parties. 

Those  held  on  behalf  of  appellee  were  in  harmony  with 
the  views  herein  above  expressed,  and  in  our  opinion  were 
proper  expositions  of  the  law  applicable  to  the  questions 
involved,  while  those  submitted  by  appellant  were  not  the 
law  and  were  properly  refused. 

Finding  no  error  in  the  record  the  judgment  of  the  Cir- 
cuit Court  will  be  affirmed. 


74    225 
84     32 


J.  S.  Garrett  et  ah  v.  Charles  M.  Peirce  et  al. 

1.  MoRTOAaiB8~Lta&i2t7y  of  Oranteeof  Mortgagor,— -A.  grantee  is 
only  liable  peraonaUy  for  the  amount  of  a  mortgage  on  land  conveyed  to 
him,  when  he  expressly  assumes  and  agrees  to  pay  the  same  either  by 
accepting  a  deed  containing  a  provision  to  that  effect  or  in  some  other 
proper  manner. 

2.  Same— Grantee  of  Mortgagor  Only  Liable  for  Amount  Aammed.— 
If  a  grantee  only  assumes  a  specified  amount  of  mortgage  indebtedness 
he  can  not  be  held  personally  liable  for  the  whole  of  a  larger  mortgage 
on  the  land. 

8,  Sa-MB— -4  Junior  Mortgagee  Can  Not  Compel  Foreclosure  of  a 
Prior  Mortgage, — A  junior  mortgagee  can  not  compel  a  foreclosure  of  a 
prior  mortgage.  It  is  the  privilege  of  the  holder  of  the  prior  incum- 
brance to  foreclose  it  or  not,  as  he  sees  fit. 

4.  Attoeney's  Fees— An  Attorney  Can  Not  be  Allowed  Fees  in  His 
Oum  Case,— It  is  against  public  policy  to  allow  an  attorney  fees  for  his 
own  prof eflsional  services  in  his  own  cause. 

ForeGlo8are.^Error  to  the  drouit  Court  of  Whiteside  County;  the 

Vol.  LXXIT  M 
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Hon.  J.  0.  Qarveb,  Judge,  presiding.  Heard  in  this  court  at  the  De- 
cember term,  1897.  Reversed  and  remanded.  Opinion  filed  February 
28,  1898. 

Statement  of  the  Case. 

This  is  a  writ  of  error  sued  out  by  John  S.  Garrett  and 
Lizzie  A.  Garrett  to  reverse  a  decree  foreclosing  a  real  estate 
mortgage.  John  N.  Boyer  and  Solomon  S.  Porter  were  the 
only  solvent  sureties  on  a  judgment  note  for  $8,400,  given 
by  the  Home  Nursery  Company  of  Bloomington  to  the 
Third  National  Bank  of  Bloomington.  The  Nursery  com- 
pany was  in  straitened  financial  circumstances,  and  the  bank 
threatened  to  enter  judgment  unless  further  security  was 
given.  Porter  owned  a  farm  in  McLean  county  and  Boyer 
owned  a  farm  in  Whiteside  county.  There  was  already  a 
mortgage  on  each.  An  arrangement  was  made  between 
these  sureties  and  the  bank  that  Porter  and  Boyer  should 
each  give  the  bank  a  second  mortgage  on  his  farm  to  secure 
either  the  whole  or  a  part  of  this  debt  (upon  which  point 
the  evidence  is  in  conflict),  and  in  consideration  thereof  the 
bank  should  extend  the  time  of  payment.  They  each  exe- 
cuted a  second  n^ortgage  as  prepared  by  the  bank,  and  the 
mortgages  were  recorded  in  the  proper  counties.  There- 
after Boyer  conveyed  his  farm  to  John  S.  Garrett  by  war- 
ranty deed,  subject  to  certain  incumbrances  which  the  deed 
provided  the  grantee  should  pay:  The  Nursery- company 
became  insolvent  and  an  assignee  distributed  its  assets  with- 
out paying  this  debt.  The  bank  took  judgment  by  confes- 
sion on  its  note  against  all  the  signers  thereof.  Afterward 
it  began  foreclosure  proceedings  on  the  Porter  mortgage, 
and  it  realized  from  Porter  $9,136.30  on  November  28, 1894, 
which  sum  satisfied  the  bank's  judgment.  The  cashier  of 
the  bank  on  said  date  indorsed  upon  the  record  of  said  judg- 
ment that  it  was  "  satisfied  in  full  by  S.  S.  Porter,  one  of  the 
defendants  and  a  surety."  On  the  same  date  the  attorneys 
of  the  bank  executed  in  their  own  names,  as  attorneys,  an 
assignment  of  the  Boyer  raoi*tgage  to  Charles  M.  Peirce  and 
Walter  G.  Porter,  defendants  in  error  here.  On  the  next 
day,  the  bank,  by  its  president,  executed  a  formal  assign- 
ment of  said  mortgage  to  defendants  in  error,  and  S.  S. 
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Porter  execated  an  assignment  to  them  of  his  right  of  snb- 
roofation.  Their  interest  arises  in  this  way :  In  order  that 
the  Porter  farm  should  sell  for  sufficient  to  pay  the  bank,  it 
was  necessary  to  dear  the  title  thereto  and  to  pay  off  cer- 
tain other  judgments.  S.  S.  Porter  made  an  arrangement 
with  defendants  in  error,  that  they  should  furnish  the  money 
necessary  to  do  this  and  he  would  assign  them  his  right  of 
subrogation  against  his  co-sureties  upon  the  note  above  de- 
scribed. They  advanced  for  that  purpose  $3,102.86.  Then 
they  filed  this  bill  to  foreclose  the  Boyer  mortgage,  making 
defendants  thereto  John  S.  Garrett,  Lizzie  A.  Garrett,  his 
wife,  and  the  Anthony  Loan  &  Trust  Company,  which  held 
the  prior  mortgage.  The  court  below  decreed  a  sale  of  the 
premises  subject  to  the  prior  mortgage,  which  is  not  yet  due, 
and  the  payment  of  $5,141.70  to  defendants  in  error  from 
the  proceeds  of  the  sale  (being  one-half  the  amount  S.  S. 
Porter  paid  and  interest  thereon),  and  decreed  that  Garrett 
and  wife  were  both  personally  liable  for  the  payment  of 
that  sum  to  defendants  in  error,  and  that  if  the  sale  of  the 
premises  did  not  produce  the  full  sum  last  named,  the  defi- 
ciency should  be  ascertained  and  thereupon  said  John  S. 
Garrett  and  Lizzie  A.  Garrett  should  pay  such  deiSciency  to 
defendants  in  error,  who  should  have  execution  therefor. 
The  decree  also  awarded  $100  solicitor's  fees  to  defendants 
in  error. 

R.  L.  Fleming  and  A.  E.  DbMangb,  attorneys  for  plaint- 
iffs in  error. 

Chas.  M.  Psibob  and  Waltbb  G.  Portbb,  defendants  in 
error,  j?ro  se;  E.  F.  O'Riobdan,  of  counsel. 

Mb.  Justicb  Dibell  dblfvebbd  the  opinion  of  the  Coubt. 

This  case  was  before  this  court  on  demurrer  to  the  bill  of 
complaint  in  Peirce  v.  Garrett,  66  111.  App.  632.  Many  of 
the  questions  of  law  now  argued  were  settled  for  the  case, 
so  far  as  this  court  is  concerned,  by  that  decision.  We 
there  laid  down  rules  to  guide  the  future  conduct  of  the 
cause  in  the  lower  court,  and  it  was  bound  to  comply  there- 
with.   ^fie  are  of  opinion  we  ought  not  to  treat  the  legal 
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propositions  there  announced  as  open  to  farther  considera- 
tion in  this  court  in  the  same  case. 

Lizzie  A.  Garrett  was  not  a  grantee  in  the  deed  from 
Boyer.  No  fact  is  stated  in  the  bill  or  shown  in  the  evi- 
dence or  found  in  the  decree  which  tended  to  make  her 
legally  or  equitably  liable  to  defendants  in  error.  The 
provisions  in  the  decree  finding  her  personally  liable,  and 
for  a  deficiency  decree,  and  execution  against  her,  are  mani- 
festly erroneous. 

The  deed  from  Bover  to  John  S.  Garrett  contained  this 
clause :  ^'  Subject  to  an  incumbrance  of  four  thousand  dol- 
lars, which  the  purchaser  assumes  and  agrees  to  pay."  This 
is  the  only  agreement  by  which  Garrett  assumed  any  per- 
sonal liability.  The  prior  mortgage  to  the  Anthony  Loan 
&  Trust  Company  was  for  the  principal  sum  of  $2,000, 
and  was  then  anid  still  is  not  paid  and  not  due;  and  it 
is  clear,  from  the  evidence,  this  $2,000  was  part  of  the 
$4,000  Garrett,  by  accepting  the  deed,  assumed  and  agreed 
to  pay.  That  would  leave  only  $2,000  and  interest  from 
the  date  of  the  deed,  which  (by  virtue  of  the  language  of 
the  deed  he  accepted),  John  S.  Garrett  became  personally 
liable  to  pay  upon  the  bank  mortgage.  It  was  error  to 
hold  him  personally  liable  for  a  larger  sum. 

Defendants  in  error  signed  their  own  names  as  solicitors 
to  the  bill  of  complaint  and  to  the  amendment  thereto,  and 
the  decree  shows  that  they  tried  the  case  below.  As  they 
have  neither  paid  solicitor's  fees  nor  incurred  any  liability 
to  do  so,  the  allowance  of  $100  solicitor's  fees  to  them 
should  not  have  been  made.  It  is  against  public  policy  that 
an  attorney  should  be  allowed  fees  for  his  own  professional 
services  in  his  own  cause.    Cheney  v.  Ricks,  168  111.  533. 

The  contract  between  Garrett  and  Boyer  was  made  in 
McLean  county,  distant  from  the  records  of  Whiteside 
county.  Boyer  delivered  Garrett  an  abstract  of  title,  and 
Garrett  had  it  examined;  but  it  had  not  been  brought  down 
to  date,  and  did  not  include  the  mortgage  to  the  bank. 
Boyer  stated  to  Garrett  that  the  mortgage  to  the  bank 
secured  the  sum  of  $2,000,  and  Garrett  accepted  that  state- 
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ment  as  true;  and  it  was  the  Anthony  mortgage  of  $2,000, 
and  the  $2,000  for  which  Boyer  told  Garrett  the  bank 
mortgage  was  given,  which  made  the  $4,000  of  incumbrance 
which  the  deed  stated  the  purchaser  assumed  and  agreed  to 
pay.  The  bank  mortgage,  in  fact,  states  that  it  is  to  secure 
the  whole  of  said  note  of  $8,400,  and  it  was  of  record  when 
Garrett  bought,  and  of  course  the  land  in  Garrett's  hands 
would  be  subject  to  be  sold  for  all  that  might  be  due  upon  said 
bank  mortgage,  even  if  Boyer's  statement  to  Garrett  was  un- 
true. But  it  is  claimed  by  Garrett  that  when  Boyer  and  wife 
executed  the  mortgage  to  the  bank  that  part  of  the  instru- 
ment descriptive  of  the  debt  to  be  secured  thereby  was  blank, 
and  that  it  was  agreed  between  Boyer  and  the  bank  that  it 
should  be  filled  out  so  as  to  make  it  secure  $2,000  only  of 
the  indebtedness  evidenced  by  said  note  for  $8,400.  There 
is  in  the  record  positive  evidence  with  corroborating  cir- 
cumstances to  support  this  contention.  Defendants  in  error 
claim  that  the  mortgage  was  to  be  given  by  Boyer  to  secure 
the  entire  note,  and  that  it  was  so  drawn  and  completed 
before  Boyer  and  wife  executed  and  delivered  it.  There  is 
positive  evidence  in  the  record,  with  corroborating  circum- 
stances, to  sustain  this  contention.  If  the  claim  of  Garrett 
is  true,  undoubtedly  he  can  have  the  benefit  of  it  in  this 
equitable  proceeding.  As  the  case  must  be  reversed  for  the 
errors  already  pointed  out,  and  as  the  parties  do  not  seem 
to  have  exhausted  the  sources  of  evidence  upon  this  subject, 
we  think  it  proper  to  leave  this  question  of  fact  undecided, 
that  each  party  may  offer  further  evidence  upon  the  subject. 
It  is  assigned  for  error  that  the  decree  directs  a  sale  sub- 
ject to  the  Anthony  mortgage.  The  Anthony  Loan  & 
Trust  Company  in  its  answer  set  up  its  prior  mortgage,  and 
asked  therein  that  any  sale  ordered  be  made  subject  thereto. 
A  junior  mortgagee  can  not  compel  a  foreclosure  of  a  prior 
mortgage.  It  is  the  privilege  of  the  holder  of  the  prior 
incumbrance  to  foreclose  it  or  not,  as  he  sees  fit.  ShaJO^ner 
V.  Appleman,  170  111.  281.  As  that  company  was  a  defend- 
ant, and  pleaded  its  mortgage,  and  did  not  ask  a  fore- 
closure, it  was  necessary  the  decree  should  establish  the 
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existence  and  amount  of  the  prior  mortgage,  and  direct  a 
sale  subject  thereto. 

For  the  errors  indicated  the  decree  of  the  court  below 
Avill  be  reversed  and  the  cause  remanded. 


Crabtrbe,  p.  J.,  took  no  part. 


Abraham  L.  Kreider  et  aL  y.  Frank  C.  Fanning. 

1.  Trover— TI^Ti^n  tlte  Action  may  he  Maintained. — A  plaintiff  in 
trover  must  recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  the  title  of  his  adversary.  He  must  not  only  show  a  tortious 
conversion  of  the  property  by  defendant,  but  that  at  the  time  of  such 
conversion  he  had  the  right  of  property,  either  general  or  special,  in  the 
chattels  converted,  and  also  the  possession  or  the  right  to  the  immediate 
possession  thereof. 

2.  Chattel  'MOBTQjLGJsa—Assignment  of  Note  and  Delivery  of  Mort^ 
gage  Passes  Title  to  the  Property, — ^The  assignment  of  a  note  and  its 
delivery,  together  with  a  chattel  mortgage  given  to  secure  it,  passes  all 
interest  of  the  mortgagee  in  the  mortgaged  property  to  the  assignee. 

8.  Contracts— J^Vaud,  Duress,  or  Conspiracy  in  Execution  of — 
Where  so-called  threats  are  but  announcements  that,  unless  further 
secured,  a  creditor  will  pursue  his  legal  rights,  such  threats  can  not  be 
held  to  amount  to  fraud,  duress  or  conspiracy,  and  to  avoid  the  assign- 
ment of  a  note  and  mortgage  made  as  additional  security. 


Trover. — ^Appeal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  Jambs  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  Decem- 
ber term,  1897.  Reversed  without  remanding.  Opinion  filed  Februaiy 
28,1808. 

Statement  of  the  Case. 

This  was  trover  by  Frank  C.  Fanning  against  Kreider 
&  Harpham  and  Caroline  Smith,  for  the  value  of  2,300 
bushels  of  corn,  in  cribs.  There  was  a  plea  of  not  guilty, 
a  jury  trial,  a  verdict  and  judgment  for  plaintiflf  for  $367.02, 
from  which  judgment  defendants  appeal. 

The  corn  had  belonged  to  Omar  E.  Fanning.  On  Sep- 
tember 28,  1896,  he  gave  his  son  Frank,  the  appellee,  a 
mortgage  upon  it  to  secure  a  note  for  $700  of  that  date. 
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due  in  two  years.  Omar  E.  Fanning  also  owed  Caroline 
Smith  a  note,  seoared  by  chattel  mortgage  on  other  personal 
property,  which  note  would  mature  November  14,  1896. 
He  was  also  indebted  to  Kreider  &  Harpham  upon  two 
judgment  notes,  one  for  $10  and  one  for  $70,  both  past 
due;  and  to  Henry  Smith  upon  two  judgment  notes,  each 
for  $200,  and  each  some  four  years  past  due.  Ira  Wilsey 
was  surety  on  one  of  the  $200  notes,  and  Mary  J .  Fanning, 
wife  of  Omar  E.  Fanning,  was  surety  on  the  $70  note. 
Kreider  &  Harpham  were  agents  for  Caroline  Smith  and 
Henry  Smith  and  had  directions  to  enter  judgments  on  the 
Henry  Smith  notes.  Prior  to  the  matters  here  in  con- 
troversy, Omar  E.  Fanning  had  been  about  to  sell  his  farm, 
and  had  told  Kreider  &  Harpham  when  he  sold  it  he  would 
pay  these  notes.  He  did  sell  it  and  did  not  pay  them,  and 
was  taken  very  ill.  Kreider  and  Harpham  went  to  his 
house  to  see  if  they  could  get  security.  His  daughter 
Phoebe  met  them  outside  the  door  and  told  them  her  father 
was  so  ill  he  could  not  see  them,  and  that  she  was  transact- 
ing his  business. 

They  stated  their  business,  and  she  arranged  to  meet 
them  in  Sterling  next  day.  She  came  to  Sterling,  and  they 
presented  these  several  notes  and  told  her  they  had  direc- 
tions to  foreclose  the  Caroline  Smith  mortgage,  when  due, 
and  to  take  judgments  on  the  other  notes,  unless  some 
arrangement  could  be  made  for  securing  the  Henry  Smith 
and  Kreider  &  Harpham  notes.  Phoebe  desired  an  exten- 
sion of  the  Caroline  Smith  mortgage.  The  family  designed 
to  sell  all  the  personal  property  on  the  farm  during  the 
winter,  and  wished  that  mortgage  extended  till  they  could 
hold  such  sale,  so  that  all  the  personal  property  could  be 
sold  at  once.    Kreider  &  Harpham  knew  of  the  chattel 

mortgage  to   Frnnk  nn  thfi  norn^    g^njjnlrl    Phx^hft  if  she 

would  arrange -toi5avet  hat  note-ajid  mortgage  assigned  to 
them,  as  security  for  the  Henry  Smith  and  Kreider  &  Harp- 
ham noises,  they  woul J'extend  the  Caroline  Smith  debt  and 
chattel  mortgage  and  the  time  for  paying  the  Henry  Smith 
and  Kreider  &  Harpham  notes  till  such  general  sale  could 
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be  held.  Phoebe  asked  and  obtained  several  days'  time  for 
consideration.  She  went  home,  consulted  all  the  family 
but  her  father,  then  went  with  her  brother  Frank  and  with 
Wilsey  to  the  office  of  Wolfersperger,  who  had  been  her 
fathei^s  attorney,  >  and  who,  at  that  time,  acted  for  her. 
There  the  matter  was  discussed  in  the  absence  of  Ereider 
&  Harpham,  and  it  was  decided  to  accept^  theoffer^ 
Then  Wolferspergei*,  on  October  1 9^1 896,  drew  a  contract 
between  Ereider  &  Harpham,  for  themselves  and  as  agents 
of  Caroline  Smith  and  Henry  Smith,  of  the  first  part,  and 
Omar  E.  Fanning  of  the  second  part,  which  Ereider  & 
Harpham  executed,  and  to  which  Phoebe  affixed  the  sig- 
nature "  O.  E.  Fanning,  by  Phoebe  Fanning."  It  provided 
that  Ereider  &  Harpham  should  extend  the  time  of  pay- 
ment  of  all  said  debts  and  said  Caroline  Smith  mortgage  to 
February  14, 1897,  and  that  in  consideration  thereof,  Frank 
C.  Fanning  should  assign  to  Ereider  &  Harpham  his  said 
note,  secured  by  said  chattel  mortgage  for  the  use  of  them- 
selves and  Henry  Smith,  as  collateral  security  for  their  said 
several  notes;  that  Omar  E.  Fanning,  or  his  representatives, 
should  have  a  public  sale  of  all  his  chattel  property  between 
January  15  and  February  15, 1897;  and  out  of  the  proceeds 
of  said  sale  should  first  be  paid  said  claims  of  Caroline 
Smith,  Henry  Smith  £nd  Ereider  &  Harpham;  that  Ereider 
&  Harpham,  in  connection  with  Wolfersperger,  might  clerk 
the  sale  and  take  the  sale  notes;  and  that  O.  E.  Fanning 
would  pick  and  crib  the  corn  described  in  Frank's  mortgage. 
Frank  was  present  and  consented  to  the  arrangement  and 
assigned  his  note  in  blank  and  delivered  it  and  the  chattel 
mortgage  to  Ereider  &  Harpham.  Ereider  &  Harpham 
then  caused  the  Caroline  Smith  chattel  mortgage  to  be 
extended  to  February  14,  1897,  being  the  transaction 
assailed  by  another  creditor  of  Omar  E.  Fanning  in  Fuller 
v.  Smith,  71  III.  App.  576,  and  there  sustained.  Thereafter 
Ereider  &  Harpham,  Phoebe,  Frank  and  Wolfersperger,  as 
the  attorney  of  Omar  E.  Fanning^  arran^redfor  a  general 
sale  of  the  personarproperty  to  be  held  i^  ebruary  26th7  Two 
notices  thereof  were  posted,  one  for  a  sale  under  the  Caro- 
line Smith  chattel  mortgage,  and  the  other  for  a  general 
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public  sale.  Frank  and  Phoebe  and  Wolfersperger  assisted 
in  making  arrangements  for  the  sale.  Frank  and  Wolfers- 
perger were  personally  present,  assisting  in  conducting  the 
sale.  After  the  sale  Frank  met  with  Ereider  &  Harpham, 
and  they  went  over  the  amount  realized  on  said  sale  and  in 
the  hands  of  Kreider  &  Harpham,  and  the  amount  due  on 
said  notes.  The  sale  would  have  produced  a  few  dollars 
more  than  enough  to  pay  the  expenses  and  the  notes  of 
Caroline  Smith,  Henry  Smith  and  Kreider  &  Harpham, 
specified  in  said  contract,  but  Frank  had  bought  some 
articles  and  assumed  some  sales  to  others  amounting  in  all 
to  $78.60,  and  refused  to  pay  for  them,  and  with  that  sum 
unoaid  the  sale  realized  a  little  less  than  the  amount  required 
to  satisfy  said  notes  under  said  contract.  After  Frank 
ascertained  the  •result  of  the  sale,  he  left  Kreider  &  Harp^ 
ham  and  did  not  return  to  settle  up  with  them,  but  brought 
this  action  against  them  and  Caroline  Smith  for  the  corn 
covered  by  his  chattel  mortgage  and  sold  at  said  sale. 

H.  C.  Ward,  attorney  for  appellants. 

In  an  action  of  trover  and  conversion,  as  in  an  faction  of 
ejectment,  the  plaintiff  must  recover  on  the  strength  of  his 
own  title,  without  regard  to  the  weakness  of  that  of  his 
adversary.  It  is  a  possessory  action,  and  plaintiff  must 
show  that  he  has  either  a  special  or  a  general  property  in 
the  thing  converted  and  the  right  to  its  possession.  David- 
son V.  Waldron,  81  111.  120;  Eisendrath  v.  Knauer,  64  111. 
396;  Frink  v.  Pratt  &  Co.,  130  III.  327. 

The  plaintiff  can  not  recover  in  an  action  of  trover  unless 
he  had  the  right  to  the  immediate  possession  of  the  goods 
in  question  at  the  time  of  the  conversion.  Lapp  v.  Pinover, 
27  111.  App.  169;  Grier  v.  Stout,  2  111.  App.  602;  Robison 
V.  Hardy,  22  IlL  App.  512;  Blain  v.  Foster,  33  III.  App.  297. 

In  an  action  of  trover  the  plaintiff  must  have  at  the  time 
of  the  conversion,  as  against  tne  defendant,  a  right  of  prop- 
erty in  the  chattel  converted  and  the  possession  thereof, 
and  must  prove  that  while  the  right  of  possession  was  in 
him  he  made  a  demand  therefor.     Cooley  on  Torts,  530. 

"When,  therefore,  it  is  said  that  the  plaintiff  in  trover 
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must  have  had  at  the  time  of  the  conversion  the  right  to 
the  property  and  also  a  right  of  possession  nothing  more 
can  be  intended  than  this :  that  the  right  of  which  he  com- 
plains he  has  been  deprived  must  have  been  either  a  right 
actually  in  possession,  or  a  right  immediately  to  take  pos- 
session. It  is  not  enough  that  it  is  merely  a  right  of  action 
or  a  right  to  take  possession  at  some  future  day."  Coole}\ 
on  Torts,  465. 

/  "The  plaintiflf  must  show  a  legal  title.    His  right  to  pos- 
session must  bo  immediate,  absolute  and  unconditional,  and 
/not  dependent  upon  some  act  to  be  done  by  him."    Frink 
/  V.  Pratt  &  Co.,  130  111.  827. 

"  There  must  be  a  concurrence,  both  of  the  right  of  prop- 
erty, general  or  special,  and  of  the  actual  possession,  or  the 
right  to  immediate  possession,  and  this  concurrence  must 
exist  at  the  time  of  the  conversion."  (Tnion  Stock  Yard 
Co.  V.  Mallory,  etc.,  Co.,  157  111.  554. 

C.  C.  CoLB  and  A.  A.  Wolfersperoek,  attorneys  for 
appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  or  the  Cocbt. 

A  plaintiflf  in  trover  must  recover  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  the  title  of  his 
adversary.  He  must  not  only  show  a  tortious  conversion 
of  the  property  by  defendant,  but  that  at  the  time  of  such 
conversion  he  had  the  right  of  property,  either  general  or 
special,  in  the  chattels  converted,  and  also  the  possession  or 
the  right  to  the  immediate  possession  thereof.  Union  Stock 
Yard  Co.  v.  Mallory,  etc.,  Co.,  157  111.  554;  Frink  v.  Pratt, 
130  111.  327;  1  Chitty's  PI.  149.  The  only  title  of  appellee 
to  this  corn  was  by  virtue  of  his  chattel  mortgage  securing 
his  1700  note.  Prior  to  the  alleged  conversion  of  the  com 
he  assigned  that  note  in  blank  and  delivered  it  and  the  chat- 
tel mortgage  to  Kreider  &  Harpham  under  the  provisions  of 
the  contract  above  stated.  The  assignment  of  said  note  and 
the  delivery  of  it  and  the  chattel  mortgage  passed  all  Frank's 
interest  in  the  mortgaged  property  to  Kreider  &  Harpham. 
Jones  on  Chattel  Mortgages,  Sec.  503;  GafiF  v.  Harding,  4S 
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111.  148.  He  never  afterward  repossessed  himself  of  said 
note  and  mortgage,  and  therefore  has  no  title  which  will 
enable  him  to  recover  in  this  action. 

It  is  nrged  his  assignment  of  the  note  and  delivery  of  the 
note  and  mortgage  were  void  because  procured  by  fraud, 
duress  and  conspiracy.  This  position  finds  no  support  in 
the  evidence.  Mrs.  Smith's  mortgage  debt  was  nearly  due, 
and  she  and  her  agents  had  a  right  to  foreclose  it  when  due; 
and  there  were  circumstances  which  might  well  have  justi- 
fied her  in  foreclosing  it  in  October.  Henry  Smith  had 
judgment  notes  long  overdue,  and  had  a  right  to  enter 
judgments  thereon,  and  had  directed  his  agents,  Kreider  & 
Harpham,  to  do  so.  By  entering  such  judgments  and  suing 
out  executions  he  would  have  obtained  liens  upon  the  per- 
sonal property  of  Omar  E.  Fanning  and  could  have  sold  at 
once  at  a  probable  loss  to  Omar  E.  Fanning.  Kreider  & 
Harpham  had  judgment  notes  and  a  like  right  to  judgments 
and  executions  and  levies.  The  so-called  "threats"  were 
but  announcements  that  unless  further  secured  they  would 
pursue  their  legal  rights.  The  members  of  the  family  con- 
sulted each  other  and  their  own  and  their  father's  attorney 
and  determined  to  take  the  course  here  pursued.  The  testi- 
mony shows  Frank  acted  upon  his  sister's  advice  and  request. 
There  was  no  fraud,  no  duress,  no  conspiracy,  no  over-per- 
suasion to  an  unwise  course.  The  family,  including  Frank, 
acted  on  their  own  judgment  and  the  advice  of  their  attor- 
ney, with  a  full  kno'wledge  of  the  facts. 

It  is  urged  Frank's  assignment  of  the  note  and  delivery 
of  the  note  and  mortgage  were  void  because  Phoebe  had  no 
authority  to  sign  her  father's  name  to  said  contract.  She 
testified  she  had  no  express  authority  from  her  father  for 
that  particular  act,  but  that  what  she  did  she  did  for  her 
father,  that  she  supposed  she  was  representing  the  interests 
of  the  family,  including  her  father,  and  that  *she  was  seek- 
ing to  do  what  her  father's  interest  required.  Defendants 
proved  that  in  other  financial  matters  with  other  parties 
about  that  time  she  acted  for  her  father.  Her  father  rati- 
fied the  contract  she  made  in  his  name  by  signing  and 
swearing  to  the  affidavit  of  mortgagor  for  the  extension  of 
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the  Caroline  Smith  chattel  mortgage  on  November  9,  1896. 
The  contract  was  carried  out  by  Kreider  &  Harpbam,  and 
Omar  E.  Fanning  received  its  benefits.  There  is  no  evidence 
in  this  case  he  has  ever  repudiated  it  or  sought  to  do  so. 
Frank  lived  with  his  father  and  must  have  known  then  as 
well  as  now  the  extent  of  his  sister^s  authority  to  represent 
their  father.  We  are  of  opinion  Frank  assigned  his  note 
and  delivered  it  and  his  chattel  mortgage  upon  a  valid  con- 
sideration, and  that  defendants  had  the  right  to  apply  the 
proceeds  of  the  sale  as  the  contract  provided.  There  was  a 
dispute  whether  Kreider  &  Harpham  had  a  right  also  to 
pay  a  certain  $35  note  out  of  said  proceeds,  but  that  does 
not  affect  the  result  in  this  case. 

Many  instructions  were  given  for  plaintiff  upon  the  sub- 
ject of  fraud  and  duress.  There  was  nothing  in  the  evi- 
dence to  justify  them.  The  seventh  instruction  for  plaint- 
iff did  not  even  leave  that  question  to  the  jury,  but  assumed 
fraud  and  duress  had  been  proven.  The  judgment  will  be 
reversed,  and  as  plaintiff  has  no  title  to  maintain  the  action, 
the  cause  will  not  be  remanded. 

Finding  of  Facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
We  find-the  plaintiff  never  had  possession  of  the  corn 


described  in  his  declaration;  that  when  he  brougSt  this  juit 
he  had  no  ri^bt  to  its  immediate  possession;  that  the  only 
right  h6  eveFhad  therein  was  by  virtue^  of  a  chattel  mort- 
gage given  him  by  Omar  E.  Fanning,  then  owner  of  said 
corn,  to  secure  a  note  of  $700  running  to  said  plaintiff;  that 
on  October  19,  1896,  and  before  said  alleged  conversion, 
for  a  valuable  consideration  plaintiff  assigned  said  note  in 
blank  and  delivered  it  and  said  chattel  mortgage  to  Kreider 
&  Harpham  to  be  held  by  them  as  collateral  security  for 
certain  judgment  notes  owing  by  Omar  E.  Fanning  to  Henry 
Smith  and  to  Kreider  &  Harpham;  that  plaintiff  has  never 
since  owned  or  possessed  said  note  and  chattel  mortgage, 
nor  acquired  the  right  to  repossess  himself  thereof;  and  that 
he  had  no  title  to  said  corn  when  this  suit  was  brought,  and 
has  no  right  of  action  herein. 
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Abraham  L.  Kreider  et  aL  t.  Omar  A.  Fanning. 

1.  MoRTOAOBS — Care  QUxn  Property  by  Minor  Child  of  Mortgagor 
Not  a  Charge  Againet  Mortgagee, — A  person  who  has  given  a  mortgage 
on  cattle  can  not  recoyer  for  grain  fed  or  stabling  given  such  cattle,  nor 
for  the  services  of  his  minor  child,  living  in  bis  family  and  not  then 
emancipated,  in  caring  for  such  cattle,  nor  can  he  by  emancipating  the 
son  after  the  grain  is  furnished  and  the  services  rendered,  make  that  a 
charge  against  the  mortgagee  which  was  not  a  charge  against  him  when 
the  grain  was  furnished  and  the  services  rendered,  and  thereby  give 
the  son  a  cause  of  action  which  he  did  not  have  when  he  rendered  the 
services. 

Assampslt,  on  the  common  counts.  Appeal  from  the  Circuit  Court 
of  Whiteside  County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1897.  Reversed  and  remanded. 
Opinion  filed  February  28,  1898. 

Statement  or  the  Case. 

Omar  A.  Fanning,  a  minor  son  of  Omar  E.  Fanning, 
brought  this  sait  against  Kreider  &  Harpham  to  recover 
for  his  personal  services  in  the  care  of  certain  live  stock,  and 
for  hay  and  grain  fed  said  live  stock,  and  for  their  stabling, 
which  live  stock  were  covered  by  a  certain  chattel  mort- 
gage given  by  Omar  E.  Fanning  to  Caroline  Smith.  Upon 
issues  joined  there  was  a  jury  trial  and  a  verdict  and 
judgment  for  appellee  for  $221.40,  from  which  defendants 
appeal. 

Said  chattel  mortgage  had  been  extended  as  shown  in 
Fuller  V.  Smith,  71  111.  App.  576.  When  said  extension  was 
agreed  upon,  a  written  contract  was  made  between  Omar 
E.  Fanning  and  Kreider  &  Harpham,  as  agents  for  Mrs. 
Smith  and  others,  by  which  it  was  provided  there  should 
be  a  general  sale  of  the  personal  property  of  Omar  E.  Fan- 
ning about  the  middle  of  the  winter  then  next  ensuing,  the 
substance  of  which  contract  and  the  circumstances  attend- 
ing its  execution  are  fully  stated  in  our  opinion  in  Kreider 
et  al.  V.  Frank  C.  Fanning,  page  230  this  volume.  There- 
after one  O'Brien,  a  creditor  of  Omar  E.  Fanning,  havini? 
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an  execution  against  him  and  claiming  said  extension  of 
the  chattel  mortgage  was  invalid,  caused  his  execution  to 
be  levied  on  the  stock  covered  by  it,  and  the  sheriif  ap- 
pointed appellee  custodian  thereof.  Mrs.  Smith  replevied 
said  stock  by  virtue  of  her  chattel  mortgage.  Upon  said 
replevin  writ  being  served,  the  sheriflf  gave  Kreider  an 
order  on  Omar  A.  Fanning,  appellee,  to  turn  the  stock  over 
to  Kreider  &  Harpham,  the  agents  of  Mrs.  Smith.  Kreider 
went  with  said  order  to  the  farm  occupied  by  Omar  E.  Fan- 
ning, the  mortgagor,  where  the  cattle  were,  and  presented 
said  order  to  Omar  A.  Fanning,  appellee.  Certain  things 
were  then  said  which,  appellee  claims,  made  him  custodian 
of  the  cattle  under  Mrs.  Smith  as  chattel  mortgagee,  and 
with  directions  to  feed  them.  Appellants  give  such  a  ver- 
sion of  the  conversation  as  would  show  the  cattle  were 
turned  back  to  be  held  and  cared  for  by  the  mortgagor  the 
same  as  before  O'Brien  levied  his  execution.  There  were 
two  witnesses  on  each  side  as  to  the  tenor  of  this  conver- 
sation. Appellee  lived  with  his  father,  Omar  £.  Fanning, 
and  was  not  of  age.  He  took  care  of  and  fed  the  cattle 
until  the  sale,  which  was  held  February  26, 1897.  On  June 
1,  1897,  Omar  E.  Fanning  and  his  wife  executed  an  instru- 
ment by  which  they  relinquished  all  their  right  to  the 
personal  earnings  of  their  son,  Omar  A.  Fanning,  since 
November  1, 1896,  and  authorized  him  to  collect  and  receive 
compensation  for  all  services  rendered  by  him  after  that 
date  and  until  his  majority. 

H.  0.  Ward,  attorney  for  appellants. 

C.  C.  Cole  and  A.  A.  Wolfbbspebgsb,  attorneys  for 
appellee. 

Mb.  Justice  Dibell  DELivBREn  the  opinion  op  the  Court. 

The  cattle  still  belonged  to  Omar  E.  Fanning,  subject  to 
the  mortgage,  and  the  expenses  incurred  by  the  mortgagee 
in  keeping  them  would  be  charged  against  the  mortgagor 
in  the  settlement.  They  were  fed  and  cared  for  by  his  own 
minor  son^  living  with  him  in  his  family,  and  on  the  Xajcin 
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he  occupied,  and  it  is  a  fair  inference,  from  the  evidence, 
that  the  hay  and  grain  which  was  given  to  them  belonged 
to  said  Omar  £.  Fanning,  and  that  the  barn  or  stable  where 
they  were  fed  was  occupied  by  him.  Under  such  circum- 
stances Omar  E.  Fanning  could  not  recover  for  his  hay  and 
grain  fed  and  stabling  furnished  to  his  own  cattle,  nor  for 
the  services  of  his  minor  child,  living  in  his  family  and  not 
then  emancipated,  in  caring  for  said  cattle.  We  are  also  of 
opinion  that  he  could  not,  by  emancipating  his  son  (after 
said  son,  whose  services  belonged  to  him,  had  cared  for 
these  cattle  and  fed  them  the  father's  hay  and  grain),  make 
that  a  charge  against  the  mortgagee  which  was  not  a 
charge  against  her  when  the  feed  was  given  and  the  serv- 
ices were  rendered,  and  give  the  son  a  cause  of  action 
against  the  mortgagee  which  he  did  not  have  when  he  ren- 
dered the  services. 

In  this  state  of  the  case  it  was  error  for  the  court  to  give 
the  second  instruction  for  plaintiff,  which  told  the  jury  that 
it  was  immaterial  where  said  stock  was  cared  for,  and  where 
and  under  what  circumstances  Omar  £.  Fanning  obtained 
the  corn  and  hay  to  feed  the  stock.  It  was  also  error  to 
give  the  fifth  instruction  for  plaintiff,  which  told  the  jury 
that  if  the  father  and  mother  of  plaintiff  had  given  him  bis 
time,  or  relinquished  their  claim  for  services  rendered  by 
him  since  November  1,  1896,  that  entitled  him  to  sue  as  he 
has  sued,  and  to  recover  such  sums  as  the  jury  find  him 
entitled  to  under  the  evidence.  The  judgment  is  reversed 
and  the  cause  remanded  with  directions  to  award  a  new 
trial. 

Beversed  and  remanded. 
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t.  FlNDiNOS  BY  TfflB  CouBT— iVb^  Sustained  by  tlie  Evidence. -^The 
oouii  roview8  the  evidence,  and  holds  that  it  does  not  sustain  the  find- 
ing of  the  trial  court  that  appellee  repudiated  and  had  a  lawful  right  to 
repudiate  the  contract  made  in  his  name  by  his  daughter,  and  therefore 
reTerses  the  judgment. 
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TroTer,  to  recover  the  proceeds  of  a  sale.  Appeal  from  the  Circuit 
Court  of  Whiteside  County;' the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1897.  Beversed  and  remanded  • 
Opinion  filed  February  28,  1898. 

H.  C.  Wabd,  attorney  for  appellants. 

C.  C.  Cole  and, A.  A.  Wolfekspebger,  attorneys  for 
appellee. 

Mb.  Justice  Dibell  deliyebed  the  opinion  of  the  Coubt. 

This  was  a  suit  in  trover  by  Omar  £.  Fanning  against 
Ereider  &  Harpham  and  Caroline  Smith,  to  recover  the 
proceeds  of  a  general  sale  of  personal  property  of  Omar  £. 
Fanning,  over  and  above  what  was  required  to  pay  a  chat- 
tel mortgage  of  Caroline  Smith  thereon.  For  a  detailed 
statement  of  the  contract  and  dealings  which  led  np  to  said 
sale,  we  refer  to  our  opinion  in  the  case  of  Kreider  et  al.  v. 
Frank  C.  Fanning,  page  230  this  volume.  There  was  a 
plea  of  not  guilty,  jury  was  waived,  and  there  was  a  find- 
ing and  judgment  for  plaintiflf  for  $368.80,  from  which 
defendants  appeal.  This  case  was  submitted  upon  a  written 
stipulation  as  to  certain  facts  and  details,  and  upon  the  evi- 
dence taken  in  said  case  of  Frank  C.  Fanning  against 
Kreider  &  Harpham  and  Caroline  Smith,  so  far  as  said  tes- 
timony bore  upon  certain  issues  in  this  case,  and  subject  to 
the  right  to  object  and  except  to  said  evidence,  as  if  offered 
for  the  first  time  in  this  case. 

This  judgment  can  only  be  sustained  by  holding  that 
Omar  £.  Fanning  repudiated,  and  had  a  lawful  right  to 
repudiate,  the  contract  signed  in  his  name  by  his  daughter 
Phoebe.  We  hold  the  proof  does  not  justify  a  verdict  for 
appellee  for  these  reasons; 

First.  He  ratified  said  contract  by  swearing  to  the  affi- 
davit required  for  the  extension  of  said  chattel  mortgage  as 
provided  for  in  said  contract.  His  wife's  testimony  tended 
to  show  he  was  so  ill  he  did  not  know  what  he  was  then 
doing.  As  he  availed  himself  of  the  benefits  of  the  exten- 
sion, this  position  does  not  commend  itself  to  us;  and  the 
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testimony  of  a  single  interested  witness,  not  competent  to 
testify  in  this  case  in  behalf  of  her  husband  if  objection  had 
been  made  on  that  ground,  can  not  overcome  the  certificate 
of  the  officer  who  administered  the  oath.  Moreover,  her 
testimony  was  followed  by  the  statement  of  counsel,  "  I 
have  offered  this  testimony  with  no  purpose  of  impeaching 
the  affidavit" 

Second.  Phoebe  was  shown  by  the  evidence  of  several 
other  parties  to  be  transacting  business  for  her  father  in 
other  important  financial  matters  about  that  time.  This 
was  not  contradicted. 

Third.  *  The  contract  was  for  his  benefit  and  averted  an 
immediate  foreclosure  of  the  chattel  mortgage  and  the  entry 
of  judgments  by  confession  and  the  levy  of  executions,  and 
having  been  made  after  a  consultation  with  all  the  family 
except  the  plaintifif,  who  was  too  ill  to  take  part  therein, 
and  having  been  intended  by  the  daughter  for  the  benefit 
of  her  father,  and  after  fully  counseling  her  father's  attor- 
ney, Wolfersperger,  and  having  resulted  beneficially  to  him, 
and  not  having  been  questioned  by  him  from  its  date,  Octo- 
ber 19, 1896,  till  performance  thereof  was  completed  on  Feb- 
ruary 26,  1897,  it  ought  not  now  to  be  repudiated  by  him. 

Fourth.  So  far  as  the  evidence  discloses  he  has  never  bv 
word,  by  act,  or  by  his  own  testimony  in  this  or  any  other 
case,  denied  his  daughter's  authority  to  act  for  him,  his 
responsibility  for  his  daughter's  acts,  or  his  knowledge  that 
she  was  transacting  his  business,  except  by  the  bare  fact 
that  this  suit  is  brought  in  his  name;  and  this  one  act 
after  all  the  transactions  were  completed,  it  seems  to  us, 
ought  not  to  be  treated  as  a  sufficient  repudiation. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Mary  A.  Coffey  v,  Thomas  Coffey,  Ex*p,  etc. 

1.  Practiob— IVioZ  hy  Jury  in  Probate  Afaftera.— The  Probate  Court 
tries  questions  relating  to  the  inventories  and  accounts  of  executors 
administrators  and  gnardiana  in  a  summary  manner,  without  the  inter, 
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ventlon  of  a  jury,  and  on  appeal  to  the  Circuit  Court  the  same  course  is 
pursued. 

2.  Contracts— Competency  of  the  Parties, — Where  the  legality  of  a 
transaction  is  disputed  on  the  ground  tliat  one  of  the  parties  was  not 
competent  mentally,  the  question  is  not  whether  he  was  of  a  sound  and 
disposing  mind  and  memory  generally,  but  whether  he  had  sufficient 
mind  and  memory  to  understand  the  particular  business  in  which  he  was 
engaged. 

8.  Equity  Practicb — As  to  Incompetent  Evidence,  —  In  chancery 
cases  it  is  not  error  ta  permit  incompetent  evidence  to  be  heard  before  a 
judge  trying  a  case  without  a  jury,  subject  to  objection;  and  even  if  no 
ruling  against  it  is  made  the  court  will  be  presumed  to  have  acted  upon 
the  competent  testimony  in  the  record. 

4.  Corporations— Wa?iA:  Aesdgnments  of  Stock,— The  possession  of  a 
stock  certiUcate  of  a  corporation  on  which  is  a  printed  assignment  and 
power  of  attorney  to  do  all  acts  necessary  to  transfer  the  shares  repre- 
sented by  the  certificate,  signed  in  blank,  prima  facie  authorizes  the 
holder  to  so  fill  the  blanks  as  to  authorize  him  to  cause  the  shares  to  be 
transferred  to  himself  on  the  books  of  the  company. 

Petition  in  Probate.  —  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1897.    Affirmed.    Opinion  filed  February 

28,1898. 

Statement  of  the  Case. 

Peter  Coffey  died  testate  at  Peoria,  January  17,  1895, 
leaving  appellant,  his  widow,  and  no  lineal  descendants. 
His  will  was  duly  admitted  to  probate  and  his  brother, 
Thomas  Coffey,  the  appellee,  is  the  executor.  The  widow 
elected  to  take  the  share  given  her  by  law,  and  has  already 
received  $85,000  from  the  estate.  She  began  this  proceed- 
ing by  filing  a  petition  in  the  Probate  Court  to  compel  the 
executor  to  inventory  and  distribute  435  shares  of  the  cap- 
ital stock  of  the  Peoria  Gas  Light  and  Coke  Company,  which 
she  alleged  Peter  Coffey  owned  at  tlie  time  of  his  death 
over  and  above  the  shares  of  said  stock  which  the  executor 
had  inventoried.  The  executor  answered,  alleging  he  had 
inventoried  all  the  personal  property  owned  by  Peter  Coffey 
at  the  time  of  his  death,  and  there  was  a  hearing  in  the 
Probate  Court  and  the  petition  was  dismissed.  Mrs.  Coflfey 
appealed  to  the  Circuit  Court  and  there  moyed  to  submit  to 
a  jury  the  questions,  first,  whether  Peter  Coflfey,  on  J  ana- 
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ary  7  and  8, 1895,  was  of  a  sound  and  disposing  mind  and 
memory;  and,  second,  whether  Thomas  Cofifey,  the  executor, 
Avrongf uUy  converted  to  his  own  use  the  435  shares  of  stock 
in  question.  She  supported  the  motion  by  an  affidavit  that 
the  executor  claimed  testator  gave  him  said  shares  January 
7,  1895,  and  at  the  trial  there  would  be  a  controversy  as  to 
whether  testator  did  make  such  gift,  and  whether  he  was  of 
sound  mind  and  memory  at  that  time.  The  Circuit  Court 
denied  said  motion,  and  this  action  is  assigned  for  error. 
There  was  a  hearing  in  the  Circuit  Court  and  a  final  order 
adjudging  that  said  shares  were  duly  transferred  upon  the 
books  of  said  gas  company  and  delivered  to  Thomas  Cofifey  by 
direction  of  Peter  Cofifey  in  his  lifetime  in  accordance  with 
a  trust  declared  in  writing  by  said  Peter  Cofifey  on  June  4, 
1887,  and  on  that  day  accepted  by  said  Thomas  Cofifey;  and 
that  Thomas  Cofifey  takes  and  holds  the  legal  title  to  said 
shares  of  stock  in  accordance  with  the  provisions  of  said 
trust.  From  that  order  Mrs.  Cofifey  prosecutes  this  further 
appeal. 

On  June  2, 1887,  Peter  Cofifey  executed  the  will  which  was 
probated  after  his  death,  by  which  will  he  gave  legacies 
amounting  to  about  $56,000,  and  directed  the  expenditure  of 
certain  sums  for  monuments  and  masses,  and  directed  that 
if  his  estate  was  insufficient  to  pay  these  legacies  they  should 
shsixe prorata^  and  if  it  was  more  than  sufficient  to  pay  them, 
the  legacies  should  be  increased  ^(9  rata  so  as  to  absorb  his 
entire  estate.  Two  days  later  he  executed  a  trust  instrument. 
Each  of  said  instruments  was  prepared  by  Judge  Worthing- 
ton  and  each  is  elaborate  in  detail,  and  it  is  claimed  that  each 
had  its  place  in  the  disposition  of  his  estate  which  he  had  then 
determined  upon,  the  trust  instrument  to  be  a  disposition  in 
his  lifetime  of  the  special  property  described  therein,  and 
the  will  to  be  a  disposition  of  all  that  should  be  left  at  his 
death.  The  trust  instrument  declares  that  Peter  Cofifey 
does  hereby  convey,  transfer,  assign  and  deliver  to  his 
brother  Thomas  the  following  shares  of  stock  indorsed  in 
blank,  naming  335  shares  of  the  gas  company  before  men- 
tioned, 200  shares  of  the  fielleville  Gas  Light  and  Coke 
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Company,  and  ten  shares  of  the  Peoria  Watch  Company. 
It  declares  that  said  gift  and  conveyance  is  made  upon  the 
terms  and  conditions  therein  named,  which  are,  among  other 
things,  that  $15,000  of  the  proceeds  of  the  stock  if  con- 
verted into  money,  or  stock  to  that  amount  at  its  mar- 
ket value  if  he  prefers,  shall  go  and  belong  absolutely  to 
said  Thomas;  and  that  the  balance  of  said  stock  is  conveyed 
to  him  in  trust  for  the  purposes  specified,  namely,  first, 
815,000  for  the  relief,  education  and  maintenance  of  orphans 
of  Catholic  parents  in  the  diocese  of  the  Catholic  Bishop  of 
Peoria  in  such  a  way  and  manner  as  may  be  dictated  by 
Bishop  Spalding  of  said  diocese,  or  his  successor  in  oflSce; 
$1,000  for  the  relief,  education  and  maintenance  of  the 
orphans  of  Catholic  parents  of  the  diocese  of  the  Catholic 
Bishop  of  St.  Louis,  Missouri,  in  such  a  way  and  manner  as 
may  be  dictated  by  Bishop  Kendrick  of  said  diocese,  or  his 
successor  in  office;  and  $1,000  to  be  paid  to  the  directors 
or  managers  of  St.  Mary's  Infirmary  at  St.  Louis,  Missouri. 
Said  instrument  further  provides  that  if  the  proceeds  of  the 
stock,  after  Thomas  has  received  said  $15,000,  be  insuffi- 
cient to  pay  the  amounts  specified  for  charitable  uses,  said 
amounts  for  charitable  uses  shall  be  scaled  down  pro 
rata,  and  if  there  is  any  surplus  after  paying  the  $15,000 
to  Thomas,  and  said  amounts  for  charitable  uses,  such  sur- 
plus shall  go  absolutely  to  Thomas.  The  instrument  directs 
that  Thomas  is  to  use  his  judgment  and  discretion  about  the 
time  and  manner  of  converting  said  stock  into  money,  sub- 
ject to  this  limitation  of  time :  that  said  amounts  for  chari- 
table uses  are  to  be  paid  within  five  years  of  the  date  of  the 
instrument:  or  that  Thomas  can  hold  and  retain  absolutelv 
as  his  own  all  said  stock  if  he  pays  said  amounts  for  chari- 
table uses  within  five  years  from  the  date  of  the  instrument. 
Said  instrument  further  provides  that  if  Thomas  declines  or 
refuses  to  accept  the  trust  then  the  conveyance  is  to  be  null 
and  void  and  said  stocks  are  to  revert  to  Peter  as  his  sole 
property,  and  if  said  Thomas  shall  accept  and  agree  to  enter 
upon  the  duties  of  said  trust  his  acceptance  is  to  be  in  writ- 
ing indorsed  upon  the  conveyance.    At  the  foot  of  said 
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instrument  was  this  acceptance  signed  by  Thomas  Coflfey :  "  I 
hereby  accept  the  within  property  and  trust,  this  4th  day 
of  June,  1887." 

So  far  as  shown  by  the  evidence  held  competent  below, 
Peter  Coifey  did  not  at  that  time  place  said  shares  of  stock 
in  the  manual  possession  of  Thomas,  though  long  before 
January  7,  1895,  Thomas  had  a  key  which  enabled  him  to 
have  access  to  the  safety  box  where  said  certificates  of 
stock  were  kept  by  Peter,  and  this  possession  by  him  gave 
him  at  least  access  to  if  not  possession  of  these  certificates 
of  stock,  and  it  may  be  that  Peter  placed  said  key  in  his 
hands  expressly  for  the  purpose  of  this  trust.  Peter  and 
Thomas  were  intimately  associated  in  their  business  affairs. 
Thomas  was  president  of  the  Peoria  Gas  Light  and  Coke 
Company;  Peter  was  its  superintendent  for  over  twenty 
years  and  until  his  death,  and  Mathew  Farrelly,  their  cousin, 
and  the  one  who  made  the  transfer  of  the  shares  here  in 
question,  was  secretary  of  the  company.  Each  of  the  three 
was  a  director  in  the  company.  Thomas  Coffey  lived  with 
Peter  at  the  time  of  his  death  and  for  several  months  before, 
and  Farrelly  had  lived  with  Peter  for  over  twelve  years  and 
till  a  few  months  before  he  died.  Peter  had  had  a  stomach 
trouble  for  some  years  and  became  seriously  ill  therefrom 
in  November,  1894,  and  was  confined  to  his  house  from 
about  the  middle  of  that  month.  His  disease  was  supposed 
to  be  cancer  of  the  stomach,  and  he  suffered  great  pain 
which  his  physician  tried  to  relieve  by  the  use  of  laudanum. 
He  had  a  severe  hemorrhage  of  the  stomach  January  5, 
1895,  which  left  him  very  weak,  and  a  slighter  one  several 
days  days  later.  He  died  January  17, 1895.  About  Novem- 
ber 19, 1894,  he  sold  the  Belleville  stock  described  in  said 
trust  instrument. 

Bishop  Spalding  was  a  friend  of  the  deceased  and  called 
upon  him  four  or  five  times  during  his  last  illness.  He 
called  on  a  day  which  all  the  evidence  taken  together  shows 
was  January  7, 1895,  two  days  after  the  serious  hemorrhage, 
and  at  a  time  when  Peter  must  have  realized  that  his  illness 
was  of  a  very  serious  character.    Peter  asked  the  Bishop  if 
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Thomas  had  shown  him  the  will  and  trust  instrument.  The 
Bishop  answered  in  the  negative,  and  Peter  said,  "  He  is  in 
the  house;  go  and  tell  him  to  show  them  to  you."  The 
Bishop  went  to  another  room  and  saw  Thomas,  and  the 
latter  showed  him  said  papers,  and  he  read  them.  The 
Bishop  returned  to  the  sick  room  and  Peter  asked  if  Thomas 
had  shown  him  the  documents.  The  Bishop  replied  that  he 
had,  but  that  the  limitation  of  the  time  of  the  trust  instru- 
ment had  caused  it  to  have  no  legal  value.  The  Bishop 
referred  to  the  provision  requiring  the  amounts  for  charita- 
ble uses  to  be  paid  within  five  years  of  the  date  of  the  instru- 
ment. Peter  seemed  provoked,  and  said  if  his  brother  had 
attended  to  it  at  the  proper  time  it  would  have  been  all  right, 
but  it  was  too  late  now  to  attend  to  it,  meaning,  as  the  Bishop 
understood  him,  that  he  was  too  ill  then  to  attend  to  the 
preparation  of  a  new  document.  He,  however,  told  the 
Bishop  he  wanted  that  request  carried  out,  and  said  he  had 
left  something  for  charity  for  the  orphans  of  Metamora, 
pointing  at  the  same  time  in  the  direction  of  some  local  in- 
stitution. Just  after  the  Bishop  left  Peter  he  met  Farrelly 
and  told  him  what  Peter  had  said.  Somewhere  about  this 
date,  but  the  precise  time  is  not  fixed,  Thomas  Coflfey  had 
called  upon  W.  S.  Horton,  an  attorney,  with  the  trust  instru- 
ment, and  the  latter  examined  it  and  carried  it  back  to  the 
house  of  Peter  Coflfey  and  handed  it  to  Farrelly,  who  met 
him  at  the  door.  About  7  p.  m.  of  January  7th,  and  after 
the  Bishop's  visit,  Farrelly  told  Thomas  that  Horton  had 
called  to  see  him  and  that  he  had  better  go  to  Horton^s 
house.  Thomas  went  away  for  that  purpose  and  came  back 
about  10  p.  M.  (the  precise  time  not  being  stated  by  any 
witness)  and  went  up  stairs  and  saw  Peter,  and  then  came 
down  stairs  and  handed  Farrelly  the  trust  instrument  and 
told  him  to  read  it,  which  Farrelly  did.  Then  Thomas  told 
Farrelly  that  Horton  said  the  stock  should  be  transferred 
and  delivered  during  the  lifetime  of  Peter  Coflfey,  and  that 
he  had  reported  this  to  Peter  and  the  latter  wanted  Farrelly 
to  go  up  and  see  him.  Farrelly  then  went  up  stairs  and 
asked  Peter  if  it  was  his  will  and  wish  that  he,  Farrelly, 
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should  transfer  to  Thomas  so  many  shares  (naming  the  num- 
ber of  shares)  of  gas  stock  as  named  in  and  in  accordance 
with  the  document  Thomas  had  just  shown  him  down  stairs, 
which  bore  Peter's  signature,  and  Peter  said,  "  Yes,  it  is." 
Farrelly  then  reminded  Peter  that  the  Belleville  stock  had 
recently  been  sold,  and  asked  him  if  he  should  make  up 
enough  of  his  other  shares  to  offset  the  Belleville  stock  so 
sold,  and  Peter  told  him  "  yes."  Peter,  of  his  own  accord, 
also  told  Farrelly  of  a  request  he  had  made  of  Thomas 
about  the  future  care  of  Farrelly's  sister.  Farrelly  then 
went  down  stairs  and  told  Thomas  of  the  conversation,  and 
they  arranged  to  have  the  shares  transferred  on  the  books 
of  the  company  at  the  gas  office  the  next  morning.  The 
next  morning,  January  8th,  Thomas  Coffey  brought  to  the 
gas  office  certificates  for  447  shares  of  said  gas  stock 
standing  in  the  name  of  Peter  Coffey  and  bearing  Peter's 
indorsement  in  blank  on  the  back  in  Peter's  handwrit- 
ing; and  Farrelly  transferred  433  of  these  shares  to 
Thomas  and  issued  a  certificate  thereof  to  him,  and  issued 
a  new  certificate  to  Peter  for  the  remaining  twelve  shares. 
About  2  p.  M.  that  day  Farrelly  went  to  Peter  and  told  him 
what  he  had  done,  that  he  had  transferred  these  shares  to 
Thomas,  and  had  put  in  the  one  hundred  shares  to  take  the 
place  of  the  Belleville  stock  that  was  sold,  making  in  all 
435  shares  transferred,  and  he  asked  Peter  if  that  was  per- 
fectly satisfactory  and  all  right,  and  Peter  replied  "  Yes, 
that  is  all  right;  anything  you  have  done  is  all  right."  Far^ 
relly  elsewhere  testified  Peter  told  him  to  transfer  to 
Thomas  the  335  shares  and  additional  shares  to  make  up  for 
the  Belleville  stock  that  was  sold,  but  that  he  did  not  that 
night  say  how  many  shares  should  be  used  to  make  up  for 
the  Belleville  stock,  and  that  it  was  Thomas  the  next  morn- 
insr  who  first  said  that  one  hundred  shares  of  other  stock 
should  be  the  number  of  shares  to  be  substituted  for  the 
Belleville  stock.  In  still  another  connection  Farrelly  testi- 
fied that  he  was  ordered  to  make  this  transfer  by  Peter 
Coffey. 

While  this  suit  was  pending  Thomas  filed  another  writ- 
ten acceptance  of  the  trust,  covering  the  435  shares. 
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F08TBB  &  GABLocKy  attorneys  for  appellant. 

Over  a  certain  clasH  of  subjects,  including  the  one  in  con- 
troversy in  this  case,  the  Probate  Court  has  unlimited  juris- 
diction, and  within  that  sphere,  is  in  all  respects  equal  to 
the  Circuit  Court.  Martin  v.  Martin,  68  111.  App.  169; 
Winslow  V.  Leland  et  al.,  128  111.  340;  Howell  v.  Moores, 
127  III.  79;  Shepard  v.  Speer,  140  111.  245;  Moffltt  et  al.  v. 
Moffit,  69  111.  644;  Propst  v.  Meadows,  13  III.  168. 

The  Probate  Court  has  the  right  to  inquire  whether  or 
not  a  fraud  has  been  practiced.  Winslow  v.  Leland,  1 28  111. 
340; .  Marston  v.  Wilcox,  1  Scam.  60;  Willenborg  et  aL  v. 
Murphy,  Adm'r,  36  111.  344. 

Undoubtedly,  the  court  has  the  power  to  discover  assets  in 
the  hands  of  an  executor,  or  any  other  person,  to  determine 
what  are  assets  of  the  estate,  and  to  compel  the  executor 
to  inventory  and  account  for  the  same.  Steinman  v.  Stein- 
man,  Adm'x,  105  111.  348;  Martin  v.  Martin,  68  111.  App.  169; 
Williams  v.  Chamberlain,  165  111.  212;  Blair  v.  Sennott,  134 
111.  86;  Booth  v.  Tabbernor,  23  111.  App.  173;  Ralston  et  al. 
V.  Wood,  15  111.  169;  1  Woemer  Am.  Law  of  Adm.,  Sec. 
154,  p.  349,  and  cases  cited. 

And  hence  the  court  has  the  power  to  try  title,  or  pass 
upon  the  validity  of  an  alleged  gift.  1  Woerner  Am.  Law 
of  Adm.,  Sec.  154,  p.  349  and  cases  cited. 

The  court  ought  to  proceed  as  though  a  bill  in  chancery 
had  been  filed;  having  the  right  and  discretion  to  submit 
issues  of  fact  to  a  jury  as  in  other  chancery  cases.  Ileward 
V.  Slagle  et  al.,  52  111.  336;  In  re  William  Steele,  65  111.  322. 

Upon  the  question  of  Peter  Coflfey's  sanity,  the  motion 
to  submit  that  issue  of  fact  to  a  jury  was  addressed  to  the 
sound  discretion  of  the  court.  It  was  not  only  proper  to  be 
tried  by  a  jury,  under  the  statute,  but  such  is  much  the  better 
practice,  and  the  course  adopted  by  the  courts  of  this  State, 
whenever  requested  by  proper  motion.  K.  S.,  Chap.  22, 
Sec.  40;  Myatt  v.  Walker,  44  111.  485;  Guild  et  al.  v.  Hull 
et  al.,  127  111.  531;  Brown  et  al.  v.  Miner  et  al.,  128  111.  154; 
Coutant  V.  Schuyler  et  al.,  1  Paige,  316;  Ward  v.  Turner,  2 
Ves.  Sr.  437. 
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The  second  issue  of  fact  asked  to  be  submitted  to  a  jury 
involves  the  question  of.  conversion,  and  whether  Thomas 
CofiFey  is  guilty  of  such  conversion  is  a  question  of  fact  for 
the  jury.  Only  the  ultimate  fact  should  be  submitted  for 
trial.  Leman  v.  Best,  30  111.  App.  323;  Kime  v.  Dale,  14 
111.  App.  308;  2  Elliott's  Gen'l  Prac,  Sec.  931;  Wade  v. 
Pritchard,  69  111.  279. 

Trover  is  the  proper  remedy  to  recover  shares  of  stock 
wrongfully  converted.  Smith's  Leading  Cases,  642-645; 
Haves  et  al.  v.  Mass.  L.  Ins.  Co.,  125  111.  633. 

This  proceeding  is  summary  and  equitable,  but  the  fact 
to  be  found  is  conversion,  which  is  triable  by  jury  at  com- 
mon law.  And  in  such  cases,  the  right  of  trial  by  jury  is 
guaranteed  by  the  constitution.  Const.  1818,  Art.  8,  Sec. 
6;  Const.  1848,  Art.  13,  Sec.  6;  Const.  1870,  Art.  2,  Sees.  2 
and  5;  Bullock  v.  Geomble,45  111.  218;  Gage  v.  Ewing,  107 
111.  11. 

It  is  not  in  the  power  of  the  legislature  to  defeat  the 
right  of  trial  by  jury  where  a  remedy  existed  at  common 
law,  by  simply  declaring  that  cases  may  be  tried  in  courts  of 
chancery.  Ward  v.  Farwell  et  al.,  97  111.  613;  Cooley's 
Const.  Lim.  (6  Ed.),  505;  Norris's  Appeal,  64  Pa.  St.  275;  3d 
Am.  &  Eng.  Ency.  of  Law,  722;  Davis  v.  Settle,  26  S.  E.  Rep. 
(West  Va.)  557. 

But  the  constitutional  provisions  are  satisfied  if  the  con- 
troverted facts  are  submitted  to  a  jury.  Gage  v.  Ewing, 
107  111.  11;  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick. 
(Mass.)  366;  Smith's  Adm'r  v.  Smith,  2  Miss.  (1  Howard) 
102;  Hoitt  V.  Burleigh,  18  N.  H.  389. 

Where  the  terms  of  the  gift  are  expressed  in  a  written 
instrument  not  under  seal,  there  must  be  an  actual  delivery 
of  not  only  the  writing  itself,  but  also  the  personalty  named 
in  it;  otherwise  the  gift  fails.  Wadd  v,  Hazelton,  21  L.  R. 
A.  693  and  valuable  notes;  McGrath  v.  Reynolds,  116  Mass. 
568;  Smith  v.  Downey,  3  Ired.  Eq.  (N.  Car.)  276;  Taylor  v. 
Taylor,  2  Humph.  (Tenn.)  597;  Payne  v.  Powell,  5  Bush. 
(Ky.)  251;  Reid  v.  Butt,  Adm'r,  25  Ga.  33;  Re  Shield,  53  L. 
T.  (N.  S.)  5. 
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Generally,  possession  is  prima  faeie  evidence  of  title, 
but  sach  is  not  the  rale  in  a  case  like  this,  where  the  prop- 
erty is  shown  to  have  been  a  part  of  the  testator's  estate. 
Martin  v.  Martin,  68  111.  App.  169;  Resch  v.  Senn,  28  Wis. 
291. 

In  all  cases  the  presumption  of  law  is  against  the  gift. 
It  mast  be  established  beyond  suspicion.  2  Eice  on  Evi- 
dence, Sec.  383,  p.  990,  and  cases  cited;  Conklin  v.  Conk- 
lin,  20  Han,  278;  Antrobus  v.  Smith,  12  Ves.  44. 

The  law  requires  the  same  capacity  to  make  a  gift  of  the 
property  in  controversy,  as  it  would  to  dispose  of  it  by  will. 
The  rule  is,  that  one  must  have  sufficient  mind  and  memory 
to  understand  the  particular  business  in  which  he  is  pres- 
ently engaged,  to  recall  to  mind  the  natural  objects  of  his 
bounty,  the  property  to  be  disposed  of,  its  nature  and 
extent,  and  to  make  disposition  of  it  underatandingly, 
according  to  some  definite  purpose  or  plan  formed  in  his 
mind.  1  Woerner  Am.  Law.  Admr.,  Sec.  59,  p.  117;  Craig 
et  al.  V.  Southard  .etal.,  148  111.  45;  Sinnet  et  al.  v.  Bowman 
et  al.,  151  111.  155;  Perry  v.  Pearson  et  al.,  135  111.  224;  Guild 
et  al.  V.  Hull,  127  111.  534. 

Stevens,  Hoeton  &  Abbott,  attorneys  for  appellee. 

Mr.  Justtob  Dibkll  delivered  the  opinion  op  the  Court. 

We  are  of  opinion  appellant  was  not  entitled  to  a  jury 
trial.  We  regard  that  question  as  settled  for  proceedings 
of  this  character  by  Martin  v.  Martin,  170  111.  18.  In  that 
case,  as  in  this,  a  party  entitled  to  share  in  the  estate 
applied  to  the  Probate  Court  to  compel  the  executors  to 
inventory  personalty  which  one  of  them  claimed  to  own. 
That  case  holds  that  the  proceeding  is  an  equitable  one; 
that  the  practice  act  and  its  provisions  for  jury  trials  and 
for  propositions  of  law  where  juries  are  waived  does  not 
apply.  The  Probate  Court  tries  questions  relating  to  the 
inventories  and  accounts  of  executors,  administrators  and 
guardians,  in  a  summary  manner  and  without  a  jury. 
Maynard  v.  Eichards,    166  111.  466.     Appellant    herself 
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invoked  the  exercise  of  this  summary  jurisdiction.  There 
are  other  reasons  why  the  refusal  of  appellant's  motion  was 
not  error.  The  second  question  proposed  for  the  jury  was 
one  which  there  can  be  no  reasonable  claim  appellant  had  a 
right  to  have  so  submitted  in  a  proceeding  begun  by  her  in 
the  Probate  Court.  The  first  question  proposed,  that  is, 
whether  Peter  Coflfey  on  January  7  and  8,  1895,  was  of  a 
sound  and  disposing  mind  and  memory,  did  not  present  the 
question  which  was  in  fact  in  controversy.  Even  if  the 
executor  had  claimed  Peter  made  a  gift  of  these  shares 
to  him  on  January  7  and  8, 1895,  still  the  true  issue  could 
not  be  whether  Peter  was  generally  of  a  sound  and  dispos- 
ing mind  and  memory  at  that  date,  but  whether  he  had  suffi- 
cient mind  and  memor}'  to  understand  the  particular  busi- 
ness in  which  he  was  then  engaged  in  giving  said  shares  to 
Thomas.  But  the  claim  of  the  executor  was  that  on  June 
4,  1887,  two  days  after  he  made  the  will  which  was  pro- 
bated, Peter  executed  a  trust  instrument  making  Thomas 
a  trustee  of  certain  shares  of  stock  (being  substantially 
those  now  in  question),  for  certain  purposes  in  said  instru- 
ment set  forth,  and  that  Thomas  on  that  day  accepted 
said  trust  in  writing;  and  that  on  January  7  and  8, 1895, 
said  Peter  Coflfey  completed  the  erection  of  the  trust  by 
directing  and  causing  said  shares,  or  other  shares  in  their 
place,  to  be  transferred  to  Thomas  on  the  books  of  the  gas 
company.  Manifestly  the  completion  of  an  arrangement 
made  in  writing  seven  and  a  half  years  before  by  directing 
or  authorizing  a  transfer  on  the  company's  books  of  shares 
to  the  trustee  so  previously  appointed,  and  upon  trusts  so 
previously  fixed,  was  a  transaction  which  might  call  for  the 
exercise  of  much  less  memory  and  mental  exertion  than  the 
making  of  a  new  disposition  of  said  shares  at  the  later  date. 
If  Peter's  direction  to  transfer  the  shares  was  vital  to  the 
validity  of  the  title  by  which  Thomas  now  claims  to  hold 
them  in  trust,  then  the  true  question  was  whether  Peter 
Coflfey,  on  January  7  and  8,  1895,  had  sufficient  mind  and 
memory  to  complete  the  trust  arrangement  (which  had 
been  put  in  writing  b}'^  him  with  all  detail  in  1887),  by 
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authorizing  the  transfer  of  shares  on  the  books  of  the  com- 
pany. The  question  appellant  asked  the  Circuit  Court  to 
submit  to  a  jury  did  not  fairly  present  the  true  issue  to  be 
determined,  and  a  negative  answer  to  it  would  not  neces- 
sarily have  been  decisive  of  the  true  issue.  She  can  not 
assign  for  error  that  some  other  issue  than  that  she  requested 
should  have  been  submitted  to  a  jury. 

Thomas  Coffey  was  offered  as  a  witness  in  his  own  behalf 
in  the  Circuit  Court,  and  appellant  denied  his  competency. 
The  trial  judge  heard  his  evidence  subject  to  objection  and 
afterward  excluded  it.  In  chancery  cases  it  is  not  error  to 
permit  incompetent  evidence  to  be  heard  before  the  judge 
without  a  jury  subject  to  objection;  and  even  if  no  ruling 
against  it  is  made  the  court  will  be  presumed  to  have  acted 
upon  the  competent  testimony  in  the  record.  Gordon  v.  Rey- 
nolds, 114  111.  118;  Peabody  v.  Kendall,  145  111.  519.  This 
being  the  rule,  there  can  be  no  error  in  such  a  case  as  this 
in  letting  in  the  incompetent  evidence,  where  it  is  after- 
ward excluded.  We  proceed  to  consider  the  case  as  if  the 
evidence  of  Thomas  Coffey  was  not  in  the  record. 

It  is  claimed  by  appellant  that  Peter  Coffey  was  not  in  a 
mental  condition  to  transact  business  at  that  time.  His 
physician  testified  he  did  not  consider  him  competent  to 
transact  business  during  the  last  two  weeks  of  his  life.  Cer- 
tain sisters  from  the  hospitals  who  nursed  him,  and  a  couple 
of  other  witnesses  were  of  the  same  opinion,  and  two  of 
them  testified  he  sometimes  seemed  to  have  hallucinations, 
though  this  had  not  been  observed  by  other  nurses.  The 
physician  stated  however,  that  Peter  had  no  mental  disease, 
and  it  is  evident  from  the  testimony  of  the  nurses  that  the 
only  defects  they  noticed  (other  than  the  hallucinations  just 
referred  to)  were  extreme  weakness  and  the  results  of  the 
laudanum.  That  drug  produced  lethargy  and  drowsiness 
about  fifteen  minutes  after  it  was  administered,  and  the  effect 
lasted  one  and  a  half  or  two  hours.  The  doctor  gave 
the  nurses  a  written  schedule  by  which  to  administer  nour- 
ishment and  the  laudanum  and  other  remedies,  and  it  shows 
that  laudanum  was  to  be  given  at  10  a.  m.  and  10  p.  m., 
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"  seventeen  drops  when  no  pain;  thirty  to  thirty -five  drops 
if  pain."  The  proof  shows  laudanum  was  sometimes  given 
at  other  times  and  in  still  larger  doses  if  the  patient  was  in 
extreme  pain,  but  there  is  no  proof  that  the  patient  was 
under  the  influence  of  that  drug  anywhere  near  all  the 
time.  The  nurses  and  others  testifying  for  appellaiit  each 
related,  on  cross-examination,  things  Peter  Coflfey  said  dur- 
ing the  last  two  or  three  weeks  of  his  life,  which  showed 
him  in  possession  of  reason  and  intelligence.  The  sisters 
usually  went  out  of  the  room  when  any  one  was  there  to 
talk  with  him,  and  if  they  remained  in  the  room  did  not 
attend  to  the  conversation,  and  hence  could  not  state  the 
nature  and  extent  of  such  conversations  and  his  participa- 
tion in  them.  On  the  other  hand,  the  Bishop  and  the  busi- 
ness friends  and  acquaintances  of  the  deceased  called  upon 
him  at  different  times  during  that  period  and  conversed 
with  him  and  found  him  very  sick  and  very  weak  but  intel- 
ligent and  rational,  and  all  believed  him  competent  to 
understand  and  transact  business.  It  is  to  be  noted  that 
Farrelly,  the  most  important  witness  for  appellee,  testified 
against  his  own  interest,  as  the  will  of  the  deceased  not  only 
gave  him  $5,000  but  also  provided  that  the  excess  of  Peter's 
estate  which  might  be  left  after  satisfying  the  legacies 
therein  named,  amounting  to  about  $56,000,  should  be 
divided  pro  rata  among  the  legatees.  No  one  testified 
Peter  was  under  the  influence  of  opiates  at  the  time  when 
he  transacted  this  business  on  January  7th  and  8th.  We 
have  carefully  considered  the  evidence  bearing  upon  his 
mental  condition  at  that  time  and  think  it  justifies  the  con- 
clusion that  he  was  competent  to  transact  that  business. 
We  see  no  reason  to  doubt  that  ho  wished  this  last  step 
taken  so  that  his  trust  arrangement  might  be  carried  out 
and  perfected  during  his  lifetime,  and  that  he  intelligently 
comprehended  and  approved  of  what  was  done.  This  was 
not  a  new  scheme  then  devised  by  him  during  his  last  sick- 
ness, but  the  doing  of  a  merely  formal  and  perhaps  unnec- 
essary act  to  more  effectually  carry  out  that  which  he  had 
provided  in  minute  detail  when  he  was  in  health. 
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As  to  the  335  shares,  it  is  by  no  means  certain  the  deed 
of  trust  or  conveyance  would  fail  if  it  was  found  Peter  was 
mentally  unable  on  January  7th  and  8ih  to  direct  and 
approve  of  a  transfer  on  the  books  of  the  company.  Thomas 
presented  the  certificates  for  those  shares  at  the  gas  com- 
pany's office  January  8th  for  transfer,  and  they  had  at  some 
previous  time  been  indorsed  in  blank  by  Peter  Coffey  and 
come  into  the  manual  possession  of  Thomas.  If  Thomas  is 
not  a  competent  witness  to  show  when  and.  how  he  received 
these  certificates  so  indorsed  he  is  entitled  to  the  presump- 
tion that  they  were  properly  and  lawfully  in  his  hands  in  that 
condition  till  the  contrary  appears.  There  is  no  presump- 
tion that  he  came  by  them  improperly.  For  aught  we  can 
kno^,  outside  his  testimony,  Peter  may  have  personally 
placed  them  in  his  hands  or  given  him  the  key  to  the  box  where 
they  were  long  before,  and  expressly  for  the  purposes  of  the 
trust,  and  if  so  we  do  not  doubt  he  would  be  entitled  to  hold 
them  though  not  transferred  on  the  books.  Moreover,  on 
the  back  of  each  certificate  was  a  printed  assignment  and 
power  of  attorney  to  do  all  acts  necessary  to  transfer  said 
shares  required  by  the  by-laws  of  said  company.  The  places 
for  names  and  dates  were  blank.  £ach  was  signed  by 
Peter  Coffey.  Thomas  Coffey's  possession  of  these  certifi- 
cates so  indorsed  prima  facie  authorized  him  to  so  fill  the 
blanks  as  to  make  them  assignments  to  himself  and  to 
cause  them  to  be  transferred  to  himself  upon  the  books  of 
the  company,  and  this  without  any  oral  directions  from  or 
further  action  by  Peter  Coffey.  We  are  unable  to  see  that 
appellant  rebutted  the  prima  facie  case  made  by  the  fact 
that  Thomas  Coffey  produced  these  shares  at  the  gas  office 
so  indorsed  by  Peter  Coffey. 

The  conclusions  already  stated  make  it  unnecessary  for  us 
to  decide  whether  Thomas  was  a  competent  witness.  So 
far  as  the  charitable  beneficiaries  in  said  deed  of  trust  are 
concerned  he  would  be  a  competent  witness  for  them  if 
their  interest  could  be  separated  from  his.  If  his  testimony 
was  competent  it  removes  every  shadow  of  suspicion  cast 
upon  the  cuse  and  shows  clearly  the  purpose  and  previous 
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edorts  of  the  deceased  to  have  his  trust  arrangement  per- 
fected daring  his  life  beyond  all  possible  attack. 

We  do  not  regard  this  as  a  donatio  causa  mortis  but  as  a 
gift  inter  vivos  carried  into  complete  execution  during  the 
lifetime  of  Peter  Coffey  and  conveying  entirely  beyond  his 
reach  the  property  in  question,  so  that  if  he  had  recovered 
from  the  illness  from  which  he  was  suffering  when  he  took 
the  last  stops  to  perfect  the  arrangement  he  could  not  have 
recalled  the  property  so  given  away.  Therefore  the  ques- 
tion whether  the  rights  of  a  widow  can  be  defeated  by  a 
gift  caitsa  mortis^  though  argued,  we  consider  is  not  raised 
by  this  record. 

The  order  of  tiie  court  below  is  affirmed. 


Sasan  G«  Hallam  v.  Thomas  W.  Goo* 

1.  JunaMKNTS— Iac»  of  Sec  1,  CJiap,  77,  R  5.,  Construed.-^TJnder 
Sec.  1,  Chap.  77,  B.  8.,  providing  that "  there  shall  be  no  priority  of  the 
lien  of  one  judgment  over  that  of  another  rendered  at  the  same  term," 
judgments  by  confession  entered  before  the  clerk  as  in  vacation  during 
an  intermission  stand  on  the  same  footing  as  judgments  rendered  by  the 
court  during  the  term  either  before  or  after  the  intermission. 

Petition,  for  rale  on  sheriff  as  to  distribution  of  the  proceeds  of  a 
sale.  Error  to  the  Circuit  Court  of  Livingston  County;  the  Hon. 
Charles  R.  Starr,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term^  1807.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  February  28,  1808. 

Statement  op  the  Case. 

The  October  term,  1891,  of  the  Circuit  Court  of  Livings- 
ton County  was  adjourned  from  October  31st  till  Novem- 
ber 16th,  and  on  the  latter  day  the  business  of  the  term  was 
resumed.  On  November  9th,  during  said  intermission,  five 
judgments  by  confession  were  entered  in  said  court  against 
B.  A.  Harding  before  the  clerk,  as  in  vacation,  and  execu- 
tions thereon  were  that  day  issued  and  placed  in  the  hands 
of  the  defendant  in  error,  sheriff  of   said  county.    On 
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November  11th,  another  judgment  ao:ainst  Harding  was 
confessed  in  said  court  and  execution  issued  thereon.  On 
November  13th,  said  Harding  confessed  a  judgment  in  said 
court  in  favor  of  plaintiff  in  error,  and  execution  was 
issued  thereon  November  16th.  Under  said  executions  the 
sheriff  levied  upon  and  sold  personal  and  real  estate  of 
Harding.  The  amount  realized  was  insufficient  to  pay  the 
executions  placed  in  the  hands  of  the  sheriff  November  9th, 
and  he  refused  to  pay  any  part  thereof  to  plaintiff  in  error 
npon  her  execution.  She  then  filed  a  petition  in  S9.id  court 
for  a  rule  upon  the  sheriff  to  apply  said  moneys  upon  her 
execution.  The  sheriff  answered  and  there  was  a  hearing, 
and  the  court  denied  the  petition.  Plaintiff  in  error  pre- 
served the  evidence  in  the  record,  and  within  five  years 
after  the  order  denying  said  petition  sued  out  this  writ  of 
error  to  reverse  the  same. 

A.  0.  NoETON,  attorney  for  plaintiff  in  error. 

Reeves  &  Bots,  and  A.  P.  Wbight,  attorneys  for  defend- 
ant in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

Section  65  of  the  Practice  Act  authorizes  the  confession 
of  judgments  in  term  time  or  vacation,  and  provides  that 
judgments  entered  in  vacation  shall  have  like  force  and 
effect,  and  from  the  date  thereof  become  liens,  in  like 
manner  and  extent  as  judgments  entered  in  term.  In  Conk- 
ling  v.  Ridgely  &  Co.,  112  111.  36,  two  quite  different  mean- 
ings of  the  word  "  vacation  '*  were  recognized — the  strict  defi- 
nition being, "  All  the  time  between  the  end  of  one  term  a)id 
the  beginning  of  another; "  and  the  broader  and  more  liberal 
meaning  being,  "  Intermission  of  judicial  proceedings;  the 
recess  of  courts;  the  time  during  which  courts  are  not  held.'' 
The  court  there  held  said  section  of  the  practice  act  was  a 
remedial  statute  and  should  be  so  construed  as  to  advance 
the  remedy;  that  it  was  important  to  the  value  of  the  rem- 
edy that  judgments  might  at  all  times  be  confessed  either 
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before  the  clerk  or  the  coart:  and  that  interpreting  said 
section  in  this  spirit  the  broader  definition  of  '^  vacation  " 
shonld  be  adopted,  and  that  for  the  purpose  of  confessing 
judgments  a  protracted  recess  of  the  court  when  no  judge 
is  present  should  be  considered  as  vacation,  and  judgment 
could  then  be  confessed  before  the  clerk  as  in  vacation. 
This  conclusion  was  adhered  to  in  Field  v.  Kidgely,  116  111. 
424,  and  was  applied  in  First  Katl.  Bank  v.  Daly,  34  111. 
App.  173.  All  the  judgments  against  Harding  here  in  ques- 
tion were  therefore  confessed  in  vacation  within  the  mean- 
ing  of  Sec.  65  of  the  Practice  Act 

Section  one  of  our  statute  upon  judgments  provides  that 
a  judgment  in  a  court  of  record  shall  be  a  lien  upon  the  real 
estate  of  the  debtor  in  the  county  from  the  time  the  same  is 
rendered,  and  that  there  shall  be  no  priority  of  the  lien  of 
one  judgment  over  that  of  another  rendered  at  the  same  term 
of  court  or  on  the  same  day  in  vacation.  If  within  the 
meaning  of  that  statute  the  recess  of  the  Livingston  Circuit 
Court,  above  referred  to,  was  a  vacation,  then  plaintiff  in 
error  did  not  recover  her  judgment  on  the  same  day  in 
vacation  as  said  prior  judgment  creditors,  but  on  a  later 
day  in  vacation,  and  therefore  they  had  a  prior  lien  upon 
the  real  estate  of  Harding.  If  the  word  "term  "in  this 
statute  is  to  be  interpreted  as  including  all  the  time  between 
the  opening  of  the  term  and  the  final  adjournment  of  the 
court  for  that  term  (which  is  its  ordinary  meaning),  and  if 
the  word  "vacation"  be  given  the  more  restricted  meaning 
above  referred  to  (as  would  seem  necessary  to  make  it  har- 
monize with  the  ordinarv  meanino:  of  the  word  "  term  "  in 
the  same  sentence),  then  all  these  judgments  were  rendered 
at  the  October  term  of  said  court,  and  there  is  no  priority 
of  the  lien  of  one  over  the  other,  but  they  are  entitled 
to  share  ^ro  raita  in  the  proceeds  of  the  sale  of  real  estate. 
It  is  in  the  latter  sense  Bouvier  defines  the  word  "term  " 
when  he  says, "  In  the  computation  of  the  term,  all  adjourn- 
ments are  to  be  included."  Leib  v.  Commonwealth,  9  Watts, 
200;  Anderson's  Law  Dictionary,  title,  "  Term."  It  does 
not  necessarily  follow  because  the  word  "  vacation  "  was 
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entitled  to  a  liberal  interpretation  in  section  65  of  the 
Practice  Act  to  facilitate  the  remedy  of  obtaining  judgments 
by  confession  at  all  times,  that  it  must  also  receive  a  like 
interpretation  wherever  used  in  other  statutes.  The  reason 
which  led  to  the  conclusion  adopted  in  Conkling  v.  Kidgely, 
supra^  does  not  apply  to  the  lien  of  judgments.  The  reason 
of  the  law  being  changed,  the  law  is  also  changed.  2  Bou- 
vier's  Law  Dictionarv,  145,  title,  '*  Maxim;"  Broom's  Legal 
Maxims,  159.  In  determining  whether  a  judgment  recovered 
in  a  recess  of  court  between  the  first  and  last  days  of  the 
term  is  a  term  or  a  vacation  judgment,  within  the  meaning 
of  the  words  "  term  "  and  "  vacation"  as  used  in  the  stat- 
ute relative  to  the  lien  of  judgments,  we  must  not  only  have 
in  mind  the  contin  agencies  of  the  present  case,  but  must  adopt 
a  rule  which  will  carry  the  intent  of  the  statute  into  effect 
in  other  cases  which  might  arise.  A  case  might  easily  occur 
where  one  judgment  would  be  recovered  in  the  first  part  of 
the  term,  another  thereafter  during  the  recess,  and  still 
another  after  the  reconvening  of  court,  all  against  the  same 
defendant,  and  between  the  opening  of  the  term  and  its 
adjournment  Bine  die.  Under  the  statute  last  referred  to 
there  would  be  no  priority  of  lien  between  the  first  and  last 
of  these  judgments  entered  while  the  court  is  in  session,  but 
they  would  share  pro  rata  the  proceeds  of  real  estate  of  the 
defendant;  but  if  a  judgment  entered  in  the  recess  is  a  vaca- 
tion judgment,  within  the  meaning  of  said  statute,  it  would 
have  priority  over  the  last  judgment  of  the  term  because 
rendered  at  an  earlier  day,  and  the  provision  of  the  statu  te 
which  entitles  judgments  rendered  at  the  same  term  to  share 
pro  Toia  would  be  nullified.  Much  confusion  would  result 
from  such  a  construction,  and  we  think  it  would  defeat  the 
legislative  intention  embodied  in  said  section  one  of  the 
statute  relating  to  judgments. 

We  are  therefore  of  opinion  thfit  the  liberal  interpretation 
of  "vacation"  adopted  in  Conkling  v.  Eidgely,  9upra^ 
should  be  confined  to  the  contingency  which  called  for.it, 
namely,  the  commercial  necessity  of  allowing  judgments  to 
be  confessed  at  all  times,  either  before  a  court  in  session  or 
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a  clerk  as  in  vacation,  and  that  the  statute  hero  drawn  in 
qnestion  should  be  interpreted  in  the  usual  sense  of  the 
words  "  term  "  and  "  vacation,"  the  former  as  including  all 
the  time  between  the  opening  of  the  term  and  its  adjourn- 
ment without  day,  and  the  latter  as  meaning  only  the  time 
between  the  iinai  adjournment  of  one  term  and  the  opening 
of  the  next.  These  judgments  will  thus  be  given  the  same 
lien  they  would  have  had  if  the  accident  of  the  court  taking 
a  recess  bad  not  occurred,  and  they  will  share  pro  rata. 
Under  the  construction  we  adopt,  plaintiff  in  error  was 
entitled  to  share  with  the  other  execution  creditors  ji^r^  rata 
the  proceeds  of  real  estate  on  execution,  and  it  was  error  in 
the  court  below  not  to  grant  her  petition  to  that  extent. 
This  does  not  apply  to  the  proceeds  of  the  sale  of  person- 
alt}\  The  executions  became  liens  thereon  in  the  order  they 
reached  the  hands  of  the  sheriff.  The  order  of  the  court 
below  is  reversed  and  the  cause  remanded*,  with  directions  to 
enter  an  order  in  conformity  with  this  opinion. 
Eeversed  and  remanded  with  directions. 
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1.  JuBaMENTB— >0n  Mimen  i>efnaiid«.— If  a  judgment  purports  to  be     '^^    ^' 
final  and  is  given  upon  a  money  demand,  the  amount  of  the  recovery 
must  be  stated  in  it  with  certainty  and  precision. 

2.  Same.— rnsuj|^cfe?U  IZacordo/.— A  record  in  the  foUowing  language:  {  '^^  ^59 
"  It  is  therefore  ordered  by  the  court  that  judgment  enter  herein  on  ^^  .  *^^^ 
the  verdict  of  the  juiy  formerly  entered  in  this  cause,*'  is  not  a  judg- 

ment. 

Trespass  on  the  Case.— Appeal  from  the  Circuit  Court  of  McHenry 
Oounty;  the  Koa.  Chaslbs  E.  Fuixeb,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1897,  Appeal  dismissed.  Opinion  filed 
February  28, 1808. 

.  John  B.  Lyon  and  D.  T.  Smiley,  attorneys  for  appellants. 

O.  H.  OiLLMOBB  and  0.  P.  Babnes,  attorneys  for  appel- 
lee. 
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Mb.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

A  motion  by  appellee  to  affirm  the  judgment  has  caused 
us  to  inspect  the  record  of  the  court  below  filed  herein. 
We  find  therefrom  that  upon  the  trial  of  this  cause,  appellee 
recovered  a  verdict  against  appellants  for  $1 ,200  damages; 
that  a  motion  for  a  new  trial  was  interposed  by  appellants; 
that  at  a  later  date  it  was  heard  and  overruled.  The 
record  then  proceeds  as  follows :  "  It  is  therefore  ordered 
b}*-  the  court  that  judgment  enter  herein  on  the  verdict  of 
the  jury  formerly  entered  in  this  cause."  This  is  followed 
by  a  prayer  and  order  of  appeal  to  this  court.  The  forego- 
ing is  not  a  judgment.  It  is  not  for  a  specific  sum  of 
money;  it  does  not  show  for  or  against  whom  it  is  intended 
to  be  entered.  In  Faulk  v.  Kellums,  54  111.  188,  there  was 
a  verdict  for  plaintiff  assessing  his  damages  at  $4,493. 
After  motions  for  new  trial  and  in  arrest  had  been  over- 
ruled, the  record  recited,  "  Whereupon  the  court  enters 
judgment  upon  the  verdict."  This  was  followed  by  a 
prayer  and  order  of  appeal.  It  was  held  the  record  had  no 
element  of  a  judgment.  In  Alton  L.  &  C.  Co.  v.  Calvey, 
41  111.  App.  597,  after  the  entry  of  the  verdict,  and  of 
motions  for  new  trial  and  in  arrest,  and  denial  thereof,  the 
record  said,  "Judgment  on  verdict  for  plaintiff  for  $150 
damages  and  costs."  This  was  held  not  to  be  a  record  of  a 
judgment.  "  An  order  for  a  judgment  is  not  the  judgment, 
nor  does  the  entry  of  such  order  partake  of  the  nature  and 
qualities  of  a  judgment  record.  *  *  *  If  a  judgment 
purports  to  be  final,  and  is  given  upon  a  money  demand, 
the  amount  of  the  recovery  must  be  stated  in  it  with  cer- 
tainty and  precision."     1  Black  on  Judgments,  Sec.  3. 

The  prayer  and  order  of  appeal  in  this  case  and  the  sub 
sequent  action  thereunder  were  therefore  premature.  The 
appeal  will  be  dismissed,  with  leave  to  appellants  to  with- 
draw their  record,  and  with  leave  to  each  party  to  apply  to 
the  court  below  for  any  further  action  desired.  Appeal 
dismissed. 
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Home   Sayings  &  State  Bank  y.  Charles  B.  Wheeler,      ^   ^l 

Assignee,  etc. 

1.  AssiQVEX— Agent  of  the  Assignor.^An.  assignee  for  the  benefit  of 
creditors  is  not  the  representative  of  the  creditors,  but  is  the  agent  of 
the  assignor  for  the  distribution  of  the  property  assigned. 

2.  Sajcb —  What  the  Assigntnent  Passes — Previous  Fraudulent  Trans- 
fers.— ^The  assignment  does  noc  pass  to  the  assignee  any  interest  in  prop- 
erty previously  fraudulently  transferred  by  the  assignor,  nor  any  right 
to  impeach  or  set  aside  such  fraudulent  transfers. 

8.  VoLUMTASY  AssiQNMENTS— KTia^  Titie  the  Assignee  Takes.— Ajo. 
assignee  under  t|ie  insolvent  act  takes  no  greater  interest  or  better  title 
than  his  assignor  possessed.  His  title  is  affected  with  every  infirmity, 
and  subject  to  every  defense  and  to  every  equity  that  existed  in  respect 
thereto  in  the  hands  of  the  assignor.  He  takes  the  assignment  as  a  vol- 
unteer and  subject  to  every  burden  which  rested  upon  the  property 
assigned  in  the  hands  of  the  assignor,  and  can  do  only  that  which  the 
assignor  could  have  done. 

4.  Same— Pollers  of  the  Assignor  as  to  Contract  Rights—  Secret  Liens, 
— ^The  assignor  takes  the  property  assigned  subject  to  Uens  and  contract 
rights  which  are  not  of  record,  and  of  which  he  has  no  notice,  and  has 
no  greater  right  to  recover  property  by  litigation  than  the  assignor 
would  have  had  if  no  assignment  had  been  made,  and  there  are  no 
equities,  presumptions  or  rules  in  his  favor  except  such  as  would  have 
been  equally  available  to  the  assignor  in  the  absence  of  an  assignment. 

5.  Samb— A»  Assignee  has  no  Greater  Rights  than  the  Assignor^ 
EstoppeL — When  an  insolvent  debtor  would  be  prevented  by  the  rules  of 
law  from  recovering  property  disposed  of  previous  to  making  an  assign- 
ment, his  assignee  can  not  do  so.  What  creates  an  estoppel  against  the 
assignor,  creates  also  an  estoppel  against  the  assignee. 

6.  CorpobjlTIOHB— Assent,  When  to  be  Inferred.— The  acts  and  assent 
of  corporations  like  those  of  individuals  may  be  shown  and  inferred 
from  facts  and  circumstances. 

7.  QAME—Notiee  to  Officers  Binds. — Notice  to  a  director  or  managing 
officer  of  a  corporation  about  the  business  of  the  corporation  while  he  is 
engaged  in  its  business  in  the  line  of  his  authority,  binds  the  corpora- 
tion. 

8.  SAXt— Dealings  with  Third  Parties.— Third  parties  who  deal  in 
good  faith  with  a  corporation  must  be  protected  in  a  reliance  upon  what 
its  officers  do  or  omit  to  do;  their  conduct  must  bind  the  corporation 
where  an  individual  would  be  bound  by  his  own  conduct 

Replevin. — Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
Thomas  M.  Shaw,  Judge,  presiding;  finding  and  judgment  for  plaintiff 
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under  a  count  in  trover  for  f5»041.98.  Heard  in  this  court  at  the 
December  term,  1897.  Reversed  and  remanded.  Opinion  filed  February 
28,  1898. 

Statement  of  the  Case. 

Appellee,  as  the  assignee  of  Singer  &  Wheeler,  brought 
this  suit  in  replevin  against  the  Home  Savings  &  State  Bank 
to  recover  warehouse  certificates  for  220  barrels  of  whiskey, 
and  also  to  recover  said  barrels  of  whiskey.  The  property 
was  not  obtained  upon  the  writ,  and  plaintiff  filed  a  declara- 
tion in  replevin  with  a  count  in  trover.  There  were  pleas 
of  non  oepit  and  non  detinet  to  the  counts  in  replevin,  and 
not  guilty  to  the  count  in  trover,  and  a  trial  without  a  jury, 
resulting  in  a  finding  and  judgment  for  plaintiff  under  the 
count  in  trover  for  $5,041.98.  This  appeal  is  from  that 
judgment. 

Singer  &  Wheeler  was  a  corporation  organized  in  1883 
and  engaged  in  the  wholesale  drug  business,  having  a  cap- 
ital stock  of  $250,000,  and  doing  a  business  of  nearly  one 
million  dollars  a  v6ar.  It  had  a  board  of  three  directors. 
From  about  the  time  of  its  organization  Peter  J.  Singer 
was  director,  treasurer  and  general  manager,  and  in  1887 
was  also  made  president.  W.  A.  Singer  was  director  and 
secretary  from  1887  to  1896,  and  W.  A.  Barker  was  the 
other  director  from  1888  to  1896.  Until  September  24, 
1895,  long  after  the  transactions  here  litigated,  the  corpora- 
tion had  no  by-laws,  and  had  never  taken  any  recorded  action 
defining  the  duties  or  limiting  the  authority  of  its  officers. 
It  held  directors'  meetings  only  about  once  a  year,  and 
Barker  attended  no  oftener,  and  took  no  part  in  the  conduct 
of  its  business.  All  the  business  was  done  by  P.  J.  Singer 
and  W.  A.  Singer.  Motions  and  resolutions  at  formal  direc- 
tors' meetings  were  seldom  adopted,  and  a  record  of  such 
action  was  seldom  entered.  These  formalities  were  only 
observed  on  rare  occasions.  Usually  its  directors  and  offi- 
cers kept  no  record  of  their  official  action. 

On  April  18, 1893,  the  company  borrowed  $5,000  of  the 
bank  and  gave  its  note  for  that  sum,  and  pledged  ware- 
house certificates  for  275  barrels  of  whiskey  as  collateral 
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security  therefor.  On  September  14,  1893,  all  but  $1,000 
of  that  note  had  been  paid.  Before  that  time  P.  J.  Singer 
had  on  two  occasions  borrowed  from  said  bank  on  his  own 
note  $5,000,  and  had  pledged  shares  of  stock  in  Singer  & 
Wheeler  to  secure  said  loans.  Said  notes  of  P.  J.  Singer 
became  overdue  and  officers  of  the  bank  asked  payment, 
and  P.  J.  Singer  declared  himself  unable  to  pay,  and  anx- 
ious to  renew  them.  On  one  of  these  occasions  he  told  a 
clerk  of  the  bank  that  Singer  &  Wheeler  owed  him  more 
than  $10,000,  and  that  he  could  pay  his  notes  if  it  could 
pay  him,  but  that  it  was  in  such  a  financial  condition  that 
he  could  not  then  withdraw  that  amount  of  money  for  his 
own  use,  and  for  that  reason  he  could  not  pay  the  bank. 
The  clerk  repeated  this  to  the  vice-president  of  the  bank, 
and  the  latter  sought  out  P.  J.  Singer  at  the  office  of  Singer 
&  Wheeler,  repeated  to  him  what  the  clerk  had  told  him, 
and  asked,  if  that  was  true,  why  he  could  not  take  some 
whiskey  or  other  merchandise  from  the  company  for  his 
debt  and  put  it  up  with  the  bank  as  collateral  if  he  could 
not  pay  the  money.  P.  J.  Singer  said  he  could  not  do  it, 
and  the  vice-president  said  he  thought  he  could  if  he  wanted 
to,  and  after  some  discussion  P.  J.  Singer  said  he  would 
S3e  about  it.  On  September  14,  1893,  P.  J.  Singer  came  to 
the  bank  and  said  he  could  make  an  arrangement,  and  had 
made  an  arrangement,  and  would  put  up  the  whiskey  as 
collateral  for  his  indebtedness.  The  bank  then  prepared  a 
new  note  for  $10,000  on  ninety  days'  time,  with  a  collateral 
agreement  showing  the  maker  had  deposited  as  security  for 
said  note  said  shares  of  stock  and  said  warehouse  certifi- 
cates for  275  barrels  of  whiskey,  and  P.  J.  Singer  signed 
said  note  and  collateral  agreement. 

Six  days  later  Singer  &  Wheeler  paid  the  balance  of  its 
$5,000  note  and  took  up  the  note,  but  did  not  repossess  itself 
of  said  warehouse  certificates.  Shortly  thereafter  an  officer 
of  the  bank  was  changing  the  indorsement  upon  the 
envelope  containing  said  securities,  so  as  to  show  they  were 
held  as  collateral  to  P.  J.  Singer's  debt,  instead  of  Singer 
&  Wheeler's  debt,  when  he  noticed  the  certificates  (which 
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ran  to  Singer  &  Wheeler)  had  not  been  indorsed  by  Singer 
&  Wheeler.  An  officer  of  the  bank  then  took  them  to  the 
office  of  Singer  &  Wheeler  and  presented  them  to  W.  A. 
Singer,  its  secretary,  and  asked  him  to  indorse  them.  The 
secretary  said  the  bank  had  had  them  so  long,  why  ask  to 
have  them  indorsed  now.  The  bank  officer  replied  that  the 
bank  had  been  holding  them  as  security  for  the  note  of 
Singer  &  Wheeler,  but  now  held  them  as  collateral  security 
for  the  note  of  P.  J.  Singer,  and  they  ought  to  be  indorsed. 
The  secretary  then  indorsed  each  of  said  certificates  in  blank 
in  the  name  of  the  corporation,  by  himself,  as  its  secretary, 
and  at  the  trial  he  testified  that  he  indorsed  said  certificates 
so  that  the  bank  could  hold  them  as  collateral  for  P.  J. 
Singer's  note.  While  the  secretary  was  indorsing  said  cer- 
tificates something  was  said  about  the  bank  having  carried 
them  so  long,  and  the  secretary  said  they  would  have  paid 
them  sooner  had  Singer  &  Wheeler  been  able  to  spare  the 
money  out  of  its  business.  The  secretary  then  redelivered 
said  certificates  to  the  officer  of  the  bank  so  indorsed  by 
Singer  &  Wheeler. 

At  one  time  thereafter  the  secretary  went  to  the  bank 
and  took  up  one  certificate  for  five  barrels  of  whiskey  and 
left  in  its  place  another  certificate  for  five  barrels  of  rye 
whiskey,  also  indorsed  in  blank  by  Singer  &  Wheeler  by 
its  said  secretary.  Twice  afterward  the  government  tax 
came  due  on  portions  of  •  said  whiskey  and  it  became  neces- 
sary to  pay  the  tax  and  storage  charges  and  take  the  whiskey 
out  of  bond,  and  Singer  &  Wheeler  requefsted  the  bank  to 
advance  the  money  to  pay  this  tax,  and  it  did  so  advance 
$2,956.90  at  one  time,  and  $2,933.70  at  another  time,  to  pay 
said  taxes.  After  all  this  had  been  done  the  bank  renewed 
the  note  of  P.  J.  Singer,  taking  from  him  a  new  note  for 
$10,000,  due  one  day  after  date,  with  alike  collateral  agree- 
ment pledging  the  same  stock  and  warehouse  certificates 
for  its  payment.  On  the  day  of  such  renewal,  June  23, 
1894:,  Singer  &  Wheeler  gave  the  bank  its  note  for  $5,956.48, 
to  cover  the  amounts  the  bank  had  advanced  for  said  taxes 
and  interest  thereon.    This  note  also  had  a  collateral  agree- 
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ment  attached  thereto  pledging  as  security  for  its  payment 
warehouse  certificates  for  150  barrels  of  whiskey,  being  part 
of  the  same  certificates  already  referred  to.  Afterward 
(apparently  by,  or  by  the  direction  of  Singer  &  Wheeler  or 
P.  J.  Singer,  its  president  and  manager)  part  of  said  whiskey 
was  sold,  and  from  its  proceeds  Singer  &  Wheeler^s  note  for 
$5,1^56.48  was  paid,  and  the  balance  arising  from  said  sale, 
$3,080.84,  was  credited  on  the  $10,000  note  of  P.  J.  Singer. 
Singer  &  Wheeler  in  some  way  withdrew  five  barrels  of 
whiskey  from  the  warehouse  without  the  certificate.  The 
bank  sold  the  shares  of  stock  pledged  and  applied  them  on 
said  note,  and  holds  the  rest  of  the  certificates  as  security 
for  a  balance  still  due  it  from  P.  J.  Singer  on  his  said  note, 
which  balance  exceeds  in  amount  the  value  of  said  whiskey. 
All  the  foregoing  transactions  occurred  while  Singer  & 
Wheeler  was  a  going  concern,  and  they  were  never  ques- 
tioned by  Singer  &  Wheeler  or  any  of  its  officers.  After- 
ward, on  January  10, 1896,  Singer  &  Wheeler  made  an 
assignment  to  appellee  for  the  benefit  of  creditors.  In 
March,  1896,  the  assignee  made  demand  on  the  bank  for 
said  certificates,  and  on  refusal  brought  this  suit.  The 
judgment  below  is  for  the  value  of  all  the  whiskey  pledged 
with  the  bank,  less  the  amounts  it  paid  for  taxes  and  inter- 
est thereon. 

Dan  F.  Raum  and  Nicholas  Ulbich,  attorneys  for  appel- 
lant. 

All  business  of  a  corporation  is  done  through  its  agents, 
and  private  trading  corporations  have  the  right  to  employ 
or  appoint  agents  and  servants  for  the  transaction  of  their 
commercial  business  to  the  same  extent  as  natural  persons. 
4  Thomp.  on  Corp.,  Sec.  4874. 

In  the  appointment  of  agents  and  in  the  implications  of 
authority,  corporations  are  governed  by  the  same  rules  and 
the  same  inferences  as  exist  as  to  natural  persons.  St. 
Louis,  Alton  &  Chicago  Ry.  Co.  v.  Dal  by,  19  111.  375;  Ashley 
Wire  Co.  v.  Illinois  Steel  Co.,  60  111.  App.  179;  Union  Mut. 
Life  Ins.  Co.  v.  White,  106  III.  67;  McDonald  v.  Chisholm, 
131  111.  273;  Edwards  v.  Thomas,  66  Mo.  468. 
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A  private  trading  corporation  has  the  power  to  dispose 
of  its  commercial  assets  by  way  of  pledge  or  mortgage,  or 
other  security,  for  any  debt  it  may' lawfully  contract.  Leo 
V.  Union  P.  R.  R.  Co.,  17  Fed.  Rep.  273;  Piatt  v.  Union  P. 
R.  R.  Co.,  99  U.  S.  48. 

The  general  manager  of  the  business  and  affairs  of  a  trad- 
ing corporation,  in  whose  hands  the  entire  management  of 
the  affairs  of  the  corporation  is  permitted  to  be  placed,  may, 
without  other  authority  from  the  board  of  directors,  pledge 
its  commercial  assets  for  the  debt  of  the  corporation.  4 
Thomp.  on  Corp.,  Sec.  4849. 

The  president  of  a  solvent  going  corporation,  who  is  also 
its  general  manager,  acting  in  good  faith,  has  the  right  to 
loan  his  money  to  such  corporation,  and  take  in  like  manner 
as  a  stranger  its  property,  choses  in  actions,  etc.,  in  pledge, 
as  collateral  security  for  the  money  loaned  by  him  to  it,  and 
the  subsequent  insolvency  of  the  corporation  will  not  affect 
his  right  to  enforce  such  security.  MuUanphy  Savings  Bank 
V.  Schott,  135  111.  655;  Illinois  Steel  Co.  v.  O'Donnell,  156 
111.  633;  Beach  v.  Miller,  130  111.  162. 

Innocent  strangers  are  not  concerned  with  the  rightful 
exercise  by  corporate  agents  of  their  powers,  and  corpora- 
tions are  responsible  for  the  frauds  of  their  officers  and 
agents  within  the  scope  of  their  powers.  4  Thomp.  on 
Corp.,  Sees.  4931,  4932. 

Although  the  acts  of  an  agent  operate  as  a  fraud  upon  the 
principal,  yet  if  done  within  the  scope  of  the -agent's  appar- 
ent authority,  the  principal  will  be  bound  as  to  third  persons 
for  the  act.  Harvey,  Wolff  &  Co.  v.  Miles,  16  111.  App.  533; 
Doan  V.  Duncan,  17  III.  272;  Noble  v.  Nugent,  89  111.  522; 
Goeinff  v.  Outhouse,  95  111.  346;  St.  Louis,  etc.,  R.  R.  Co.  v. 
Dalby^l9lll.  353. 

The  declarations  and  representations  of  an  agent  made 
in  the  execution  and  within  the  scope  of  his  apparent  author- 
ity, and  in  reference  to  business  depending  at  the  very  time, 
will  be  binding  upon  the  principal.  1  A.  &  £.  £ncy.  Law, 
1143  (2d  Ed.) 

WiNSLow  Evans,  attorney  for  appellee. 
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A  contract  of  pledge  does  not  pass  the  property  in  the 
thing  pledged;  it  only  takes  effect  by  delivery  of  possession 
to  the  pledgee.  The  pledgee  only  takes  possession  with  right 
to  retain  and  sell  in  case  the  debt  secured  is  not  paid  when 
due.  Union  Trust  Co.  v.  Eigdon,  93  111.  458;  Jones  on 
Pledges,  Sections  1  to  8. 

In  a  lien  there  is  no  power  to  sell,  but  only  right  to  retain 
until  the  debt  is  paid.  Jones  on  Pledges,  Section  1  and 
note. 

The  delivery  of  a  document  title,  which  serves  to  put  the 
pledgee  in  possession  of  the  goods,  is  equivalent  to  the  actual 
delivery  of  the  goods,  as  a  bill  of  lading,  a  warehouse 
receipt,  etc.  Jones  on  Pledges,  sections  37  and  258;  Dows 
V.  National  Exchange  Bank,  91  U.  S.  618. 

In  case  of  bailment  where  the  bailee  did  not  know  that  the 
bailor  had  no  right  to  bail  the  goods,  and  where  on  demand 
he  refused  to  give  them  up  on  the  gronnd  he  had  a  lien  on 
them  for  money  and  charges  advanced,  it  was  held  a  conver- 
sion even  without  demand.  M'Combie  v.  Davies,  6  East, 
638. 

Directors  of  a  corporation  have  charge  of,  and  manage  the 
assets  of  such  corporation  as  trustees  for  the  stockholders, 
and  they  have  no  right  to  use  or  appropriate  the  funds  of 
their  cestui  que  trust  to  themselves.  They  have  no  power 
to  waste,  destroy,  give  away  or  misapply  them.  Holden  v. 
Lafayette,  B.  &  M.  Ky.  Co.,  71  111- 106;  Beach  et  al.  v.  Mil- 
ler, 130  111.  162. 

Mr.  Justiob  Dibell  dbliybred  the  opinion  of  the  Court. 

The  assignee  is  not  the  representative  of  the  creditors,  but 
the  agent  of  the  assignor  for  the  distribution  of  the  prop- 
erty. The  assignment  does  not  pass  to  the  assignee  any 
interest  in  property  previously  fraudulently  transferred  by 
the  assignor,  nor  any  right  to  impeach  or  set  aside  such 
fraudulent  transfer.  Bouton  v.  Dement,  123  111.  142;  Han- 
ford  Oil  Co.  V.  First  National  Bank,  126  111.  584.  The 
assignee  takes  no  greater  interest  or  better  title  than  his 
assignor  possessed.    His  title  to  the  assigned  property  is 
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affected  with  every  infirmity  and  subject  to  every  defense 
and  to  every  equity  that  existed  in  respect  thereto  in  the 
hands  of  the  assignor.  He  may  do  that  which  the  assignor 
might  have  done.  Davis  et  al.  v.  Chicago  Dock  Co.,  129 
111.  180;  Knights  et  al.  v.  Martin,  155  111.  486.  The  assignee 
takes  the  property  as  a  volunteer  and  subject  to  every  bur- 
den which  rested  upon  it  in  the  hands  of  the  assignor.  Union 
Trust  Co.  V.  Trumbull,  137  111.  146.  He  takes,  subject  to 
liens  and  contract  rights  which  are  not  of  record,  and  of 
which  he  has  no  notice.  Hooven  O.  &  R.  Co.  et  al.  v.  Bur- 
dette,  Assignee,  et  al.,  153  111.  672.  Under  these  principles 
this  assignee  has  no  greater  right  to  recover  in  this  case  than 
Singer  &  Wheeler  would  have  had  if  no  assignment  had 
been  made  and  it  had  brought  this  suit  on  March  26,  1896. 
There  are  no  equities  or  presumptions  or  rules  of  evidence 
in  his  favor  except  such  as  would  have  been  equally  avail- 
able to  Singer  &  Wheeler  if  no  assignment  had  been  made 
and  it  had  brought  this  suit.  The  question,  therefore,  is 
whether  Singer  &  Wheeler  would  have  had  a  right  of  action 
to  recover  the  value  6f  the  whiskey  under  the  facts  in 
evidence. 

We  think  the  evidence  does  not  tend  to  show  any  actual 
fraud  or  lack  of  good  faith  on  the  part  of  the  bank  in  taking 
these  certificates  as  security  for  P.  J.  Singer's  note.  There 
is  nothing  to  show  but  that  the  bank  officers  honestly 
believed  his  statement  when  he  told  them  Singer  &  Wheeler 
owed  him  more  than  $10,000,  and  that  he  could  pay  the 
bank  if  the  company  would  pay  him,  but  that  its  financial 
condition  did  not  permit  it  to  withdraw  that  amount  of 
money  from  its  business  at  that  time.  The  vice-president 
did  not  urge  him  to  do  a  dishonest  act,  nor  to  exceed  his 
powers  as  an  officer  of  Singer  &  Wheeler.  The  vice-presi- 
dent of  the  bank  knew  Singer  &  Wheeler  had  valuable 
whiskey  certificates  pledged  for  a  note,  four-fifths  of  which 
was  paid.  He  might  well  suppose  a  concern  doing  a  busi- 
ness of  nearly  a  million  dollars  a  year,  would  be  likely  to 
have  other  assets  available  as  collateral.  What  the  vice- 
president  did  urge  upon  P.  J.  Singer  was  that  he  get  his 
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company  to  turn  oat  to  him  on  his  debt  whiskey  or  other 
merchandise,  and  then  pledge  that  to  the  bank  on  the  exten- 
sion he  was  seeking.  P.  J.  Singer  after  discussion  said  he 
would  see  what  he  could  do,  and  on  a  later  day  returned 
and  said  he  could  make  an  arrangement  and  had  made  an 
arrangement,  and  would  pledge  the  whiskey,  and  thereupon 
signed  a  new  note  on  extended  time  and  a  collateral  agree- 
ment pledging  the  whiskey  as  security  therefor.  What  P. 
J.  Singer  said  would  be  understood  by  the  vice-president  to 
mean  that  he  had  made  an  arrangement  with  Singer  & 
Wheeler  by  which  it  had  authorized  him  to  take  whiskey 
certificates  either  as  payment  or  security  on  its  debt  of  over 
$10,000  to  him,  and  had  obtained  the  right  to  pledge  those 
certificates  to  the  bank  to  secure  his  own  debt.  We  see  no 
reason  to  doubt  that  the  officers  of  the  bank  believed  these 
statements  and  acted  in  entire  good  faith  in  giving  P.  J. 
Singer  an  extension  on  the  faith  of  said  certificates. 

But  P.  J.  Singer  was  then  transacting  his  own  business 
and  not  that  of  Singer  &  Wheeler,  and  undoubtedly  his 
declaration,  favorable  to  himself  and  against  Singer  & 
Wheeler  under  these  circumstances,  did  not  bind  Singer  & 
Wheeler.  But  other  events  followed  which  both  tend  to 
create  an  estoppel  against  Singer  &  Wheeler  (and  therefore 
against  its  assignee)  from  disputing  the  validity  of  this 
pledge,  and  also  tend  to  prove  it  is  true  Singer  &  Wheeler 
did  owe  such  a  debt  to  P.  J.  Singer,  and  did  turn  out  to  him 
or  give  him  authority  to  pledge  these  certificates  for  his 
debt.  Six  days  later  Singer  &  Wheeler  paid  the  last  one 
thousand  dollars  on  its  note  to  the  bank  and  took  it  up;  but 
did  not  take  up,  and,  so  far  as  appears,  did  not  claim  or  ask 
for  its  warehouse  certificates.  It  left  them  with  the  bank. 
Whoever  made  the  final  payment  and  took  up  the  note  and 
left  the  certificates,  was  then  engaged  in  the  business  of 
Singer  &  Wheeler  with  its  authority,  and  that  action  was  in 
harmony  with  P.  J.  Singer's  previous  statement  to  the 
bank.  The  bank  officers  would  naturally  understand  the 
failure  to  take  up  the  certificates  as  a  confirmation  of  the 
statements  of  P.  J.  Singer.    A  very  few  days  later  an  officer 
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of  the  bank  took  the  warehouse  certificates  to  the  office  of 
Sino^er&  Wheeler  and  asked  its  secretary  to  indorse  them  so 
as  to  put  the  title  in  the  bank,  and  told  him  the  bank  had 
held  them  as  collateral  to  the  Singer  &  Wheeler  note,  and 
now  held  them  as  collateral  to  the  note  of  P.  J.  Singer.  The 
secretary  was  an  officer  of  the  company  and  trusted  by  the^ 
company  to  transact  its  business,  and  was  at  the  company's 
office  where  its  books  and  accounts  were  kept,  and  was 
actively  engaged  in  the  company's  business  to  which  he 
gave  all  his  time,  and  might  justly  be  presumed  by  the 
bank  to  be  fully  conversant  with  Singer  &  Wheeler's  affairs. 
He  uttered  not  a  word  in  denial  or  question  of  the  right  of 
the  bank  to  hold  these  certificates  as  collateral  to  the  note 
of  P.  J.  Singer;  he  treated  it  as  a  matter  of  which  he  was 
fully  advised;  and  at  once,  in  the  name  of  Singer  &  Wheeler, 
made  the  indorsement  requested,  and  while  doing  so  made 
a  remark  to  the  bank  officer,  which,  though  not  very  clearly 
expressed,  would  certainly  be  understood  by  that  officer  to 
mean  that  P.  J.  Sins:er's  debt  to  the  bank  would  have  been 
paid  before  if  Singer  &  Wheeler  had  been  able  to  spare 
the  money  out  of  its  business — ^plainly  implying  Singer  & 
Wheeler  did  owe  P.  J,  Singer  enough  to  enable  him  to  pay 
the  bank  if  it  would  pay  him.  Still  later  the  secretary  pre- 
sented  at  the  bank  a  new  certificate  for  five  barrels  of  whis- 
key duly  indorsed  by  Singer  &  Wheeler,  and  deposited  it 
with  the  bank  in  the  place  of  a  certificate  for  five  barrels 
which  he  took  away.  He  was  acting  in  the  business  of 
Singer  &  Wheeler  and  as  its  officer  when  he  did  this.  He 
knew  the  bank  held  the  certificate  as  collateral  to  P.  J. 
Singer's  debt;  he  recognized  the  bank's  right  to  so  hold  it, 
and  deposited  another  certificate  to  take  the  place  as  such 
security  of  th^  one  he  wished  to  withdraw.  At  two  differ- 
ent times  thereafter  taxes  and  warehouse  charges  in  large 
sums  accrued.  The  first  time  the  Graft  therefor  was  drawn 
directly  upon  the  bank,  and  the  second  time  it  was  drawn 
on  Singer  &  Wheeler,  and  its  secretary  requested  the  bank 
to  pay  it.  The  bank  had  no  interest  in  advancing  this 
money  except  to  protect  said  certificates  as  its  own  security 
for  the  note  of  P.  J.  Singer.    The  secretary  of  Singer  & 
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Wheeler  knew  it  would  only  advance  the  money  to  protect 
the  certificates  as  its  ovvn  security,  and  yet  he  requested  the 
bank  to  so  advance  the  money  and  it  complied,  and  Singer 
&  Wheeler  afterward  gave  its  note  for  said  advance,  and 
still  later  by  its  president  sold  or  authorized  the  sale  of 
what  whiskey  was  sold,  not  only  enough  to  pay  said 
advance  but  over  $3,000  more.  Singer  &  Wheeler  never 
asked  that  this  surplus  be  paid  to  it,  but  the  bank,  without 
objection  from  Singer  &  Wheeler  so  far  as  appears,  applied 
said  surplus  on  the  note  of  P.  J.  Singer. 

Singer  &  Wheeler  was  agoing  concern  and  doing  a  very 
heavy  business  for  about  two  years  and  four  months  after 
P.  J.  Singer  pledged  these  warehouse  certificates  for  his 
own  debt.  During  all  that  time  every  act  of  Singer  & 
Wheeler  was  in  harmony  with  said  pledging,  and  in  appar- 
ent recognition  thereof  as  a  proper  and  authorized  dis- 
position of  said  certificates.  If  Singer  &  Wheeler  bad 
promptly  repudiated  the  transaction  the  bank  in  turn  could 
have  repudiated  the  extension  of  ninety  days  it  gave  P.  J. 
Singer  on  the  faith  of  his  right  to  make  such  pledge,  and 
could  have  8«ed  him  and  recovered  judgment  for  its  debt. 
It  was  lulled  into  security  by  the  acts  and  acquiescence  of 
the  corporation  above  set  forth.  The  necessities  of  business 
require  that  the  public  when  acting  in  good  faith  may  deal 
with  officers  of  corporations  in  reliance  upon  the  strength 
of  their  apparent  power.  Ashley  Wire  Company  et  al.  v. 
Illinois  Steel  Company,  164  111.  149.  The  acts  and  assent 
of  corporations,  like  those  of  individuals,  may  be  shown  and 
inferred  from  facts  and  circumstances.  Louisville,  N.  A.  & 
C.  Ry.  Co.  V.  Carson  et  al.,  151  111.  444.  Notice  to  a  director 
or  managing  officer  of  a  corporation  about  the  business  of 
the  corporation  while  he  is  engaged  in  its  business  in  the  line 
of  his  authority  binds  the  corporation.  American  Straw- 
board  Co.  V.  Peoria  Strawboard  Co.,  66  111.  App.  502;  Bart- 
lett  V.  Woodbine  Savings  Bank,  57  111.  App.  425.  It  will 
not  do  to  say  W.  A.  Singer  was  a  son  of  P.  J.  Singer  and 
liable  to  combine  with  his  father  in  illegal  acts,  and  there- 
fore notice  to  him  should  not  be  treated  as  notice  to  the 
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company.  The  corporation  put  them  both  in  their  offices 
and  kept  them  in  control  of  its  business  with  knowledge  of 
their  relationship,  and  it  must  be  bound  by  notice  to  them 
and  by  their  acts  and  omissions  in  and  about  the  corporate 
business  as  it  would  have  been  bound  by  any  other  officers. 
If  its  officers  did  not  act  honestly  toward  it,  it  was  the  busi- 
ness of  each  director  and  of  the  stockholders  to  find  it  out 
and  change  its  officers,  and  promptly  repudiate  their  unlaw- 
ful acts.  Third  parties  who  deal  in  good  faith  with  a  cor- 
poration must  be  protected  in  a  reliance  upon  what  its 
officers  do  and  omit  to  do.  The  conduct  of  its  officers  must 
bind  the  corporation  where  an  individual  would  be  bound 
by  his  own  conduct. 

Viewed  in  this  light,  it  is  a  serious  question  whether 
Singer  &  Wheeler  and  its  assignee  are  not  estopped  b}'^  the 
acts,  silence  and  delay  herein  recited,  to  now  question  the 
right  of  the  bank  to  hold  these  certificates  as  security  for  P. 
J.  Singer's  note.  As  there  may  be  other  evidence  which  will 
throw  light  on  this  subject,  we  leave  that  question  unde- 
cided, but  we  are  of  opinion  that  the  facts  and  circumstances 
herein  set  forth  are  evidence  tending  to  show  Singer  & 
Wheeler  did  owe  P.  J.  Singer  over  $10,000  and  did  place 
these  certificates  in  his  control,  either  as  payment  or  security 
to  him,  in  such  a  way  as  authorized  him  to  pledge  them  to 
the  bank  for  his  own  debt.  There  is  no  presumption  the 
officers  of  Singer  &  Wheeler  violated  their  duty  and  defrauded 
the  corporation  by  their  conduct.  The  presumption  must 
be  that  their  acts  were  legal  and  that  the  facts  were  as  they 
admitted  and  recognized  by  their  conduct  that  they  were, 
till  the  contrary  appears.  Singer  &  Wheeler  and  its  assignee 
were  presumably  possessed  of  all  the  books  and  data  to  show 
its  dealings  with  P.  J.  Singer  and  the  state  of  his  accounts 
with  it.  This  evidence  was  not  equally  accessible  to  the 
bank.  The  fact  that  no  record  could  be  found  of  a  directors' 
meeting  at  which  he  was  authorized  to  pledge  this  stock  for 
his  own  debt  is  deprived  of  all  force  when  it  is  found  they 
kept  practically  no  such  records.  As  plaintiff  did  not  other- 
wise attempt  to  rebut  the  case  made  by  the  facts  and  cir- 
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cumstances  stated  we  think  the  trial  court  should  have 
found  for  defendant.  The  judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trial.  Reversed  and 
remanded. 


Isaac  J.  Levinson  v.  John  J.  Sands. 

1.  INTKRBST— TV7i«n  JZccowradte.— Under  our  statute  interest  is  not 
recoverable  unless  there  is  money  due  and  unless  also  it  has  been  with- 
held by  an  unreasonable  and  vexatious  delay  oC  payment. 

2.  Cross-examination— id*  to  Inexperience  in  a  Suit  for  the  Value  of 
Professional  Services^ — On  the  trial  of  an  action  to  recover  for  legal  serv- 
ices brought  by  an  attorney  having  but  two  years  experience,  where 
witnesses  for  plaintiff  testify  to  the  usual,  ordinary  and  customary  com* 
pensation  for  such  services,  it  is  proper  on  cross-examination  to  ask 
whether  they  regard  the  sum  they  name,  the  usual,  ordinary  and  custom- 
ary compensation  for  the  services  of  au  attornay  having  that  limited 
experience. 

3.  SAXK—Of  A  ttomeya  Testifying  us  to  Value  ofProfe88ional8en> 
ic38, — In  an  action  brought  by  an  attorney  for  legal  services  in  the  trial 
of  an  action  at  law,  where  a  witness  testified  that  he  was  an  attorney  on 
the  opposite  side  of  the  question,  stating  the  work  done  by  him  and  the 
amount  charged  by  him  for  such  services,  on  cross-examination  it  is 
proper  to  show  by  him,  whether  he  considers  the  sum  charged  by  him  a 
usual  and  ordinary  fee  for  the  services  rendered. 

4.  Instructions— -An  Imtruction  Given  for  a  Plaintiff  Held  to  Mia* 
state  the  Defense, — Where,  in  a  suit  to  recover  the  value  of  services,  the 
defense  is  they  were  performed  under  an  agreement  that  they  should  be 
rendered  to  show  defendant  plaintiff's  ability,  with  a  view  to  his  perma- 
nent employment  by  defendant,  it  is  error  to  instruct  the  jury  at  the 
request  of  plaintiff  that  the  defense  is,  plaintiff  was  to  perform  the  Serv- 
ices for  nothing. 

Assumpsit,  for  professional  services.  Appeal  from  the  County  Court 
of  Peoria  County;  the  Hon.  R.  H.  Lovett,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1897.  Reversed  and  remanded.  Opin* 
ion  filed  February  38,  1808. 

Statsmbnt  of  the  Cass, 

Levinson  and  Sands  are  attorneys  at  law.  Sands  brought 
this  suit  against  Levinson  to  recover  for  services  rendered 
by  Sands  in  assisting  Levinson  and  four  other  lawyers  in 
the  trial  of  the  case  of  Levy  v.  Noel  in  the  Circuit  Court 

V«fc.  LXXIY  w 
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of  Peoria  County  in  October,  1891.  At  the  trial  Sands 
had  a  verdict  for  $75  damages  and  interest,  making  the 
total  verdict  $95.30.  Levinson  moved  for  a  new  trial,  and 
this  being  denied  and  judgment  rendered  on  the  verdict,  he 
appeals  therefrom. 

Sands  testified  ho  was  regularly  employed  by  Levinson 
to  assist  him  in  trying  said  case  and  that  Levinson  has  often 
promised  to  pay  him  therefor.  At  the  time  in  question 
Sands  lived  at  Lacon,  in  Marshall  county.  Levinson  testi- 
fied that  Sands  was  desirous  of  locating  in  Peoria;  that  a 
mutual  friend  tried  to  get  him  to  take  Sands  into  bis  office; 
that  he  needed  some  one  in  his  office  to  assist  him  in  the 
trial  of  jury  cases  in  courts  of  record,  and  had  an  interview 
\\ith  Sands  on  the  subject  of  Sands  going  into  his  office 
and  employment,  and  that  Sands  offered  to  take  the  posi- 
tion for  $40  per  month.  Levinson  further  testified  that  he 
proposed  to  Sands  to  take  part  in  said  suit  of  Levy  v.  Nov  l^ 
then  pending,  so  that  Levinson  might  see  what  abilities  as  a 
jury  lawyer  Sands  possessed,  and  that  they  came  to  an 
understanding  that  Sands  should  take  part  in  the  trial  of 
that  case  for  the  purpose  of  demonstrating  bis  ability  as  a 
jury  trial  lawyer,  and  that  if  his  services  were  satisfactory 
to  Levinson  then  the  latter  would  give  Sands  employment 
in  his  office;  and  that  it  was  arranged  that  Levinson  should 
send  Sands  word  when  the  case  was  set  for  trial.  Levinson 
further  testified  that  he  did  so  notify  Sands,  and*  Sands 
came,  and  at  the  request  of  Levinson  to  the  other  lawyers 
on  that  side  of  the  case  Sands  was  allowed  to  make  the 
opening  address  to  the  jury  and  to  examine  three  or  four 
witnesses,  and  to  cross-examine  as  many  more;  that  Sands 
took  no  part  in  the  preparation  of  the  case  or  drawing  of 
instructions.  levinson  testified  that  he  was  not  satisfied 
with  Sands'  efforts  in  the  case  and  did  not  employ  bim;> 
that  there  was  never  anything  said  at  that  tiihe  about  com- 
pensation to  Sands,  and  that  he  had  no  intention  of  paying 
any,  and  did  not  know  he  was  to  be  charged  any;  and  that 
Sands  never  intimated  to  him  he  had  any  claim  or  charge 
for  said  service  until  about  a  month  before  the  expiration 
of  five  years  from  the  date  of  said  trial,  and  shortly  before 
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this  suit  was  begun.  Levinson  denied  having  ever  promised 
to  pay  Sands.  There  were  two  witnesses  whose  evidence 
tended  to  corroborate  Levinson,  and  several  circumstances 
tending  the  same  way. 

Walker  &  Landaueb,  attorneys  for  appellant. 

Under  our  statute,  to  entitle  a  party  to  recover  interest 
upon  an  open  account,  there  must  be  something  more  than 
mere  delay  in  making  payment  after  demand.  The  delay  of 
payment  must  be  both  unreasonable  and  vexatious.  Marsh 
V.  Fraser,  37  Wis.  149;  Farmers'  Loan  &  T.  Co.  v.  Mann, 
4  Eobt.  (N".  Y.)  356;  Williams  v.  Hersey,  17  Kans.  18; 
Wood  V.  Robbins,  11  Mass.  503;  Tatum  v.  Mohr,  21  Ark, 
355;  Kennedy  V.  Gibbs,  15  III.  406;  Newlan  v.  Shafer,38  111. 
379;  McCormick  v.  Elston,  16  111.  204;  Aldrich  et  al.  v.  Dun- 
ham et  al.,  16  111.  403;  Chapman  v.  Burt,  77  111.  887. 

Whether  there  has  been  an  unreasonable  and  vexatious 
delay  of  payment  is  a  question  of  fact  for  the  jury.  Davis 
et  aJ.  V.  Kenaga,  51  111.  170;  Kennedy  v.  Gibbs,  15  111.  406, 
West  Chicago  Alcohol  Works  v.  Sheer,  104  111.  586. 

The  recovery  of  interest  depends  entirely  upon  the  statute 
and  unless  authorized  by  the  statute  it  can  not  be  recovered. 
Illinois  Cent.  K.  R.  Co.  v.  Cobb,  Blaisdell  &  Co.,  72  111.  148; 
City  of  Chicago  v.  Allcock,  86  111.  884. 

Abthub  Keithlet,  attorney  for  appellee. 

Mb.  Justice  Dibell  delivebed  the  opinion  or  the  Coubt. 

The  third  instruction  given  at  the  instance  of  the  plaintiif 
told  the  jury  defendant  defended  on  the  ground  plaintiff 
was  to  perform  the  services  for  nothing,  and  unless  defend- 
ant had  established  that  defense  by  the  greater  weight  of 
the  evidence,  they  should  find  for  plaintiff.  The  defense  in 
fact  was  that  Sands  rendered  these  services  in  order  to  show 
Levinson  his  ability  as  a  trial  lawyer,  and  under  an  arrange- 
ment between  them  that  if  Levinson  should  be  satisfied  with 
the  ability  Sands  displayed  upon  said  trial,  he  would  give 
Sands  employment  in  his  office;  that  Sands  was  not  hired, 
and  did  not  render  the  services  as  an  employe  or  hired 
attorney,  but  that  he  was  permitted  to  make  the  opening 
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speech  and  examine  several  witnesses  as  a  favor  to  him  and 
as  a  step  tendinor  to  the  permanent  employment  with  Levin- 
son  which  Sands  was  then  actively  seeking.  This  is  very 
far  from  an  agreement  to  render  the  services  for  nothing. 
In  Gorrell  v.  Pay  son,  170  111.  213,  a  suit  to  recover  fees  for 
legal  services,  a  similar  instruction  was  condemned  because 
it  ignored  evidence  for  the  defense  tending  to  show  plaintiflF 
agreed  to  render  the  services  for  no  other  fee  or  reward  than 
a  contingent  fee  in  another  suit  not  then  tried;  and  also 
because  it  ignored  evidence  that  the  services  were  rendered 
for  his  expenses  and  the  opportunity  to  make  a  reputation 
in  Chicago,  to  which  place  he  wished  to  remove;  and  it  was 
held  error  to  characterize  such  services  as  "  a  gift  or  gratu- 
ity "  in  an  instruction.  As  the  apparent  preponderance  of 
the  evidence  was  with  the  defendant  on  this  subject,  we 
think  said  third  instruction  misled  the  jury. 

Instruction  number  five,  given  at  the  request  of  plaintiff, 
told  the  jury  if  they  found  for  plaintiff,  they  should  allow 
him  what  they  found  from  the  evidence  his  services  were 
reasonably  worth  "  with  five  per  cent  interest  thereon  from 
the  time  of  the  performance  of  such  services."  Under  our 
statute  plaintiff  was  not  entitled  to  interest  unless  there  was 
not  only  money  due  plaintiff,  but  it  had  been  withheld  by 
defendant  "  by  an  unreasonable  and  vexatious  delay  of  pay- 
ment.!' This  was  a  question  for  the  jury.  Even  if  they 
found  for  plaintiff,  yet  if  they  also  found  there  had  been  a 
real  misunderstanding  of  the  arrangement  between  plaintiff 
and  defendant,  and  that  defendant  honestly  believed  he  did 
not  owe  plaintiff  for  such  services,  and  that  plaintiff  never 
asked  or  claimed  any  pay  till  a  few  days  before  the  suit  was 
brought,  as  they  might  have  found  from  this  evidence,  then 
they  would  not  have  been  justified  in  awarding  interest. 
The  court  erred  in  withdrawing  this  question  from  the  jury. 
The  verdict  included  $20.30  expressly  allowed  by  the  jury 
as  interest  under  this  direction. 

Sands  called  several  attorneys  who  testified  the  usual, 
ordinary  and  customary  compensation  for  such  services  as 
he  rendered  in  said  case  would  be  $25  per  day.  When  said 
services  were  rendered  Sands  had  been  a  member  of  the  bar 
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a  little  over  two  years,  and  had  tried  about  ten  cases  in 
courts  of  record.  On  cross-examination  Levinson  sought  to 
ascertain  from  said  witnesses  whether  they  regarded  the 
sum  they  had  named  as  the  usual  and  customary  compensa- 
tion of  an  attorney  having  the  limited  experience  just  stated. 
The  court  sustained  objections  to  all  such  inquiries.  We 
think  this  was  a  legitimate  cross-examination  of  said  wit- 
nesses. Foster,  an  attorney,  so  testifying  for  Sands,  also 
testified  on  direct  examination  that  he  was  one  of  the 
attorneys  on  the  opposite  side  of  the  said  case  of  Levy  v. 
Xoel  at  said  trial,  and  that  he  prepared  the  case  for  trial; 
took  an  active  part  in  its  trial,  and  participated  in  the  argu- 
ment for  a  new  trial;  and  that  he  charged  $50  for  his  serv- 
ices in  that  case.  On  cross-examination  LevinsDn  asked  him 
if  he  considered  $50  a  usual,  customary  and  ordinary  fee 
for  the  services  rendered  in  that  case,  but  the  court  sustained 
an  objection  thereto.  We  think  that  after  Foster  had  given 
the  testimony  above  stated  on  direct  examination,  Levinson 
should  have  been  permitted  to  make  this  inquiry  upon  cross- 
examination. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  award  a  new  trial.  Reversed 
and  remanded. 
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1.  Damages— JS'V/feen  Hundred  Dollars  Excessive, — Appellee,  while  i  89  5g3 
traveling  on  a  sidewalk,  tripped  on  a  loose  board  and  fell,  striking  on  the 

left  side  of  her  face;  her  face  was  badly  bruised,  her  left  eye  became 
discolored  and  swoUen,  nearly  shut,  and  remained  in  that  condition  for 
four  or  five  weeks;  the  scar  resulting  from  the  abrasion  disappeared  in 
two  months,  in  which  time  she  fully  recovered  without  medical  aid. 
Heldy  a  verdict  for  $1«500  was  excessive. 

2.  Ordinary  Cake— Exercise  of,  a  Question  of  Foci.— Whether  or 
not  a  person  walking  upon  a  sidewalk  can  find  themselves  in  such  a 
position  that  ordinary  care  and  caution  requires  them  to  step  off  the 
walk,  or  whether  the  exercise  of  ordinary  care  will  excuse  them  from 
doing  so  on  meeting  others  on  such  walk  in  the  night  time,  when  it  is 
impossible  to  see  the  condition  of  the  street  outside  of  the  walk,  are 
purely  questions  of  fact  for  the  determination  of  the  jury,  and  not  ques- 
tions of  law  for  Uie  court. 
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Trespass  on  the  Case,  for  personal  injuries.  Tried  in  the  Circuit 
Court  of  Lee  County;  the  Hon.  Jaules  Shaw,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff  for  |1,500;  appeal  by  defendant.  Heard 
in  this  court  at  the  December  term,  1897.  Reversed  and  remanded. 
Opinion  filed  February  28,  1898. 

A.  0.  Bardwell,  attorney  for  appellant. 
Morrison  &  Bethea,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

Appellee  sued  appellant  for  injuries  caused  by  a  fall  on  a 
defective  sidewalk,  and  recovered  a  verdict  for  $1,500.  The 
city  moved  for  a  new  trial,  which  was  denied,  and  this  appeal 
is  from  a  judgment  on  the  verdict. 

It  is  assigned  for  error  that  the  damages  are  excessive. 
As  appellee  was  traveling  on  said  walk  on  her  way  to  church 
in  the  evening  of  November  18,  1896,  a  neighbor  coming  in 
the  opposite  direction  stepped  upon  one  end  of  a  loose 
board,  and  the  end  in  front  of  appellee  was  thereby  raised 
up,  and  caught  or  struck  her  foot,  and  she  fell,  striking  the 
walk  upon  the  left  side  of  her  face.  She  was  dazed  and 
did  not  immediately  move  to  get  up,  and  was  assisted  to 
her  feet  by  others.  She  went  home  and  had  her  face  ban- 
daged. The  side  of  her  face  was  skinned  and  badly  bruised; 
her  eye  became  black  and  blue  and  was  swollen  nearly 
shut.  Her  face  remained  swollen  and  discolored  four  or 
five  weeks.  The  scar  caused  by  the  abrasion  of  the  skin 
disappeared  in  two  months.  The  proofs  as  abstracted  do 
not  show  that  any  physician  was  called  or  consulted,  or  any 
remedies  applied  except  the  bandage.  We  may  safely 
assume  either  that  no  physician  was  called,  because  none 
was  needed,  or  that  if  a  physician  was  called,  his  evidence 
would  not  avail  plaintiff.  It  is  evident  the  injury  was  a 
serious  flesh  bruise,  discoloration,  and  the  jar  of  the  fall. 
We  have  stated  all  the  direct  physical  results  of  the  injury 
shown  by^  the  evidence  as  abstracted,  and  plaintiff  wholly 
recovered  from  them  in  a  couple  of  months  without  medical 
aid.  It  is  clear  to  us  $1,500  is  an  excessive  award  for  said 
injuries. 
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Bat  appellee  farther  proved  that  when  in  crowded  rooms 
and  in  church  she  has  a  sense  of  suffocation,  and  is  obligeil 
to  go  into  the  open  air  for  relief;  that  she  becomes  out  of 
breath  and  faint  from  going  up  and  down  stairs;  that  she 
requires  the  window  of  her  sleeping  room  raised  at  night, 
and  opens  the  doors  every  morning  and  airs  her  house  more 
than  before  she  was  hurt;  that  if  anything  happens  to  her 
suddenly  that  startles  her,  a  flash  like  a  flash  of  light  starts 
from  the  back  of  her  head  and  keeps  on  going  until  she  gets 
to  the  fresh  air;  that  in  church  nervous  flashes  go  over  her 
head,  and  she  gets  faint  and  weak,  and  has  the  feeling  she 
will  have  to  leave  the  church  or  faint  away,  which  feeling 
is  relieved  by  going  into  the  open  air.  These  spells  leave 
her  weak  and  prostrated  for  an  hour  or  two.  She  has  no 
such  trouble  on  the  street  or  at  home  unless  something 
frightens  her.  She  had  a  fainting  spell  on  the  street  two 
or  three  months  after  she  was  hurt,  and  fainted  away  in  her 
kitchen  the  winter  after  she  was  hurt.  She  is  nervous  and 
easily  startled  by  the  ringing  of  a  door  bell  and  the  like. 
She  can  not  sleep,  especially  if  anything  is  troubling  her, 
like  the  trial  of  this  lawsuit,  and  she  gets  up  in  the  night 
and  walks  around  and  gets  something  to  eat  and  stays  at 
an  open  window  a  while,  and  then  can  go  to  sleep  again. 
Her  memory  is  affected,  so  that  she  does  not  promptly 
recall  what  she  has  done.  She  has  had  headaches  since  the 
injury  more  frequently  than  before,  and  the  trouble  seems 
to  be  in  the  top  of  her  head  and  putting  her  hand  there 
appears  to  relieve  the  pain.  She  was  a  healthy,  active,  hard- 
working woman  before  this  fall,  and  has  not  been  able  to  do 
much  continuous  hard  work  since  for  the  lack  of  physical 
strength  and  endurance. 

If  the  conditions  just  stated  were  caused  by  the  fall,  and 
if  they  are  permanent,  and  if  appellee  has  used  reasonable 
care  in  endeavoring  to  be  heal^  and  cured  of  her  injuries 
it  may  be  they  would  justify  the  verdict  rendered.  As  to 
most  of  these  conditions,  it  is  proved  either  that  they  did 
not  exist  before  her  fall  or  that  they  previously  existed  to  a 
much  slighter  extent.    This  is  all  the  proof  we  find  that 
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they  were  caused  by  the  fall.  No  physician  gives  it  as  his 
opinion  that  they  were  or  could  have  been  so  produced. 
They  do  not  seem  to  us  the  natural  or  probable  results  of 
the  accident.  She  was  nearly  fifty-nine  years  old  when  she 
met  this  injury,  and  so  had  reached  that  age  when  people 
begin  to  fail  in  health  and  strength  and  become  less  active 
and  more  subject  to  debility  from  natural  causes.  Without 
some  professional  opinion  to  advise  us,  we  can  not  bring 
our  minds  to  the  conclusion  that  appellee's  fall  is  responsi- 
ble for  her  present  condition.  There  is  no  satisfactory 
proof  that  her  injuries  are  permanent.  No  effort  seems  to 
have  been  made  to  apply  medical  skill  for  their  relief  and 
cure.  Under  the  present  proof,  we  think  we  ought  not  to 
permit  so  large  a  verdict  to  stand. 

Appellant  requested  the  court  to  give  instruction  num- 
ber 13  as  follows :  ^^  You  are  instructed  that  a  person  pass- 
ing along  an  unsafe  w^alk,  meeting  or  in  company  with 
others,  may  find  themselves  in  such  position  that  ordinary 
care  and  caution  would  require  that  they  step  off  the  walk 
onto  the  ground,  if  the  lay  of  the  ground  be  such  as  to  rea- 
sonably permit  it."  The  court  modified  said  instruction  by 
adding  these  words :  "  but  this  would  not  be  true  if  such 
meeting  was  in  the  night  time  and  plaintiff  in  the  exercise 
of  ordinary  care  could  not  see  the  condition  of  the  steeet 
outside  of  the  sidewalk."  It  is  urged  that  the  court  erred 
in  refusing  to  give  said  instruction  as  asked,  and  in  modi- 
fying the  same  and  giving  it  as  modified.  We  are  of 
opinion  that  the  instruction  was  erroneous  as  asked,  and 
erroneous  as  modified.  Whether  or  not  persons  under  the 
circumstances  stated  could  find  themselves  in  such  a  position 
that  ordinary  care  and  caution  would  require  them  to  step 
off  the  walk,  and  whether  or  not  the  exercise  of  ordinary 
care  would  excuse  them  from  doing  so  if  the  meeting  was 
in  the  night  time  and  they  could  not  see  the  condition  of 
the  street  outside  of  the  walk,  are  purely  questions  of  fact 
for  determination  by  the  jury  and  are  not  questions  of  law 
to  be  decided  by  the  court.  What  ordinary  care  requires 
of  a  party  under  any  given  state  of  circumstances  is  aiwaj's 
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a  question  of  fact  for  the  jury.  City  of  Peoria  v.  Gerber, 
168  111.  318. 

An  instruction  given  for  appellee  told  the  jury  that  if 
they  found  for  the  plaintiff  they  could  assess  her  damages 
at  such  sum  as  they  believed  from  the  evidence  she  was 
entitled  to.  Though  language  of  this  import  received  a 
partial  sanction  in  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Odum, 
156  111.  78,  yet  we  regard  it  as  a  dangerous  instruction  to 
be  given  where  the  measure  of  damages  is  compensation 
and  not  punishment,  unless  the  extent  to  which  plaintiff  can 
recover  has  been  very  distinctly  announced  in  other  instruc- 
tions. To  tell  a  jury  that  they  may  give  the  plaintiff  what 
they  think,  from  the  evidence,  she  is  entitled  to,  without 
restricting  the  recovery  to  compensation  for  injuries  set 
forth  in  the  declaration  and  proved,  opens  the  door  to  unjust 
and  excessive  verdicts. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded  with  directions  to  award  a  new  trial. 
Reversed  and  remanded. 


Bicliard  Swanton  v.  Henry  Ost  et  alj 

I 

1.  Kewards — For  tfie  Arrest  of  Crimimth, — A  person  who  procures 
the  arrest  of  a  party  for  whom  a  reward  is  offered  is  entitled  to  the 
reward,  notwithstanding  the  formal  arrest  is  made  by  an  otficer  upon 
his  information. 

2.  Claimants— ^j(^ec^  of  a  Recovery  by  One  upon  the  Other. — Where 
a  sum  of  money  is  claimed  by  different  pers^ms.  the  fact  that  one  of  them 
sa  «  for  and  recovers  the  amount  does  not  affect  the  right  of  the  others 
to  sue  for  the  same. 
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Assarapsit,  for  a  reward.  Tried  in  the  Circuit  Court  of  Lake  County; 
the  Hon.  C.  H.  Donnelly,  Judge,  presiding.  Finding  and  judgment 
for  plaintiff  for  |300.  Appeal  by  defendant.  Heard  in  this  couit  at  tlie 
December  term,  1897.    Affirmed.    Opinion  filed  February  28,  1898. 


Whitney  &  Upton,  attorneys  for  appellant. 
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The  arrest  of  a  person  is  to  restrain  him  of  his  liberty  by 
some  legal  authority.    Eapalje's  Law  Dictionary,  78. 

The  one  who  offers  a  reward  has  the  right  to  prescribe 
whatever  terms  he  may  see  fit,  and  these  terms  must  be  com- 
plied with  before  any  contract  arises  between  him  and  the 
claimant.    21  Am.  &  Eng.  Enc.  of  Law,  395. 

Giving  information  that  leads  to  the  arrest  of  a  criminal 
does  not  entitle  one  to  the  reward  offered  for  his  apprehen- 
sion, for  they  are  quite  distinct  things,  though  one  may 
have  been  the  consequence  of  the  other.  Shuey,  Ex'r,  v. 
United  States,  92  U.  S.  73. 

A  reward  offered  for  the  capture  of  a  thief  is  not  earned 
by  merely  giving  information  to  the  sheriff  which  enables 
him  to  find  and  arrest  him.  Everman  v.  Ilyman,  3  Ind. 
App.  459;  County  of  Juniata  v.  McDonald,  122  Pa.  St.  115; 
Adair  v.  Cooper,  25  Tex.  548. 

Even  if  it  were  conceded  that  furnishing  information 
which  led  to  the  arrest,  earned  the  reward,  then  if  there 
were  several  claimants  the  one  first  complying  with  the 
terms  of  the  offer  would  be  the  one  entitled  to  recover  the 
reward.    21  Am.  &  Eng.  Enc.  of  Law,  399. 

Even  if  appellees  could  recover  the  reward  by  giving  the 
information  they  must  show  by  a  preponderance  of  evi- 
dence that  they  were  the  first  ones  to  give  the  information. 
Higgins  V.  Lessig,  49  111.  App.  459. 

Cutting,  Castle  &  Williams,  attorneys  for  appellees. 

Where  a  reward  was  offered  for  the  apprehension  and 
conviction  of  a  person,  and  plaintiff  pointed  out  the  pris- 
oner to  the  police,  requested  his  arrest  and  communicated 
certain  facts  tending  to  prove  his  guilt,  although  plaintiff 
was  not  used  as  a  witness  at  the  trial  and  did  nothing 
further,  he  was  held  , entitled  to  the  reward,  the  court 
instructing  the  jury  that  "  the  offer  of  a  reward  could  not 
be  taken  literally  "  and  that  "  he  (plaintiff)  might  be  enti- 
tled to  it  by  giving  information  which  should  lead  to  and 
produce  the  arrest  and  conviction  of  the  offender;  that  is, 
by  giving  such  information  to  the  city  government  or  to 
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some  officer  authorized  to  act  for  them  in  making  the  anest 
and  prosecuting  the  offender  to  conviction  upon  the  infor- 
mation so  given."  Crawshaw  v.  City  of  Eoxburj,  7  Gray, 
374. 

A  reward  was  offered  for  the  "recovery"  of  stolen 
money.  The  person  who  pointed  out  to  the  police  the 
trunk  in  which  the  money  was  concealed,  although  he  never 
touched  it,  was  held  tobe  entitled  to  the  reward.  Presi- 
dent, etc.,  of  City  Bank  v.  Bangs,  2  Edw.  Chy.  95. 

Defendants  offered  a  reward  for  "  the  detection  of  the 
thieves  and  the  recovery  of  the  property."  Plaintiff  gave 
information  as  to  where  the  property  was  and  defendants 
obtained  it.  The  defendants,  by  keeping  watch  till  it  was 
inquired  for,  detected  and  convicted  the  thief.  It  was  held 
to  be  a  substantial  compliance  with  the  conditions  and 
plaintiff  recovered  the  reward.  Besse  v.  Dyer  et  al.,  9 
Allen,  152,  86  Am.  Dec.  747- 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

Appellant  offered  a  reward  by  causing  to  be  printed  and 
circulated  throughout  Lake  county,  postal  cards,  which, 
under  the  heading  "$200  Reward,"  said,  "The  above 
reward  will  be  paid  for  the  arrest  of  Charles  Johnson,  who 
is  wanted  for  an  assault  with  intent  to  commit  murder." 
Then  followed  a  minute  description  of  the  man  and  of  some 
distinguishing  marks  he  bore,  and  the  postal  ended  thus : 
"  Information  may  be  sent  to  Chief  of  Police,  Lake  Forest, 
111."  Appellees  claimed  the  reward  and  sued  appellant 
therefor  before  a  justice  of  the  peace,  who  rendered  judgment 
in  their  favor  for  $200.  Appellant  appealed  to  the  Circuit 
Court,  where  the  cause  was  tried  without  a  jury,  and 
appellees  again  recovered  judgment  for  $200,  and  a  reversal 
of  the  latter  judgment  is  now  sought. 

It  is  urged  appellees  did  not  arrest  Johnson  and  therefore 
did  not  bring  themselves  within  the  terms  of  the  offer. 
Appellees  live  at  Diamond  Lake  in  said  county.  One  of 
them  having  learned  of  the  offer  saw  a  man  working  for  a 
neighbor   whose  description    tallied  with  the  description 
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given  of  the  man  wanted.  He  watched  the  man  for  a  couple 
of  days,  and  then  wrote  a  telegram  addressed  to  said  chief 
of  police,  reading  as  follows :  "  We  have  Charles  Johnson, 
who  tallies  with  your  description."  Fearing  the  man 
might  escape  while  he  was  gone  to  send  the  telegram  he 
called  to  his  assistance  the  other  appellees,  and  from  that 
time  on,  till  Johnson  was  taken  away,  at  least  one  of  appel- 
lees was  constantly  where  he  could  keep  watch  of  the  man 
and  know  if  he  made  any  attempt  to  go  away.  They  did 
not  put  handcuffs  upon  him  nor  tell  him  he  was  arrested,  but 
without  his  knowledge  they  kept  guard  over  the  two  high- 
ways leading  from  the  place  where  he  was  at  work  so  as  to 
be  able  to  know  of  any  attempt  to  escape.  One  of  the 
appellees  went  to  a  telegraph  office  and  sent  the  telegram. 
After  waiting  some  time  for  the  chief  to  come  to  Lake  For^ 
est  they  began  to  fear  the  man  might  attempt  to  leave 
before  that  officer  came.  Two  of  them  then  started  to  get 
another  officer.  They  went  to  three  places  without  success, 
but  at  the  fourth  got  a  constable  and  started  with  him 
toward  where  the  man  was.  The  chief  of  police  of  Lake 
Forest  overtook  them,  and  the  two  officers  had  a  race  for 
the  place,  and  the  chief  first  reached  the  barn  where  the 
man  was  at  work.  One  of  the  appellees  pointed  out  John- 
son to  the  chief,  who  had  put  his  revolver  in  the  face  of 
another  man  whom  he  had  selected  as  the  party  to  be 
arrested.  The  chief  of  police  put  handcuffs  on  the  man  and 
took  him  away.  He  proved  to  be  the  man  wanted.  About 
two  hours  before  the  chief  received  the  telegram  he  heard 
a  report  that  the  man  was  at  Diamond  Lake,  but  did  not 
act  upon  that  information.  He  acted  as  soon  as  he  received 
the  telegram.  The  chief  sued  Swanton  for  the  reward 
before  a  justice  of  the  peace  and  got  judgment,  and  Swan* 
ton  did  not  appeal. 

The  postal  card  called  for  information  and  the  appellees 
furnished  the  information  which  led  to  the  arrest  of  the 
required  party.  If  that  were  all  they  did,  we  are  of  opinion 
they  would  be  entitled  to  the  reward.  Crawshaw  v.  Eox- 
bury,  7  Gray,  374;  President,  etc.,  of  City  Bank  v.  Bangs,  2 
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Edw.  Ch.  95;  FirstNatl.  Bank  v.  Hart,  55  111.  62.  But  their 
guarding  the  man  to  prevent  his  escape  was  practically  an 
arrest  within  the  meaning  and  purpose  of  the  offer,  and  the 
parties  keeping  surveillance  over  the  person  wanted  are  not 
prevented  from  claiming  the  reward  because  afterward  an 
officer  made  a  formal  arrest.  Wittv  v.  Southern  Pacific  Co., 
76  Fed.  Rep.  217.  But  again,  appellees  sent  for  the  officer 
who  made  the  arrest;  he  came  by  their  procurement,  and 
the  arrest  he  made  was  therefore  their  act.  They  procured 
the  arrest  of  the  party  and  are  in  the  same  position  as  if 
they  had  made  the  arrest  with  their  osvn  hands. 

Complaint  is  made  of  the  admission  in  evidence  of  con- 
versations of  appellees  with  each  other,  wherein  they  gave 
each  other  directions  and  divided  the  work  to  be  done. 
This  was  competent.  The  court  allowed  witnesses  to  state 
what  the  chief  said  as  to  the  reward  there  would  be  for 
appellees.  It  is  clear  the  chief  was  acting  for  Swanton  in 
issuing  and  circulating  the  postal  cards,  and  we  are  not  pre- 
pared to  say  the  statement  of  the  officer  to  appellees  was 
incompetent.  But  if  it  was,  the  fact  of  the  offer  of  the 
reward  was  otherwise  proved  and  no  harm  was  done  appel- 
lant, especially  as  there  was  no  jury.  Appellees  did  not  see 
the  postal  card  till  after  the  arrest,  but  they  had  heard  of 
the  offer  and  acted  under  it,  and  were  therefore  entitled  to 
its  benefits. 

That  appellant  did  not  appeal  from  a  judgment  rendered 
against  him  by  another  justice  of  the  peace  in  behalf  of  the 
chief  for  the  same  reward  is  his  own  matter,  and  does  not 
concern  nor  affect  appellees,  who  were  not  responsible  either 
for  that  judgment  against  him,  or  for  his  failure  to  appeal 
therefrom.    The  judgment  is  affirmed. 


Allen  Weigle  v.  Elizabeth  Rrantfgam. 

1.  Books  of  Account— i4c?wit««&i/i7y  a»  Evidence— Mutilationa.— 
Tho  fact  that  books  of  account  have  become  shop-worn  from  use,  and 
the  covers  and  some  outside  leaves  lost,  there  being  nothint?  to  indicate 
any  fraud  or  purpose  to  destroy  entries,  is  not  a  justification  for  the 
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exclusion  of  the  entries  proved;  the  condition  of  the  books  is  a  matter 
going  to  their  weight  and  credibility  with  the  jury. 

2.  Same — Qommon  Law  EtiiU  Not  Repealed, — Evidence  as  to  the  cor- 
rectness of  items  in  books  of  account  given  by  clerks,  who  made  them, 
make  such  items  admissible  at  common  law,  and  our  statute  (R.  8.,  Chap. 
51,  bee.  8)  only  adds  to,  and  does  not  repeal  the  common  law  on  the 
subject. 

3.  Acxx)UNT  'Bxsnm'BXiy— Retention^  Without  Ot^fections,— Where  a 
statement  of  an  account  is  rendered  and  is  retained  without  objection, 
after  the  expiration  of  a  reasonable  time  within  which  to  object  to  the 
correctness  of  the  charges,  such  retention,  without  objection,  tends  to 
establish  an  admission  of  its  correctness. 

Assumpsit,  for  goods  sold.  Appeal  from  the  Circuit  Court  of  Lee 
County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heai'd  in  this  court 
at  the  December  term,  1897.  Reversed  and  remanded.  Opinion  filed 
February  28,  1898. 

W.  W.  Kent  and  Clyde  Smith,  attorneys  for  appellant. 

The  American  rule  regarding  the  admissibility  of  the 
entries  made  by  a  clerk,  is  that  where  original  entries  have 
been  made  in  the  usual  course  of  business,  and  are  authenti- 
cated  as  such  by  the  oath  of  the  person  who  made  them, 
though  he  remembers  and  can  testify  nothing  about  the  facts 
recorded  in  the  entries,  such  entries  thus  verified  by  the  oath 
of  the  person  who  made  them,  are  admissible,  primary  evi- 
dence  of  those  facts  during  his  life.  Price  v.  Earl  of  Tor- 
rington.  Smith's  Leading  Cases,  Vol.  1,  Part  1,  844. 

When  a  party  testifies  that  an  entry  in  his  account  book 
is  in  his  handwriting,  an  original  entry  and  just  and  true, 
that  entry  "  shall "  be  admitted  in  evidence.  Starr  &  Cur- 
tis' Annotated  Illinois  Statutes  (2d  Ed.),  Vol.  2,  Ch.  51, 
par.  3,  p.  1834. 

Original  entries  made  by  a  clerk  in  the  usual  course  of 
business  and  verified  b}'^  him  as  just  and  true,  are  competent 
evidence  of  those  facts.  Price  v.  Earl  of  Torrington, 
Smith's  Leading  Cases,  Vol.  1,  344. 

The  evidence  of  persons  who  have  settled  by  them  and 
found  them  fair,  and  evidence  that  some  of  the  ffoods  charsreil 
were  delivered,  was  not  required  in  England.  Price  v.  Earl 
of  Torrington,  Smith's  Leading  Cases,  Vol.  1,  344. 
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la  England  a  party's  own  books  were  not  admissible. 
Price  V.  Earl  of  Torrington,  Smith's  Leading  Cases,  VoL  1, 
844. 

Before  the  statute  which  prescribes  what  preliminary 
proof  is  required  for  the  admission  of  a  party's  own  entries 
was  enacted,  this  supplemental  and  corroborating  proof  was 
required  in  Illinois,  preliminary  to  the  introduction  of  a 
party's  books,  but  was  not  required  preliminary  to  the  intro- 
duction of  a  clerk's  entries.  House,  etc.,  v.  Beak  et  al.,  141 
111.  290;  Kline  v.  Gundrum,  11  Pa.  St.  242. 

Only  such  and  so  much  evidence  is  required  from  persons 
who  delivered  the  goods  charged,  as  the  transactions  are 
reasonably  susceptible  of.  House,  etc.,  v.  Beak  et  al.,  141 
111.  290. 

The  fact  that  a  book  is  of  a  suspicious  cast,  and  that  some 
leaves  had  been  cut  out,  and  that  the  account  had  been  kept 
ledgerwise,  does  not  render  it  inadmissible,  but  goes  to  its 
credibility.    Jones  v.  DeKay,  Pen.  (N.  J.)  955. 

One  entry  of  a  charge  for  an  article  that  had  been  paid 
for,  will  not  aifect  the  admissibility  of  the  books  nor  impeach 
them.    Rodenbough  v.  Kosebury,  24  N.  J.  L.  401. 

Books  are  not  incompetent  because  they  contain  an 
erroneous  charge.  Chisholm  v.  Beaman  Machine  Co.,  160 
111.  101. 

The  burden  of  proving  payment  is  on  the  defendant  alleg- 
ing it.  Atkinson  v.  Linden  Steel  Co.  et  al.,  138  111.  187; 
Johnson  v.  Breaton,  1  111.  App.  293;  Witner  v.  Zeman  et  al., 
30  111.  App.  195. 

Where  the  books  of  original  entry  have  been  lost  or  de- 
stroyed, a  copy  is  a  Imissible  as  secondary  evidence.  Holmes 
V.  Harden,  12  Pick.  169. 

Pass  books  kept  by  one  party  and  written  up  by  the  other, 
are  competent,  irrespective  of  whether  the  entries  were  orig- 
inal memoranda  or  copies.  Abbott's  Trial  Evidence,  326  (N. 
Y.  msi);  Succession  of  McLaughlin,  14  La.  Ann.  398. 

A  pass  book  is  competent  to  show  the  amount  purchased. 
Hovey  v.  Thompson  &  Co.,  37  111.  538. 

A  pass  book  is  evidence  against  the  person  that  makes 
the  entries.    Coolidge  v.  Brigham,  5  Metcalf,  68. 
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It  is  not  necessary  that  the  account  stated,  include  or  pur- 
port to  include,  all  indebtedness  between  the  parties.  If  it 
fix  the  sum  for  a  certain  period  it  is  competent,  leaving 
defendant  to  establish  a  set-off.  It  is  not  necessary  to  show 
a  mutual  account  between  the  parties,  nor  even  any  account 
in  the  commercial  sense,  nor  more  than  one  item.  Abbott's 
Trial  Evidence,  459. 

Morrison  &  Bethea,  attorneys  for  appellee. 

Were  the  books  of  account  of  Allen  Weigle,  plaintiff 
below  and  appellant  here,  competent  testimony  to  be  sub- 
mitted to  the  jury  ? 

They  were  not  competent  because  they  were  incomplete, 
mutilated  and  not  on  their  face  regular.  1st  Wharton's 
Evidence,  Section  684;  2d  Jones'  Evidence,  Sec.  591;  Gale 
V.  Norris,  2  McLean,  469;  Eichardson  v.  Emery,  23  X.  H. 
220;  Mathes  v.  Robinson,  8  Metcalf,  269;  Hart  v.  Livingston, 
29  Iowa,  217;  Thayer  v.  Deen,  2  Hill  (S.  0.)  677;  McKewn  v. 
Barksdale,  2  Nott.  &  M.  (S.  C.)  17;  Cheever  v.  Brown,  30 
Ga.  904;  Hand  v.  Grant,  5  Sm.  &  M.  (Miss.)  508;  Neville  v. 
Northcutt,  7  Coldw.  294. 

Section  8  of  Chapter  51,  R.  S.,  on  evidence  and  deposi- 
tions, provides :  *'  Where,  i/i  any  civil  action,  suit  or  pro- 
ceeding, the  claim  or  defense  is  founded  on  a  book  account, 
any  party  or  interested  person  may  testify  to  his  account 
book  and  the  items  therein  contained;  that  the  same  is  a 
book  of  original  entries,  and  that  the  entries  therein  were 
made  by  himself,  and  are  just  and  true;  ♦  *  «  and 
thereupon  the  said  account  book  and  entries  shall  be  ad- 
mitted as  evidence  in  the  cause." 

This  statute  does  not  change  the  rule  as  to  the  admissi- 
bility of  book  accounts.  It  simply  makes  the  interested 
party  a  competent  witness.  The  rule  is  the  same  as  at 
common  law.  Taliaferro  v.  Ives,  Admr.,  51  111.  247;  House 
V.  Beak  et  al.,  141  111.  290. 

"  When  the  party  offering  his  books  in  evidence  is  sup- 
porting it  by  his  own  oath,  he  may  be  cross-examined  like 
any  other  witness,  and  if,  on  his  examination,  he  shows  that 
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the  entries  were  made  by  himself  from  the  statement  of  his 
clerk  in  regard  to  the  sale,  the  evidence  is  insufficient."  1 
Phillips  Ev.,  314, 

^^  The  book  offered  must  be  on  its  face  regular.  Mutilated 
memoranda  can  not  constitute  a  book  of  original  entries. 
The  entry  must  be  complete  in  itself.  Sheets  of  paper,  how- 
ever, on  which  separate  entries  have  been  made,  have  been 
received.  The  entries  must  be  fair  and  free  from  suspicious 
alteration."     1  Wharton  on  Evidence,  Sec.  684. 

Mb.  Justiob  Dibbll  delivered  the  opinion  of  theCouet. 

Weigle  kept  a  meat  shop  in  Dixon  and  Mrs.  Brautigam 
kept  a  hotel  there.  She  purchased  meat  at  his  shop  for  a 
series  of  years.  Afterward  he  sued  her  in  the  Circuit  Court 
for  a  balance  claimed  to  be  due  upon  her  account.  At  the  trial 
before  a  jury  upon  issues  formed,  the  court  refused  to  admit 
in  evidence  his  books  of  account  or  any  of  the  entries  against 
defendant  therein,  and  &t  the  close  of  plaintifiTs  evidence, 
directed  the  jury  to  find  for  the  defendant.  Such  a  verdict 
was  rendered.  A  motion  for  a  new  trial  was  interposed  by 
plaintifF  and  denied,  and  there  was  judgment  against  plaints 
iff  for  costs.    This  appeal  is  from  that  judgment. 

Plaintiff  testified  in  his  own  behalf,  produced  certain 
account  books,  testified  that  they  were  kept  in  the  conduct  of 
his  business,  pointed  out  in  said  books  many  items  of  meat 
charged  to  defendant,  which  were  in  his  handwriting,  testi- 
fied  that  those  entries  were  made  by  him  at  the  time  the 
goods  were  sold  and  delivered  to  defendant,  and  were  true, 
jast  and  correct,  and  were  original  entries,  and  were  made 
in  the  books  which  contained  every  transaction  through  his 
meat  market  It  was  proved  defendant  usually  got .  the 
meat  in  person;  that  when  she  did  not,  plaintiff  made  most 
of  the  deliveries  himself;  that  there  was  another  man  who 
delivered  for  him  during  a  certain  period  of  time;  and  said 
man  was  produced  as  a  witness,  and  testified  that  he  deliv- 
ered to  defendant  all  meat  put  up  for  her  and  given  him  to 
deliver  while  he  worked  for  plaintiff.  It  was  stated  in  evi- 
dence that  it  was  possible  a  boy  bad  made  deliveries  a  few 
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times,  but  he  could  not  be  produced.  This  testimony 
brought  all  said  entries  made  by  plaintiff  and  so  testified  to 
within  the  provision  of  section  3  of  our  statute  upon  evi- 
dence,  and  said  section  enacts  that  entries  so  proved  ^^  shall 
be  admitted  as  evidence  in  the  cause.''  The  objection  to 
their  admission  in  this  case  was  based  upon  the  fact  that  said 
books  were  in  a  dilapidated  condition.  They  had  originally 
only  paper  covers,  and  the  entries  were  mostly  made  in  pen- 
cil. They  had  become  shop-worn,  had  been  used  and  handled 
in  several  law  suits,  and  the  outside  covers  and  some  outside 
pages  had  been  lost,  and  a  few  interior  leaves  were  gone. 
The  threads  binding  the  leaves  together  had  in  some  cases 
become  loosened,  and  plaintiff's  daughter  testified  she  had 
fastened  some  leaves  together  with  pins  in  the  exact  position 
where  they  belonged  in  the  book.  Plaintiff  produced  his 
ledgers  posted  from  said  books,  so  thd.t  defendant  might  have 
the  advantage  of  all  credits,  if  any  there  were,  upon  the  lost 
leaves.  There  was  nothing  to  indicate  there  had  been  any 
fraud  or  any  purpose  to  destroy  entries,  but  only  the  natural 
results  of  hard  usage  upoi^  books  which  were  originally 
cheaply  made.  The  reason  for  sustain  injg  the  objection 
seems  to  have  been  the  possibility  that  there  were  credits  to 
defendant  upon  said  missing  leaves,  of  which  their  loss 
would  deprive  her. 

We  are  of  opinion  that  the  possible  loss  of  credits  to 
defendant  under  the  circumstances  stated  was  not  a  suflS- 
cient  reason  for  rejecting  the  entries  so  testified  to  by  plaint- 
iff; that  any  objection  based  upon  such  possibility  of  the 
existence  of  credits  on  said  leaves  was  sutiijiently  over- 
come by  the  production  of  the  ledgers  for  the  benefit  of  the 
defendant,  and  that  plaintiff  was  not  bound  to  preserve  her 
credits  upon  his  day  book.  If  any  charges  aorainst  defend- 
ant were  upon  said  missing  leaves,  it  is  plaintiff,  not  defend- 
ant, who  will  be  the  loser.  Weareof  epinioB  the  condition 
of  said  books  was  not  a  justification  for  the  exclusion  of  the 
entries  so  proved,  but  only  a  matter  going  to  their  weight 
and  credibility  with  the  jury.  In  Jones  v.  De  Kay,  Pen. 
(N.  J.)  955^  the  account  book  offered  was  of  a  suspicious 
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cast  and  some  leaves  had  been  cat  oat.  It  was  held  it  was 
admissible  in  evidence,  and  that  the  credit  due  it  was  for  the 
determination  of  the  jary.  If  the  doctrine  here  contended 
for  by  appellee  were  sustained,  the  accidental  loss  of  a  single 
leaf  from  a  book  of  original  entries  would  absolutely  destroy 
the  value  of  the  entire  book  as  evidence,  no  matter  how 
strongly  the  remaining  parts  of  the  book  mfght  be  supported 
by  the  testimony  of  those  who  made  the  entries  and  sold  and 
delivered  the  goods.   We  can  not  assent  to  this  proposition. 

Plaintiff  called  various  persons  who,  at  different  times, 
had  worked  for  him  in  his  shop,  each  of  whom  under  oath 
identified  many  other  items  of  charges  against  defendant  in 
said  account  books,  and  testified  they  were  in  his  hand- 
writing; that  they  were  items  of  original  entry  and  were 
made  by  him  contemporary  with  the  sale  and  delivery  of 
the  meat,  and  that  they  were  just,  true  and  correct.  This 
evidence  as  to  the  correctness  of  said  items  given  by  the 
clerks  who  made  the  entries,  made  said  items  admissible  at 
common  law,  and  our  statute  only  adds  to  and  does  not 
repeal  the  common  law  on  this  subject.  House  v.  fieak 
et  aL,  141  III.  290.  The  items  so  testified  to  should  have 
been  admitted. 

Plaintiff  offered  a  pass  book  which  had  long  been  in  pos- 
session of  defendant,  and  which  contained  dailv  entries  of 
meat  furnished  defendant  by  plaintiff  for  one  or  more  years. 
The  first  part  of  it  had  been  copied  in  from  plaintiff's  books, 
and  the  evidence  tended  to  show  had  been  so  copied  at 
defendant's  request.  The  evidence  tended  to  show  she 
never  objected  to  the  entries  in  said  pass  book,  except  that 
at  various  times,  some  of  which  may  have  been  within  the 
period  ^severed  by  said  pass  book,  she  claimed  she  ought  to 
be  furnished  a  certain  class  of  meat  at  nine  cents  per  pound 
instead  of  ten  cents  per  pound  as  charged  to  her.  She  did 
not  claim  plaintiff  had  contracted  to  furnish  her  said  meat 
at  nine  cents,  but  only  that  she  ought  to  have  it  for  that 
price  in  view  of  the  price  charged  by  the  keeper  of  another 
market.  It  may  be  there  should  have  been  some  more 
explicit  proof  of  the  time  when,  and  the  manner  in  which, 
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plaintiff  came  into  possession  of  said  book  for  the  purposes 
of  the  trial,  and  that  it  was  in  the  same  condition  as  when 
he  received  it  from  her.  But  the  objection  to  it  was  not 
based  upon  the  lack  of  preliminary  proof  of  that  character. 
The  retention  of  this  book  by  her  without  any  objection 
except  as  to  the  price  charged,  tended  to  establish  an  admis- 
sion by  her  of  its  correctness  as  to  the  fact  of  the  delivery 
on  credit  of  the  quantities  of  meat  therein  charged  at  the 
dates  therein  stated,  and  of  the  correctness  also  of  the  sums 
charged  except  those  charged  at  ten  cents  per  pound.  Such 
is  the  legal  effect  of  an  account  rendered  and  retained  with- 
out objection  after  the  expiration  of  a  reasonable  time 
within  which  to  object  to  the  correctness  of  the  charges. 
2  Rice  on  Evidence,  Sec.  326;  McCord  v.  Manson,  17  111. 
App.  118;  Moran  et  al.  v.  Gordon  et  al.,  33  111.  App.  46; 
Mackin  v.  O'Brien,  etc.,  33  111.  App.  474;  Peoria  G.  S.  Co. 
V.  Tumey  et  al.,  68  111.  App.  563. 

We  are  of  opinion  the  items  so  proved  and  the  pass  book 
should  have  been  received  in  evidence  and  their  value  left 
to  the  determination  of  the  jury,  and  for  error  in  refusing 
to  admit  the  same  the  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  award  a  new  triaL 

Reversed  and  remanded. 


Elisha  Leffingwell^  Jr.^  et  al.,  v.  Caleb  Bentley,  Ex.,  et  al. 

1.  WiLLS—OroZ  Evidence  Held  Not  to  Assist  in  ihe  Construction  of  a 
WiU. — The  court  holds  that  the  competent  oral  evidence  introdaced  on 
the  trial  of  this  case  does  not  specially  assist  in  the  interpretation  of  the 
will  involved,  and  that  the  meaning  of  said  will  is  to  be  determined  from 
the  face  of  the  instrument 

3.  Same — A  Will  Construed. — A  will  provided  as  follows:  "  My  real 
and  personal  property  shall  be  divided  as  follows:  *  *  •  shaU  share 
and  share  alike;  my  sister  Harriet's  share  wiU  be  |70  less  than  the  above 
mentioned  heirs.*'  Held,  that  Harriet  should  receive  $70  less  than  the 
entire  sum  paid  to  the  other  devisees. 

8.  'EviDEVCR— Presumptions  as  to  Incompetent  Evidence  in  Chancery 
Trials,— It  \A  presumed  that  the  chancellor,  in  trying  a  chancery  cause, 
acts  only  upon  the  competent  evidence. 
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Bill  to  Constrne  a  WIIL— Appeal  from  the  Circuit  Court  of  Winne- 
bago County;  the  Hon.  John  C.  Garver,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1897.  Affirmed.  Opinion  filed  Febru- 
ary 28, 1898. 

Statement  of  the  Case. 

This  was  a  bill  in  equity  filed  by  Caleb  Bentley,  executor 
of  the  last  will  and  testament  of  William  S.  Leffingwell, 
deceased,  against  the  several  beneficiaries  in  said  will,  for  a 
construction  of  the  will  and  a  determination  of  the  relative 
proportions  of  the  estate  said  beneficiaries  are  to  receive  by 
the  terms  thereof.  The  controversy  argued  here  relates  to 
the  share  and  proportion  Mrs.  Harriet  Calvin,  a  sister  of 
the  testator,  and  one  of  the  appellees,  is  to  receive,  as 
between  herself  and  her  nephews  and  nieces,  the  appellants. 
The  part  of  the  will  upon  which  the  rights  of  said  parties 
depend  is  as  follows :  ^^ After  my  debts  and  necessary 
funeral  expenses  are  paid,  what  remains  of  my  real  and  per- 
sonal property  shall  be  divided  among  my  heirs  as  follows : 
My  brother  Elisha^s  sons,  Lawrence  and  Homer,  and  Elisha, 
Jr.,  and  daughter  Marion,  and  my  brother  Josiah's  son 
Howard,  and  brother  Levi's*  son  Lamont,  and  daughter 
Indianola,  shall  share  and  share  alike;  my  sister  Harriet's 
share  will  be  $70  less  than  the  above  mentioned  heirs." 
Appellants  claim  the  meaning  of  the  foregoing  provision  is 
that  the  share  of  Harriet  is  to  be  $70  less  than  the  share  of 
each  of  said  nephews  and  nieces;  in  other  words,  that  from 
the  estate  to  be  distributed  among  all  said  parties  above 
named,  $70  should  be  paid  to  each  of  said  seven  nephews 
and  nieces,  and  then  the  remaining  sum  to  be  distributed 
should  be  divided  into  eight  equal  parts,  and  that  each 
should  receive  one  such  share,  and  their  aunt,  Harriet, 
should  receive  one  such  share.  Mrs.  Calvin's  contention  is 
that  she  is  to  receive  $70  less  than  the  entire  sum  to  be  paid 
to  said  nephews  and  nieces;  that  is,  that  $70  is  to  be  set 
aside  and  the  balance  divided  into  two  equal  parts,  and  that 
she  is  to  receive  one  of  said  parts,  and  the  other  part,  plus 
the  $70,  is  to  be  divided  share  and  share  alike  among  said 
seven  nephews  and  nieces.  The  court  below  entered  a 
decree  in  favor  of  Mrs.  Calvin. 
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Mrs.  Calvin  introduced  oral  testimony  to  aid  in  the  con- 
struction of  said  will,  by  showing  the  acquaintance  and 
intimacy  or  lack  thereof  between  the  said  several  benefi- 
ciaries and  the  testator.  Her  chief  witness  was  her  hus- 
band, John  Calvin,  called  by  tl\e  executor  to  prove  formal 
matters,  but  by  whom  Mrs.  Calvin,  on  cross-examination, 
showed  that  she  had  performed  many  sisterly  services  for 
the  testator,  who  was  a  bachelor  and  an  old  man,  and 
usually  lived  alone  upon  his  farm  near  her.  Appellants 
objected  to  the  competency  of  the  husband  to  testify  in  be- 
half of  his  wife,  claiming  she  would  not  be  a  competent 
witness  in  her  own  behalf,  and  therefore  he  could  not  tes- 
tify for  her.  The  court  heard  the  evidence  subject  to  objec- 
tion. Mrs.  Calvin  also  called  the  executor,  who  testified  to 
the  value  of  the  estate,  and  to  the  fact  that  the  will  is  in 
the  handwriting  of  the  testator.  She  also  called  Lawrence 
Leffingwell,  one  of  the  nephews,  who  was  competent  because 
called  against  his  own  interest,  and  whose  testimony  showed  ^ 
that  most  of  the  nephews  and  nieces  named  in  said  will  lived 
in  Pennsylvania,  Ohio  and  Indiana;  that  most  of  them  never 
lived  in  Winnebago  county,  Illinois,  the  home  of  the  testa- 
tor; and  that  he,  Lawrence,  had  not  met  the  testator  since 
1876. 

Arthur  H.  Fbost  and  Bobert  G.  McEvot,  attorneys  for 
appellants. 

In  the  interpretation  of  wills  the  first  and  natural  im- 
pression conveyed  to  the  mind  on  reading  the  clause  involved 
is  entitled  to  great  weight.  The  t^estator  is  not  supposed 
to  be  propounding  riddles,  but  rather  to  be  trying  to  convey 
bis  idea  in  the  simplest  manner,  so  as  to  be  understood  cor> 
rectly  at  first  view.  When  this  impression  is  confirmed  by 
the  application  of  grammatical  rules  to  the  clause  as  con- 
structed, it  derives  great  additional  support.  Bobb's  Suc- 
cession (La.),  5  So.  Bep.  757. 

The  plain  and  unambiguous  words  of  the  will  must  pre- 
vail, and  are  not  to  be  controlled  or  qualified  by  any 
conjectural  or  doubtful  constructions  growing  out  of  the 
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sitaation,  circumstances  or  conditions  either  of  the  testator, 
his  property  or  his  family.  Bonard's  Will,  10  Abb.  Pr.  N. 
S.  204;  Mann  v.  Mann,  14  Johns.  1;  Parsons  v.  Winslow, 
6  Mass.  169;  Gibson  v.  Seymour,  102  Ind.  488. 

In  construing  a  will  the  words  are  to  be  construed  accord- 
ing to  their  natural  import,  unless  the  context  evidently 
points  out  that  in  the  particular  instance  there  should  be 
some  other  construction.  Sheriflf  v.  Brown,  5  Mackey, 
(Sup.  C,  D.  C.)  172;  In  re  Hallet,  8  Paige  Oh.  378;  Puryear 
v.  Edmondson,  4  Heisk.  51. 

A  testator  must  be  presumed  to  have  used  words  in  their 
ordinary  sense  or  meaning.  In  re  Woodward,  117  N.  Y, 
522. 

All  doubts  are  to  be  resolved  in  favor  of  the  testator 
having  said  exactly  what  he  meant.  Cody  v.  Bunn's  Ex'r, 
46  K.  J.  Eq.  131. 

When  the  provisions  of  the  will  are  clear  and  simple,  no 
reason  exists  for  taking  the  testator's  words  in  any  other 
than  their  natural  sense.  Wylie  v.  Lockwood,  86  N.  T.  801; 
Lovett  V.  Buloid,  3  Barb.  Ch.  137. 

The  question  in  expounding  a  will  is  not  what  the  testa- 
tor meant  but  what  is  the  meaning  of  his  words.  Hancock's 
Appeal,  112  Pa.  St.  532. 

The  words  "  share  and  share  alike,"  or  "  to  be  equally 
divided"  import  an  intention;  when  they  are  used  in  a  will 
they  mean  a  division  per  capita.  Richards  v.  Miller,  62  111, 
417;  Pitney  v.  Brown,  44  111.  363;  Best  v.  Farris  &  Wall, 
21  lU.  App.  49. 

When  the  devisees  are  named  and  are  to  take  share  and 
share  alike,  they  take  per  capita  and  not  jper  stirpes.  Kelley 
et  al.  V.  Vigas  et  al.,  112  111.  242. 

Whenever  as  a  class  the  beneficiaries  are  individuallv 
named  or  are  designated  by  their  relationship  to  some  an- 
cestor living  at  the  time  of  the  will,  whether  to  the  testator 
or  to  some  one  else,  they  share  ^?^  capita  by  natural  infer- 
ence aud  not  per  sthpes.  Schouler  on  Wills  (2d  Ed,),  540; 
2  Jarman  on  Wills,  1 94;  Farmer  v.  Kimball,  46  N.  H.  435; 
Hill  V.  Bowers,  120  Mass.  135;  Thompson  v.  Young-,  35  Md. 
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401;  Post  V.  Herbert's  Ex'rs,  27  N.  J.  Eq.  540;  Young's 
Appeal,  83  Pa.  St.  59;  Walker  v.  Griffin's  Heirs,  11  Wheat. 
375;  Collins  v.  Hoxie,  9  Paige,  89;  (^onner  v.  Johnson, 
2  Hill's  Ch.  (S.  C.)  41.' 

A  particular  intent  in  a  will  is  to  be  made  subordinate  to 
a  general  purpose.  Workman  v.  Cannon,  5  Harr.  (Del.)  91; 
Thrasher  v.  Ingram,  32  Ala.  645;  Pickering  v.  Langdon,  22 
Me.  413. 

William  Lathbop,  attorney  for  appellee  Harriet  Calvin. 

Extrinsic  evidence  is  admissible  only  to  place  the  court  as 
far  as  possible  where  it  may  interpret  the  language  used 
from  the  standpoint  of  the  testator  at  the  time  he  employed 
it,  and  thus  aid  the  court  in  reaching  the  testator's  inten- 
tion. Bingel  v.  Volz  et  al.,  142  111.  214;  Greenleaf  s  Ev., 
Vol.1,  Sees.  288,  289;  Bond's  Appeal,  31  Conn.  188. 

The  intention  found,  however,  must  be  that  expressed  by 
the  language  of  the  will,  and  the  rule  is  inflexible  that  sur- 
rounding circumstances  can  not  be  resorted  to  for  the  pur- 
pose of  importing  into  the  will  any  intention  of  the  testator 
not  therein  expressed.  Bingel  v.  Volz,  142  111.  214;  Schou- 
ler  on  Wills,  Sees.  467,  469. 

Jarman^s  Rule  8  is,  that  ^^  Extrinsic  evidence  is  not 
admissible  to  alter,  detract  from  or  add  to  the  terms  of  a 
will  (though  it  may  be  used  to  rebut  a  resulting  trust 
attaching  to  a  legal  title  created  by  it,  or  to  remove  a  latent 
ambiguity  arising  from  words  equally  descriptive  of  two  or 
more  subjects  or  objects  of  gift)."    Jarman  on  Wills,  Vol.  2, 

841. 

A  will  should  receive  such  a  construction,  if  that  can  be 
reasonably  given,  as  shall  give  force  and  effect  to  every 
word  and  clause  thereof,  and  if  a  prior  and  subsequent 
clause  are  repuc^nant,  the  prior  should  be  sustained  or  mod- 
ified by  the  subsequent.     Siddons  v.  Cockrell,  131  111.  653. 

Whether  aided  by  extrinsic  evidence  or  not,  the  funda- 
mental rule  is  to  ascertain,  from  the  language  used  in  the 
will,  the  intention  of  the  testator.  Rountree  v.  Talbot  et 
al.,  89  111.  246;  Schouler  on  Wills,  466. 
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The  court  will  look  at  the  circumstances  under  which  the 
devisor  makes  his  will,  as  to  the  state  of  his  property,  of  his 
family  and  the  like.  Schouler  on  Wills,  Sees.  465, 466,  etc.; 
Sees.  567,  568,  etc. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

If  John  Calvin  was  not  a  competent  witness  in  behalf  of 
his  wife,  still  it  was  proper  for  the  court  to  hear  his  testi- 
mony subject  to  objection;  and  the  chancellor  will  be  pre- 
sumed to  have  acted  upon  the  competent  evidence.  Gordon 
V.  Reynolds,  114  111.  118;  Peabody  v.  Kendall,  145  111.  519. 
Wo  think  the  competent  oral  evidence  does  not  specially 
assist  in  the  interpretation  of  this  will,  and  that  its  mean- 
ing is  to  be  determined  from  the  face  of  the  instrument. 

The  testator  states  that  his  real  and  personal  property 
is  to  be  divided  among  his  heirs,  as  follows :  That  his 
nephews  and  nieces,  Lawrence,  Homer,  Elisha,  Jr.,  Marion, 
Howard,  Lament  and  Indianola  should  share  and  share 
alike.  Then  the  will  states  that  his  ^'  sister  Harriet's  share 
will  be  $70  less  than  the  above  mentioned  heirs."  The 
word  used  is  plural,  and  naturally  refers  to  and  includes  all 
the  heirs  he  had  previously  named,  and  does  not  naturally 
refer  to  any  one  of  said  heirs,  or  to  each  one  of  them  sepa- 
rately considered.  To  obtain  the  meaning  claimed  by 
appellants,  we  must  change  the  form  adopted  by  the  testator 
from  the  plural  to  the  singular  by  inserting  the  word  "each  " 
when  he  did  not  use  that  word  or  any  equivalent  thereof; 
and  we  must  make  the  will  read  "sister  Harriet's  share 
will  be  $70  less  than  the  share  of  each  of  the  above  men- 
tioned heirs."  We  think  this  is  not  the  natural  meaning  of 
the  words  employed  by  the  testator,  and  we  see  no  reason 
for  thinking  he  intended  any  other  than  the  natural  mean- 
ing of  the  words  used.  A  later  paragraph  of  the  will  pro- 
vided that,  "  If  any  of  the  heirs  should  not  be  living  when 
the  estate  is  settled,  their  portion  may  be  equally  divided 
among  the  other  heirs."  We  are  unable  to  see  how  this 
clause  aids  appellants'  construction  of  the  former  provision. 
It  is  not  claimed  their  aunt  Harriet  was  to  share  equally 
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with  any  nephew  or  niece  under  the  clause  here  drawn  in 
question,  and  the  fact  that  if  any  nephew  or  niece  died, 
Harriet  would,  share  .equally  in  the  distributionr  of  the  jtart 
given  said  deceased  heir,  does  not  cast  any  light  upon  the 
meaning  of  the  words  employed  in  the  clause  here  in  con- 
troversy. 

The  will  contained  a  provision  for  placing  $500  in  the 
hands  of  a  trustee  for  the  benefit  of  Albert  Leffingwell,  a 
brother  of  the  testator.  The  court  below,  in  its  decree, 
appointed  a  trustee  of  said  fund,  and  carried  said  provision 
into  effect.  £rror  is  assigned  upon  this  action,  but  both 
parties,  in  their  briefs,  assent  to  that  part  of  the  decree, 
and  thereby  withdraw  it  from  our  consideration. 

The  decree  of  the  court  below  is  in  harmony  with  the 
views  here  expressed,  and  will  be  affirmed. 


B.  G.  Hunt  T.  Sarah  Connor  et  al« 

1.  Tkb&bojsd— Payment  of  a  Judgment  or  Redemption  of  Lands 
Sold, — Where  the  payment  of  a  judgment  or  a  redemption  of  lands  sold 
on  execution  wiU  relieve  the  lands  in  question  from  the  claims  of  a 
litigant  no  freehold  is  involved. 

2.  Gifts—  When  Not  in  Fraud  of  Crcdtfor*.— Where  a  party  is  out 
of  debt  and  makes  a  gift  of  land  to  a  relative  the  consideration  for  the 
conveyance  is  immaterial  and  can  not  be  questioned  by  subsequent 
creditors. 

8.  Decrees— H^/iere  Tliere  is  a  Controversy  in  the  Testimony.—Thia 
court  will  not  disturb  the  findings  of  a  trial  judge  sitting  in  chancery 
where  the  weight  of  the  testimony  is  in  question  on  disputed  points. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Knox  County; 
the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1897.    Affirmed.    Opinion  filed  February  28,  1898. 

R.  C.  Hunt,  attorney  jpro  se. 

M.  J.  Daughebty,  attorney  for  appellees. 

Mr.  JtlSTIOB  DlBELL  DELIVERED  THE  OPINION  OF  THE  CoiTRT. 

This  was  a  creditor's  bill  filed  by  R.  0.  Hunt  against 
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Sarah  Connor  and  her  daughters,  Parthena  Connor  and 
Philena  Connor,  to  set  aside  a  deed  from  Sarah  Connor  to 
Philena  Connor  of  real  estate  in  Enox  county.  Hunt  had 
previously  obtained  judgment  and  execution  against  Sarah 
Connor  for  $157.50  and  costs,  and  sought  by  this  bill  to 
remove  said  deed  out  of  the  way  of  his  execution,  upon  the 
allegation  that  said  deed  was  without  consideration  and 
executed  for  the  purpose  of  defrauding  said  complainant 
and  other  creditors  of  Sarah  Connor  'in  the  collection  of 
their  debts.  The  bill  was  answered  and  there  was  a  hear- 
ing, and  a  decree  finding  the  facts  as  claimed  by  defendants, 
and  dismissing  the  bill  for  want  of  equity.  From  that 
decree  complainant  appeals. 

Appellees  assert  that  the  case  involves  a  freehold  «and 
therefore  this  court  has  no  jurisdiction  of  the  appeal.  Pay- 
ment of  appellant's  judgment,  or  a  redemption  of  the  lands 
if  they  should  be  sold  on  appellant's  execution,  would 
entirely  relieve  the  lands  from  all  claim  by  the  appellant, 
in  either  of  which  cases  no  freehold  would  ever  be  involved. 
Conkey  et  al.  v.  Knight  et  al.,  104  111.  387;  Adkins  et  al. 
V.  Beane  et  al.,  135  111.  530;  Hupp  et  al.  v.  Hupp  et  al.,  153 
IlL  490;  Moshier  v.  Reynolds  et  al.,  155  111.  72.  Appellees' 
motion  to  dismiss  the  appeal  is  therefore  denied. 

The  lands  in  question  formerly  belonged  to  William  Con- 
nor. He  deeded  them  to  his  wife,  Sarah.  She  held  the 
title  about  two  and  a  half  years  and  then  conveyed  them  to 
her  daughter  Parthena,  and  the  deed  was  promptly  placed 
on  record.  The  parties  swear  to  a  valuable  and  adequate 
consideration  for  this  deed,  but  this  transaction  was  before 
Sarah  became  indebted  to  Hunt,  and  the  deed  was  there- 
fore valid  as  against  him  regardless  of  the  consideration  so 
passing.  At  that  time  Sarah  could  have  given  the  premises 
to  Parthena  if  she  had  desired.  Afterward  Parthena,  at 
different  dates,  made  two  deeds  to  Sarah,  the  two  together 
conveying  to  her  all  the  lands  in  question.  Soon  afterward 
Sarah  executed  to  Philena  the  deed  here  assailed.  All  the 
parties  swear  that  Philena's  money  was  paid  to  Parthena 
for  the  land,  and  that  the  deeds  from  Parthena  to  Sarah 
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were  for  the  purpose  of  having  her  deed  the  premises  to 
Phiiena,  and  that  said  lands  were  so  conveyed  to  Sarah  upon 
an  agreement  by  her  that  she  would  convey  to  Phiiena. 
Though  the  parties  do  not  explain  the  motive  of  this  round- 
about conveyancing  very  clearly,  except  to  say  they  were 
advised  to  do  that  way,  we  think  it  is  reasonably  evident 
why  they  did  it.  The  land  had  been  the  homestead  of 
William  and  Sarah.  "When  Sarah  deeded  to  Parthena  Will- 
iam was  living  but  did  not  join  in  the  deed.  This  left 
a  homestead  interest  remaining  in  Sarah  and  William. 
Afterward  William  died.  When  Parthena  sold  to  Phiiena 
the  defect  could  be  cured  by  having  Parthena  deed  to  her 
mother  and  having  the  latter  convey  to  Phiiena  with  release 
of  homestead,  and  this  was  done.  Hunt  had  no  lien  on  this 
homestead  interest. 

If  the  real  transaction  was  a  sale  and  conveyance  from 
Parthena  to  Phiiena  (the  mother  being  merely  the  conduit 
or  trustee  through  whom  to  make  the  transfer,  and  without 
herself  having  any  financial  interest  in  the  premises  other 
than  said  homestead  estate)  then  a  creditor  of  Sarah  has  no 
interest  in  the  property  and  no  standing  to  attack  the  trans- 
action, and  it  makes  no  diflference  what  the  consideration 
was  moving  from  Parthena  to  Phiiena.  It  seems  Phiiena 
was  a  feeble  person,  for  whom  the  rest  of  the  family  exer- 
cised special  care.  All  the  parties  testify  to  an  adequate 
consideration  actually  paid,  and  that  the  money  belonged 
to  Phiiena  and  was  paid  to  Parthena  for  these  lands. 
There  is  no  contrary  testimony.  Complainant's  case  rests 
on  suspicion,  and  on  the  fact  that  the  family  relation  exists 
between  the  parties,  and  on  the  claim  that  it  does  not  clearly 
appear  how  Phiiena  could  have  had  so  much  money.  But 
if  Parthena  was  the  owner  of  the  land  she  could  give  it  to 
Phiiena  if  she  wished.  The  witnesses  testified  in  open  court 
and  the  chancellor  had  an  opportunity  to  observe  their 
demeanor  upon  the  stand  and  the  manner  in  which  they 
answered  questions,  and  we  must  make  due  allowance  for 
whatever  may  have  been  peculiar  in  the  giving  of  the  oral 
testimony  that  might  legitimately  have  affected  the  credi- 
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bilitv  of  the  several  witnesses  in  the  mind  of  the  chancellor. 
Batcheller  v.  Batcheller,  144  111.  471.  It  must  be  clear  that 
the  chancellor  has  erred  in  his  conclusions  of  fact  from  the 
evidence  before  we  are  authorized  to  reverse  upon  the  facts. 
Higgins  V.  Wisner,  170  111.  220.  The  chancellor  believed 
the  testimony  of  the  defendants,  and  we  are  not  able  to  say 
that  he  erred  in  so  doing,  and  if  their  testimony  was  true 
appellant  had  no  case.    The  decree  will  be  affirmed. 


H.  B.  Hopmeyer  and  H.  8.  Barton  v.  William  Frederick. 

1.  Pboiossort  Notes— Founded  on  Illeffal  Contracts— Innocent 
Purchasers. — Where  a  statute  has  declared  that  the  illegality  of  a  con- 
tract shall  make  the  note  founded  upon  it  void,  such  note  will  be  void 
in  the  hands  of  an  innocent  purchaser  for  value  before  maturity,  but 
unless  so  expressly  declared  by  statute,  mere  illegality  of  consideration 
will  be  no  defense  to  a  note  in  a  suit  brought  by  a  bona  fide  holder  to 
whom  it  has  been  assigned  for  value  before  maturity. 
'  2.  Sams — For  Fines  Imposed,  etc— A  plea  to  a  declaration  on  a 
promissory  note,  averring  that  the  payee  therein  named  and  who  was 
the  assignor  thereof,  was  at  the  time  of  the  making  of  the  same  the 
state's  attorney  of  Peoria  county,  that  the  maker  of  said  note  was  in- 
dicted and  fined  for  selling  intoxicating  liquors  contrary  to  law,  and 
ordered  to'  stand  committed  until  the  said  fine  and  costs  were  paid,  and 
that  the  said  fine  and  costs  were  the  only  consideration  for  which  the 
said  note  was  g^ven  and  was  illegal,  etc.,  is  insufficient 

Debt,  on  a  promissory  note.  Appeal  from  the  County  Court  of 
Peoria  County;  the  Hon.  R.  H.  Lovett,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1897.  Affirmed.  Opinion  tiled  Febru- 
ary 28,  1898. 

Statemknt  of  the  Case. 

Appellee  sued  appellants  upon  a  propiiasory  note  of  which 
they  were  makers  and  he  was  indorsee.  The  plaintiffs 
pleadings  were  an  amended  first  count  in  which  he  declared 
upon  the  note  as  indorsee  for  value  before  maturity,  and 
the  common  counts.  Defendants  pleaded  the  general  issue, 
with  an  affidavit  denying  the  assignment,  and  an  amended 
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special  plea.  Demurrer  was  sustained  to  said  amended 
special  plea  and  defendants  eliected  to  stand  thereby.  The 
parties  waived  a  jury  and  there  was  a  trial  under  the  gen- 
eral issue.  The  execution  of  the  assignment  was  proved, 
and  that  plaintiff  became  assignee  of  said  note  before  matu- 
rity for  value.  Plaintiff  had  judgment,  and  defendants 
appeal. 

The  amended  special  plea  averred  that  plaintiff's  sole 
cause  of  action  was  the  note  in  said  amended  first  count  of 
his  declaration  described;  that  Bichard  J.  Cooney,  to  whose 
order  it  was  payable,  and  who  was  the  assignor  thereof,  was 
at  the  time  of  the  making  of  said  note  state's  attorney  of 
Peoria  county;  that  defendant  Hopmeyer  was  indicted  and 
fined  for  selling  intoxicating  liquors  in  said  county  without 
a  license,  in  violation  of  the  statute,  and  an  order  was  made 
that  he  stand  committed  till  fine  and  costs  were  paid;  that 
said  fine  and  costs  were  the  only  consideration  for  which 
said  note  was  given,  and  that  said  consideration  was  illegal 
and  said  note  is  null  and  void. 

F.  W.  VoiGT,  attorney  for  appellants. 

Contracts  made  to  defeat  a  statute,  or  to  obstruct  justice 
or  defeat  the  letter  and  spirit  of  the  law,  or  in  violation 
of  duty,  are  illegal  and  void,  and  can  not  be  enforced.  I 
refer  respectfully  to  2  Kent's  Commentaries  (12th  Ed.), 
Vol.  2,  466,  467,  468  and  notes;  1  Story's  Equity  Jurispru- 
deuce  (9th  Ed.),  Sec.  294;  9  Am.  and  Eng.  Ency.  909  and 
notes;  Parsons  on  Notes  and  Bills,  Vol.  1  (2d  Ed.),  215. 

The  appellee,  being:  the  holder  of  the  note  by  virtue  of  an 
assignment,  claims  the  right  to  recover. 

Notes  that  are  made  void  by  express  statute -can  not 
become  ^ood  in  the  hands  of  subsequent  holder.  1  Parsons 
on  Notes  and  Bills  (2d  Ed.),  216,  217  and  218. 

John  Dailbt,  attorney  for  appellee. 

The  general  rule  is,  that  illegality  of  consideration,  even 
though  such  consideration  grows  out  of  an  act  prohibited  by 
statute  (mark  the  language),  can  not  be  set  up  against  the 
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honafide  assignee  of  a  note,  unless  the  statute  expressly  or 
by  necessary  implication  declares  the  note  to  be  void.  Pope 
V.  Hanke,  155  111.  625;  1  Daniel  onNeg.  Inst,  Sees.  197,  808; 
3  Kent's  Com,  Marg.  79;  Story  on  Prom.  Notes,  Sec.  192; 
1  Parsons  on  Notes  and  Bills,  p.  218;  Tiedeman  on  Com. 
Paper,  Sees.  178,  280;  2  Rand  on  Com.  Paper,  Sec.  617. 

There  is  no  principle  of  public  policy  which  would  justify 
the  punishment  of  the  innocent  for  the  offenses  of  the  guilty, 
and  there  is  a  very  important  principle  of  public  policy 
involved  in  the  question  whether  mercantile  transactions 
should  be  embarrassed  by  obstructing  the  circulation  of 
negotiable  instruments.  Estate  of  Long  v.  Jones,  69  IlL 
App.  615. 

But  unless  it  has  been  so  expressly  declared  by  the  legis- 
lature, illegality  of  consideration  will  be  no  defense  in  an 
action  upon  negotiable  paper  by  a  hona  fide  holder  without 
notice,  unless  he  obtained  the  note  or  bill  after  its  maturity. 
Town  of  Eagle  v.  Eohn,  84  111.  292. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

The  only  question  is  whether  said  amended  special  plea 
presented  a  defense  to  the  action.  The  plea  did  not  deny 
that  plaintiff  was  an  indorsee  of  said  note  for  value  before 
maturity,  and  did  not  allege  any  notice  to  plaintiff  of  the 
nature  of  the  consideration  for  which  it  was  given.  The 
rule  governing  this  case  is  that  where  a  statute  has  declared 
that  the  illegality  of  the  contract  shall  make  the  note  void, 
the  note  will  be  void  in  the  hands  of  an  innocent  purchaser 
for  value  before  maturity;  but  that  unless  so  expressly 
declared  by  statute,  mere  illegality  of  consideration  will  be 
no  defense  to  the  note  in  a  suit  brought  by  a  honafide  holder 
thereof  to  whom  it  was  assigned  for  value  before  maturit\\ 
Conkling  v.  Underbill,  3  Scam.  388;  Town  of  Eagle  v.  Kohn, 
84  III.  292;  Pope  v.  Hanke,  155  111.  617;  Estate  of  Long  v. 
Jones,  69  111.  App.  615.  Our  attention  has  not  been  called 
to  any  statute  which  makes  void  a  note  given  for  the  con- 
sideration in  said  plea  alleged.  Whether  therefore  said 
consideration  was  illegal  or  not  (which  we  do  not  decide) 
the  plea  was  insufficient.    The  judgment  will  be  affirmed. 
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George  Hertel  t.  The  People  of  the  State  of  Illinois. 

1.  Appkaia— Criminal  Ca^es.— Appeals  do  not  lie  in  criminal  cases. 

2.  Appellate  CtoURT  Practice— 4ppeate  Treated  an  Writs  of  Error. 
— ^The  practice  of  the  Appellate  Court  does  not  require  it  to  treat  an 
irregular  attempt  to  bring  up  a  criminal  case  by  an  appeal  as  a  writ  of 
error. 

Indictment,  for  a  misdemeanor.  Appeal  from  the  Circuit  Conrt  of 
Lake  County ;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1897.  Appeal  dismissed.  Opinion 
filed  February  28,  1898. 

TuBNocK  &  GiLLLowAY,  attomeys  for  appellant. 
C.  T.  Heydbokbb,  state's  attorney,  for  appellee. 

M».  Justice  Dibell  delivered  the  opinion  of  the  Court. 

Appellant  was  indicted  for  a  misdemeanor  and  tried  and 
convicted,  and  fined  |20,  and  seeks  a  reversal  of  the  judg- 
ment against  him  by  an  appeal  to  this  court.  An  appeal 
does  not  lie  in  a  criminal  case.  Ferrias  v.  The  People,  71 
111.  App.  559  and  oases  there  cited.  The  state's  attorney 
has  filed  briefs  for  appellee,  which  is  equivalent  to  a  joinder 
in  error,  and  this  authorizes  us,  if  we  think  proper,  to  disre- 
gard the  irregular  attempt  to  bring  the  case  here  by  appeal, 
and  to  treat  it  as  pending  upon  a  writ  of  error.  But  the 
practice  referred  to  does  not  require  us  to  take  that  course. 
We  disapprove  this  irregular  mode  of  procedure,  and  find 
nothing  in  this  record  furnishing  any  gooil  reason  why  we 
should  excuse  appellant  from  seeking  a  review  of  the  case 
in  the  one  way  provided  by  law,  namely,  by  a  writ  of  error. 
The  appeal  will  be  dismissed  and  appellant  will  be  granted 
leave  to  withdraw  his  record  if  he  desires.  Appeal  dis^ 
missed. 
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A*  E.  Browne  et  al.  y.  Nels  0.  Cassem  et  al. 

1.  FoRMXR  Decisions— Approved  and  FoUowedL—The  questions  aris- 
ing in  this  case  are  the  same  as  those  involved  in  the  case  of  Cassem  v. 
Browne,  page  846,  this  volume,  and  are  decided  in  the  same  way,  refer- 
ence being  made  to  the  opinion  in  that  case  for  the  reasons  of  the  coiu't. 

Assignment  Proceedings.— Appeal  from  the  County  Court  of  Ken- 
dall County;  the  Hon.  Henrt  S.  Hudson,  Judg^,  presiding.  Heard  in 
this  court  at  the  December  term,  1897.  Affirmed.  Opinion  filed  Feb- 
ruary 28,  1898. 

A.  J.  Hopkins,  F.  H,  Thatchkr  and  F.  A.  Dolph,  attor- 
neys for  appellants. 

Charles  Wheaton,  attorney  for  appellees. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

This  appeal  grew  out  of  the  proceedings  in  the  County 
Court  in  the  matter  of  the  assignment  of  Newman  I.  Wat- 
ters  for  the  benefit  of  creditors.  The  deed  of  assignment 
bears  date  June  3,  1897.  On  June  2,  1897,  the  appellee 
Cassem,  obtained  by  confession  upon  notes  and  warrants  of 
attorney  two  judgments  entered  in  vacation  of  the  Circuit 
Court  against  Newman  I.  Watters  and  L.  M.  Watters,  one 
for  $560.95,  and  the  other  for  $210.92,  upon  which,  on  the 
same  day,  executions  were  issued  and  placed  in  the  hands 
of  the  sheriff,  who  levied  them  upon  the  personal  property 
of  the  insolvent,  and  took  and  retained  the  possession 
thereof  before  the  assignee  had  qualified.  Afterward  the 
assignee  petitioned  the  County  Court  for  an  order  directing 
the  sheriff  to  surrender  to  him  the  possession  of  the  personal 
property  so  levied  upon,  for  the  purpose  of  enabling  the 
assignee  to  sell  the  same,  and  make  such  distribution  of  the 
proceeds  as  the  County  Court  might  direct,  among  the  cred- 
itors of  the  insolvent.  The  County  Court  June  19,  1897, 
granted  the  prayer  of  the  petition,  directed  a  sale  by  the 
assignee  of  the  property,  and  adjudged  to  appellee  Cassem 
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a  first  lien  upon  the  property,  and  ordered  that  his  jndj^- 
ment,  so  obtained,  be  first  paid  by  the  assignee  from  the 
proceeds  of  such  sale.  On  July  8, 1897,  appellant  Brown, 
as  one  of  the  creditors  of  Newman  I.  Watters,  moved  the 
County  Court  to  set  aside  and  vacate  that  portion  of  the 
order  above  mentioned  by  which  Cassem  was  given  a  first 
lien,  and  his  judgments  ordered  to  be  first  paid  out  of  the 
proceeds  of  such  sale.  The  court  denied  the  motion,  and  in 
the  particular  mentioned,  confirmed  the  former  order  of  the 
court,  from  which  appellant  prosecutes  this  appeal,  and 
assigns  for  error  the  refusal  of  the  County  Court  to  declare 
the  Cassem  judgments  void,  and  the  refusal  of  the  court  to 
hold  as  law  in  the  decision  of  the  case  certain  propositions 
submitted  to  it,  and  in  holding  others. 

The  facts,  points  and  arguments  in  respect  to  the  attack 
upon  the  validity  of  the  Cassem  judgments,  are  identical  in 
every  important  aspect  with  those  involved  in  Cassem  v. 
Brown,  page  846  this  volume.  The  questions  arising  for 
decision  in  this  case  are  necessarily  the  same  questions  we 
have  disposed  of  in  the  former  case,  and  are  here  decided 
in  the  same  way,  and  without  repetition  we  refer  to  the 
opinion  in  that  case  for  the  reasons  of  the  court. 

The  propositions  of  law  refused  and  held  bv  the  court,  of 
which  complaint  is  made,  conform  to  our  views  of  the  law, 
and  in  such  action  there  is  no  error. 

The  order  of  the  Countv  Court  will  be  affirmed. 


Insurance  Company  of  North  America  v.  J.  W.  Bird  et  al. 

1.  YtXDicrs—Sugtatned  by  the  Evidenec-^The  court  diBcnsses  the 
evidence,  and  concludes  that  the  jury  wese  justified  in  their  finding, 
and  that  it  can  not  be  disturbed  on  tlie  ground  that  it  is  not  supported 
by  the  evidence. 

2.  Evidence  —  Of  Former  Insurance  in  a  Suit  on  an  Inmranee 
Policy, — In  a  suit  on  an  insurance  policy,  the  court  holds  that  the  ruUng 
of  the  trial  court  in  admitting  evidence  of  former  insurance  was  proper 
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in  view  of  the  testimony  in  regard  to  the  way  insurance  had  generally 
been  effected  by  the  parties. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circait  Court  of 
La  Salle  County;  the  Hon.  Dorrancb  Dibbll,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1897.  Affirmed.  Opinion  filed 
February  28, 1808. 

D.  R.  BuBKE  and  Thomas  Bates,  attorneys  for  appellant 

Lincoln  &  Stead  and  Bbrves  &  Boys,  attorneys  for 
appell< 


Me.  JusncK  Wright  dbliy ebbd  the  opinion  of  the  Court. 

Appellees  sued  appellant  upon  an  oral  promise  to  reinsure 
property  covered  by  previous  insurance  for  several  years, 
and  upon  trial  by  jury,  the  issues  were  found  against  appel- 
lant, and  damages  assessed  at  $1,100,  and  judgment  accord- 
ingly, from  which  it  prosecutes  this  appeal. 

The  principal  contention  is  one  of  fact,  it  being  claimed 
by  appellees  that  they  had  applied  to  the  agents  of  appel- 
lant in  December,  1892,  for  a  new  policy,  on  discovery  of  a 
misdescription  in  the  old  policy,  of  the  insured  property,  at 
which  time  they,  as  claimed,  paid  the  premium  for  which 
a  receipt  was  given,  and  received  the  promise  for  a  new 
policy  to  be  issued  without  delay,  the  old  policy  expiring 
January,  1893.  The  new  policy,  if  issued,  was  never  deliv- 
ered to  appellees,  and  the  property  was  destroyed  by  fire  in 
November,  1893.  On  the  trial  appellee  Bird  testified  in 
substance  to  the  facts  above  stated,  and  that  the  receipt, 
which  he  claims  Williams,  the  agent,  delivered  to  him  for 
the  premium  for  the  new  policy,  was  lost.  The  testimony 
of  Bird  was  denied  by  Williams,  the  agent  of  appellant,  in 
every  material  point.  The  testimony  of  the  two  witnesses. 
Bird  on  the  one  side,  and  Williams  on  the  other,  was  sub- 
stantially all  the  evidence  upon  the  material  issues  of  fact 
submitted  to  the  jury.  In  view  of  the  whole  evidence,  in 
the  light  of  the  previous  dealings  of  the  parties  as  shown  by 
the  evidence,  and  other  facts  and  circumstances  shown  on  the 
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trial,  we  think  the  jury  were  justified  in  giving  credit  to  Bird. 
His  statement  concerning  the  facts  was  the  more  natural  and 
consistent  with  the  probabilities,  and  we  have  no  doubt 
considerations  of  this  sort,  as  they  well  might,  influenced 
the  jury  to  attach  more  weight  to  his  testimony.  Besides 
the  jury  saw  and  heard  the  witnesses,  and  so  did  the  trial 
judge,  who  approved  the  verdict,  and  they  could  best  deter- 
mine who  was  the  more  credible,  and  we  are  unwilling  to 
disturb  the  verdict  on  the  ground,  as  alleged,  it  is  not  sup- 
ported by  the  evidence. 

It  is  urged  in  this  court,  there  is  a  variance  between  the 
proof  and  the  declaration.  So  far  as  we  can  see  by  the 
record,  this  point  was  not  made  in  the  trial  court,  and  this 
being  true  it  comes  too  late  for  the  first  time  here. 

The  reason  for  this  rule  is  the  well  known  and  obviously 
just  one,  that  had  the  same  question  been  raised  at  the  trial, 
opportunity  for  amendment  would  have  been  afforded  to  the 
opposite  party,  and  the  ends  of  justice  been  thereby  sub- 
served. 

No  error  of  instructions  has  been  argued  in  this  court, 
and  the  assignment  of  error  in  that  respect  must  be  con- 
sidered as  having  been  abandoned.  Concerning  the  com- 
plaint of  counsel,  of  the  ruling  of  the  court  admitting  evi- 
dence of  former  insurance,  we  think  it  was  proper,  in  view 
of  the  testimony  of  Bird  and  Williams  in  regard  to  the  way 
in  which  insurance  had  been  generally  effected  by  them. 
The  method  of  renewing  the  insurance  in  the  last  instance, 
as  testified  by  Bird,  was  not  substantially  variant  from  the 
habit  of  former  years,  and  for  that  reason  no  material  error 
is  perceived  in  the  ruling  of  the  court  by  which  the  evidence 
was  admitted. 

Finding  no  errors,  the  judgment  of  the  Circuit  Court  will 
be  affirmed. 

DiBELL,  J.,  took  no  part. 
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Paul  6.  Hawley  t.  Jesse  W.  Garry. 

1.  Findings  by  the  Court— Not  Stuttained  by  the  Evidence,— The 
court  reviews  the  evidence  and  holds  that  there  is  a  clear  want  of  that 
degree  of  proof  required  by  law  to  warrant  the  finding  and  judgment  of 
the  courts 

2.  Error— Wt^^ou^  Injury.— Where  a  witness  testified  to  all  the 
facts  he  could  properly  have  been  permitted  to  answer  in  response  to 
certain  questions,  objections  to  which  were  sustained  by  the  court,  the 
error,  if  any,  is  harmless,  and  furnishes  no  ground  for  complaint. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  City  Court 
of  Aurora;  the  Hon.  R.  P.  Goodwin,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1897.  Reversed  and  remanded.  Opinion 
filed  February  28, 1898. 

Chas.  Wheaton,  attorney  for  appellant. 

Aldbich,  Winslow  &  Worcester,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

The  declaration  is  the  common  count  in  assumpsit  for 
goods  sold  and  delivered  by  the  appellee  to  the  appellant. 
A  jury  having  been  waived  the  trial  was  by  the  court, 
resulting  in  a  finding  and  judgment  against  appellant  for 
$1,257.13,  from  which  he  appeals  to  this  court,  assigning 
various  errors. 

It  appears  appellant  owned  several  tracts  of  land,  and 
had  given  to  his  son,  Frank  O.  Hawley,  the  use  of  one 
of  the  farms,  consisting  of  400  acres,  the  son  to  have  the 
rents  and  to  keep  up  the  improvements.  The  son  purchased 
tile  of  the  appellee,  for  which  this  suit  is  brought  against 
appellant.  The  tile  so  purchased  were  used  to  drain  the 
pasture  lands  on  the  farm  occupied  by  the  son,  the  ditch 
having  been  constructed  during  the  time  of  such  occupancy. 
Appellee,  assuming  the  son  owned  the  land,  sued  and  recov- 
ered a  judgment  against  him  for  the  value  of  the  tile,  and 
it  not  having  been  paid  was  thereafter  vacated  and  this  suit 
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was  instituted  against  appellant  for  the  same  tile,  it  being 
contended  that  he  was  the  undisclosed  principal,  for  whom 
the  son  was  agent  in  the  transaction.  It  does  not  appear 
affirmatively  that  appellant  ever  directly  authorized  his  son 
to  purchase  the  tile,  or  make  the  drain  upon  the  pasture 
lands.  Both  son  and  father  testify  the  latter  objected  to 
this  improvement  at  its  beginning  and  during  its  progress, 
and  that  appellant  never  advised  or  consented  to  it.  Appel- 
lee contends  the  son  was  the  agent  of  the  appellant  in  the 
purchase  of  the  tile  and  the  construction  of  tbe  drain. 

The  burden  of  proof  was  upon  the  appellee  to  establish 
this  fact  by  a  preponderance  of  the  evidence,  and  while  it 
is  not  essential  that  direct  or  positive  evidence  of  this  fact 
should  have  been  produced  on  the  trial,  it  being  sufficient 
to  prove  it  by  circumstantial  evidence,  still,  if  circumstances 
are  i^elied  upon  they  must  be  of  such  nature  and  weight, 
when  the  evidence  is  considered  together  as  a  whole,  to 
arise  to  that  degree  of  probative  force  required  to  establish 
the  affirmative  of  the  issue. 

It  appears  from  the  evidence  the  son  had  been  in  the  pos- 
session and  control  of  the  land  in  question,  in  person  or  by 
his  tenant,  for  ten  years,  during  which  time  he  received  the 
rents  as  his  own,  and  disposed  of  them  as  he  saw  fit.  tbe 
appellant  assuming  no  authority  or  control  in  that  respect. 
Our  conclusion  from  the  whole  evidence  is,  that  the  use  of 
the  farm  was  a  gift  by  the  appellant  to  his  son,  and  the  latter 
should  be  treated  as  any  other  tenant  in  his  relations  with 
his  la  ndlord.  The  relation  of  appellant  and  Frank  O,  Hawley 
was  that  of  landlord  and  tenant,  and  not  that  of  principal . 
and  agent.  The  evidence  is  far  short  of  proving  agency. 
The  direct  and  positive  evidence  negatives  such  relation, 
and  is  not  overcome  by  circumstances,  or  otherwise.  The 
tenant  was  not  authorized  to  make  permanent  improve- 
ments at  the  expense  of  his  landlord,  but  was  required 
under  the  terms  of  the  gift,  or  renting,  to  make  general 
repairs,  and  certain  tiling  on  the  ridge,  as  described  by  the 
evidence.  There  is  a  clear  want  of  that  degree  of  evidence 
required  by  law  to  warrant  the  finding  and  judgment,  and 
in  this  we  think  there  is  manifest  error. 
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It  is  earnestly  insisted  by  coansel  for  appellee  that  the 
proper  conclasion  to  be  drawn  from  the  evidence  is  that 
appellant  clothed  his  son  with  the  apparent  ownership  of 
the  land  and  held  him  out  to  the  world  as  such  owner,  in 
consequence  of  which,  persons  who  dealt  with  him  were 
misled  into  giving  him  credit,  and  therefore  the  principle  of 
estoppel  should  be  applied  to  prevent  injustice.  We  recog- 
nize no  force  in  this  position.  The  facts  do  not  warrant 
the  application  of  the  doctrine  of  estoppel.  Frank  O.  Haw- 
ley was  no  more  invested  with  the  appearance  of  ownership 
of  the  farm  in  question  than  any  other  tenant  of  land  would 
be,  and  had  appellee  inquired,  or  examined  the  public  rec- 
ords, he  could  not  have  been  misled.  It  was  his  own  fault 
that  he  did  not  know  appellant  owned  the  laud. 

It  is  also  contended  that  after  appellee  sued  Frank  O. 
Hawley  and  obtained  judgment  Against  him,  the  appellant 
promised  to  pay  it,  or  see  that  it  was  paid.  This,  however, 
is  disputed  by  appellant,  but  if  it  should  be  admitted,  the 
promise  would  be  a  nullity,  as  falling  within  the  statute  of 
frauds,  which  was  pleaded. 

Appellant  complains  of  the  ruling  of  the  court  in  sus- 
taining objections  to  certain  questions  to  the  witness  F.  O. 
Hawley,  tending  to  elicit  the  capacity  in  which  he  was  act* 
ing  when  he  made  the  contract  with  Curry,  whether  his 
father  authorized  him  to  make  the  contract,  and  consented 
to  the  tiling.  We  think,  in  sustaining  the  objections,  the 
court  ruled  properly,  as  the  effect  of  the  questions  was  to 
elicit  from  the  witness  his  own  conclusions,  rather  than  the 
facts  proper  to  be  stated.  Besides,  the  witness  afterward 
testified  to  all  the  facts  he  could  properly  have  been  per- 
mitted to  answer  in  response  to  the  questions,  objections  to 
which  the  court  had  sustained,  and  the  ersor,  if  such  it  be, 
was  therefore  harmless. 

For  the  error  to  which  we  have  referred,  the  judgment  of 
the  Circuit  Court  will  be  reversed  and  the  cause  remanded. 
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National  Surety  Co.  t.  T.  B.  Townsend  Brick  and  Con- 
tracting Co. 

1.  Evidence— J^Aftmato  of  the  Cost  of  Work  Performed  Under  the 
Provisiona  of  a  Contract. — Upon  the  failure  of  a  subcontractor  to  com- 
plete certain  work  contracted  to  be  done  by  him,  the  principal  contractor 
finished  the  work  and  brought  suit  for  damages.  The  trial  court  admitted 
evidence  of  estimates  made  by  the  witnesses  of  the  costs  and  expenses  of 
such  work,  and  rendered  judgment  against  the  subcontractor.  On  appeal, 
it  was  contended  that  the  principal  contractor  should  have  kept  a  strict 
account  of  all  work  and  expenditures  under  the  incompleted  contract, 
and  that,  the  trial  court  erred  in  admitting  estimates.  Held,  that  the 
ultimate  fact  to  be  ascertained  was  the  actual  work  done  and  materials 
furnished  and  their  reasonable  cost  and  expense,  and  that  any  evidence 
tending  to  show  this  was  proper  to  be  admitted  and  considered,  includ- 
ing that  objected  to. 

2.  Partnership — Participation  in  ProfitB  and  Losaee  Not  Condtmve 
Proof  of — Participation  in  the  profits  and  losses  of  a  particular  business 
is  not  a  conclusive  test  of  partnership,  if  it  shall  appear  the  parties  stood 
in  some  other  relation  to  each  other,  or  if  their  intention  was  not  to 
form  a  partnership  relation. 

Debt,  on  a  bond.  Error  to  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1897.    Affirmed.    Opinion  filed  February  28, 1898. 

Jack  &  Tichenob,  attorneys  for  plaintiff  in  error. 
Page,  Wead  &  Boss,  attorneys  for  defendant  in  error. 

Mb.  Justice  Wright  delivered  the  opinion  of  the  Court. 

Plaintiff  in  error  became  the  surety  in  the  sum  of  $1(»,000 
to  the  defendant  in  error,  for  Sinclair  &  Co.,  for  the  per- 
formance of  a  subcontract  made  bv  the  latter  with  the 
defendant  in  error  to  do  a  part  of  the  work  on  certain  pub- 
lic improvements  in  the  city  of  Peoria,  designated  as  the 
West  Bluff  Sewer  System,  for  the  construction  of  which 
the  defendant  in  error  had  previously  entered  into  a  con- 
tract with  the  city.  By  the  terms  of  the  subcontract 
Sinclair  &  Co.  were  also  to  purchase  of  defendant  in  error 
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brick  and  other  material  necessary  to  construct  the  part  of 
the  sewer  undertaken  by  them,  at  prices  stipulated  in  the 
contract.  Sinclair  &  Co.  entered  upon  the  performance  of 
their  contract,  but  soon  after  abandoned  further  work; 
whereupon  defendant  in  error  notified  plaintiff  in  error  that 
unless  it  or  Sinclair  &  Co.  would  resume  and  fulfill  the  sub- 
contract, it  would  be  held  liable  under  the  terms  of  its 
suretyship  for  such  damages  as  might  result  from  such 
failure;  and  later,  in  writing,  gave  further  notice  that  it 
would  proceed  to  do  the  work,  keep  a  strict  account  of  the 
cost,  and  require  plaintiff  in  error  to  pay  such  damages  as 
they  might  sustain  on  account  of  the  non-fulfillment  of  the 
contract  of  Sinclair  &  Co.  Neither  Sinclair  &  Co.  nor 
plaintiff  in  error  resumed  the  work  prescribed  in  the  con- 
tract, and  defendant  in  error  undertook  and  finished  it,  in 
connection  with  the  residue  of  the  work  of  the 'system 
Included  in  its  contract  with  the  city,  and  thereafter  com- 
menced this  suit  to  recover  damages. 

In  the  performance  of  the  work  on  the  whole  system  no 
complete  separate  account  was  kept  by  defendant  in  error 
of  the  cost  of  the  work  covered  by  the  Sinclair  &  Co.  con- 
tract, many  of  the  items  being  blended  with  other  portions  of 
the  work  on  the  general  improvement,  presumably  because 
of  the  inconvenience  or,  may  be,  impossibility  of  separating 
the  particular  from  the  general  work.  Previous  to  making 
the  contract  with  Sinclair  &  Co.,  and  after  the  contract 
with  the  city,  defendant  in  error  made  an  agreement  with 
Adams  Bros.,  by  which  the  latter  were  to  work  on  the 
improvements,  and  receive  one- half  the  profits  and  share 
one-half  the  losses.  Plaintiff  in  error  was  not  informed,  or 
did  not  know  of  this  agreement  before  or  at  the  time  it 
became  surety  for  Sinclair  &  Co.  Adams  Bros,  worked  on 
that  portion  of  the  improvements  included  in  the  incom- 
pleted contract,  as  well  as  the  general  system.  A  jury 
having  been  waived,  the  trial  was  by  the  court,  resulting  in 
a  finding  and  judgment  against  plaintiff  in  error  for  $9,718, 
to  reverse  which  this  writ  of  error  is  prosecuted. 

Several  errors  have  been  assigned,  those  chiefly  urged  by 


314  Appellate  Courts  op  Illinois. 

Vol.  74.]       Nat  Surety  CJo.  v.  T.  B.  Townsend  Brick  Co. 

counsel  being,  the  finding  and  judgment  are  against  the  evi- 
dence, and  the  contract  with  Adams  Bros,  created  a  part- 
nership between  the  latter  and  the  defendant  in  error,  and 
thereby  rendered  the  bond  invalid  because  of  concealed 
parties  to  the  contract. 

Under  the  first  head,  it  is  urged  by  counsel,  the  defendant 
in  error  should  have  kept  a  strict  account  of  all  work  and 
expenditures  under  the  incompleted  Sinclair  contract,  and 
that  the  court  erred  in  permitting,  as  it  did,  evidence  of 
estimates  made  b}^  the  witnesses  of  the  costs  and  expenses 
of  such  work.  We  have  examined  the  undertaking  of  the 
plaintiff  in  error,  and  find  no  provision  in  the  contract 
requiring  such  accounts  to  be  kept.  It  may  be  counsel  do 
not  strongly  insist  upon  an  express  stipulation  of  that 
nature,  but  that  the  contract  should  be  so  construed,  or  the 
defendant  in  error  should  be  held  to  its  promise  contained 
in  the  written  notice  addressed  to  plaintiff  in  error,  that  it 
would  keep  such  accounts.  We  can  not  so  construe  the  con- 
tract; and  neither  do  we  think  the  promise  contained  in  the 
notice  of  the  binding  nature  of  a  contract,  for  it  can  not  be 
maintained  there  was  a  consideration  for  it.  Besides  the 
plaintiff  in  error,  according  to  the  legal  effect  of  its  contract, 
itself  had  the  right  to  do  the  work,  or  failing  in  that,  the  right 
of  a  qualified  superintendence  to  the  extent  of  knowing  the 
nature  and  cost  of  the  work  done,  while  in  its  progress,  and 
thereby  have  been  personally  enabled  to  have  kept  the 
account.  Although  notified,  it  manifested,  by  its  silence 
and  inaction,  an  indifference  in  this  respect,  until  defendant 
in  error  bj  its  own  contract  with  the  city,  was  compelled  to 
act  for  its  own  protection.  Whether  an  account,  such  as 
contended  for,  had  been  kept,  either  by  the  one  or  the  other 
of  the  parties,  or  both,  as  an  evidential  element,  it  would 
have  been  inconclusive  in  its  nature,  for  it  could  have  been 
disputed  by  either  party  to  the  suit,  and  the  same  kind  of 
evidence  to  which  objection  is  now  urged  would  have  been 
admissible  in  furtherance  of  such  dispute.  The  ultimate 
fact  to  be  ascertained  was  the  actual  work  done  and  mate- 
rials furnished  and  their  reasonable  cost  and  expense,  and  any 


Second  District — Decembeb  Term,  1897.  315 

Nat.  Surety  Co.  ▼.  T.  B.  Townsend  Brick  Co. 

evidence  tending  to  show  this  was  proper  to  be  admitted  and 
considered.  Kor  can  we  say  the  trial  jud^e  was  wrong  in  his 
conclusions  upon  the  whole  evidence,  which  we  think  fairly 
sustains  the  finding,  and  the  amount  of  damages  assessed. 

The  only  remaining  question  for  this  court  to  determine 
is  whether  the  ao^reement  bv  defendant  in  error  with 
Adams  Bros.,  made  before  the  contract  with  Sinclair  &  Co., 
by  which  they  were  to  receive  one-half  the  profits  and 
share  one-half  the  losses  under  the  contract  with  the  city, 
and  the  failure  of  the  defendant  in  error  to  inform  the 
plaintiff  in  error  of  such  fact,  previous  to  its  undertaking  of 
suretyship,  results  in  the  invalidity  of  the  bond. 

Counsel  for  plaintiff  in  error  earnestly  argue  the  agree- 
ment constituted  Adams  Bros,  partners  with  the  defendant 
in  error,  and  creates  in  them  an  interest  as  such,  and  that 
therefore  it  was  the  right  of  plaintiff  in  error,  before  it 
entered  into  the  contract,  to  know  the  parties  thereto,  and 
that  a  concealment  of  this  fact  had  the  effect  to  make 
Adams  Bros,  partners  to  the  contract,  when  discovered. 
We  do  not  agree  with  this  contention,  notwithstanding  the 
plausibility  with  which  counsel  have  presented  it.  From  a 
careful  consideration  of  the  evidence  upon  this  point,  we 
have  reached  the  conclusion  the  agreement  with  Adams 
Bros,  did  not  create  a  partnership;  no  partnership  was 
intended;  they  were  merely  the  employes  of  the  defendant 
in  error,  and  their  sharing  the  profits  and  losses  was  a  mere 
measure  of  compensation  for  the  work  to  be  done;  the  facts 
and  circumstances  in  evidence  repel  every  other  inference. 

Participation  in  the  profits  and  losses  of  a  particular  busi- 
ness is  not  a  conclusive  test  of  partnership,  if  it  shall  appear 
the  parties  stood  in  some  other  relation  to  each  other,  or  if 
their  intention  was  not  to  form  a  partnership  relation. 
Whether  a  partnership  exists  is  a  question  of  fact;  what  a 
partnership  is,  is  a  question  of  law.  There  may  be  a  part- 
nership as  to  third  persons,  though  the  parties  are  not 
partners  inter  se.  In  such  cases,  however,  the  principle  of 
estoppel  has  been  usually  invoked  to  prevent  injustice  to 
such  tiiird  persons.    Here  there  is  no  element  of  estoppel, 
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for  it  can  not  be  said  the  plaintiff  was  in  any  way  misled,  or 
defrauded,  at  the  time  it  entered  into  the  nndertaking  of 
suretyship  with  defendant  in  error,  by  reason  of  the  fact 
that  Adams  Bros,  were  to  share  in  the  profits  and  losses  of 
the  enterprise,  a  fact  unknown  to  it  when  the  contract  was 
made  and  in  no  way  prejudicial  to  it  afterward.  Ko  injus- 
tice resulted  to  it,  either  by  that  fact  or  its  concealment. 

In  JJiehoflf  v.  Dudley,  40  111.  406,  it  is  said :  **  As  a  general 
rule,  w^hen  the  agreement  provides  for  a  division  of  the 
profits  simply,  the  law  will  infer  a  partnership,  but  even 
then  the  first  and  controlling  element  is  the  intention  of 
the  parties  between  themselves.  If,  from  the  agreement, 
anything  appears  which  repels  the  inference  of  such  inten- 
tion,  then  as  between  the  parties  they  are  not  such  part- 
ners. The  rule,  however,  is  different  as  to  third  persons,  for 
in  that  case  the  general  rule  is  that  participation  in  the 
profits  renders  them  partners.  There  is  no  absolute  rule  of 
law  that  a  participation  in  the  profits  renders  the  partici- 
pant a  partner.  It  is  only  a  presumption  of  the  law,  which 
prevails  in  the  absence  of  controlling  circumstances,  but  is 
controlled  by  them.  This  seems  to  be  the  extent  of  the  rule 
announced  by  the  authorities.  And  there  is  no  hardship 
on  third  persons  where  the  party  does  not  hold  himself 
out  as  a  partner.  The  rule  as  to  the  intention  of  the  parties 
between  themselves  does  not,  however,  prevail  as  to  third 
persons,  when  they  have  held  themselves  out  to  the  world 
as  partners.  In  such  a  case  they  are  estopped  from  deny- 
ing the  existence  of  a  partnership.  And  for  the  obvious 
reason,  that  if  it  should  be  permitted,  it  would  result  in  a 
fraud  and  wrong  to  persons  dealing  with  them  on  the 
supposition  that  they  were  partners.  By  holding  them- 
selves out  as  partners,  third  persons  are  induced  to  extend 
them  credit  on  the  supposition  that  they  are  bound  by  the 
contracts  of  the  firm." 

It  is  said  by  Chancellor  Kent,  Vol.  Ill,  p.  33,  that  "a  per- 
son may  bo  allowed  in  special  cases  to  receive  a  part  of  the 
profits  of  a  business,  without  becoming  a  legal  or  responsi- 
ble partner,  as,  by  agreement,  he  may,  by  way  of  rent, 
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receive  a  portion  of  the  profits  of  a  farm  or  tavern  without 
becoming  a  partner.  So  a  clerk  or  agent  may  be  allowed  a 
portion  of  the  profits  on  sales,  as  a  compensation  for  labor, 
or  a  factor,  a  percentage  on  sales,  without  becoming  a  part- 
ner, when  it  appears  to  be  intended  merely  as  a  mode  of 
payment,  adopted  to  secure  increased  exertion,  and  it  is  not 
understood  to  be  an  interest  in  the  profits,  in  that  charac- 
ter o|  profits.  So  seamen  may  take  a  share,  by  agreement 
with  the  ship  owners,  in  the  profits  of  a  whole  fishery,  or 
coasting  voyage,  as  compensation  for  their  services,  and 
shipments  from  this  country  to  India  upon  half  profits  are 
usual;  and  the  responsibility  of  partners  has  never  been 
supposed  to  flow  from  such  special  agreements." 

In  Snell  v.  DeLand,  43  111.  323,  where  A  and  B  as  part- 
ners, and  C  and  D  as  partners,  composing  distinct  firms, 
made  a  contract  with  £  to  furnish  him  a  certain  quantity 
of  wool,  and  agreed  among  themselves  to  share  profit  and 
losd  in  the  speculation,  each  person  to  furnish  a  certain 
proportion  of  the  wool,  it  was  held,  that  as  to  such  transac- 
tion they  could  not  be  considered  partners  between  them- 
selves or  as  to  third  persons. 

It  conclusively  follows,  from  the  authorities  quoted,  that 
Adams  Bros,  were  not  partners  with  the  defendant  in  error 
in  the  contract  with  the  city,  or  otherwise,  and  therefore 
had  no  interest  as  such  in  the  contract  with  Sinclair  & 
Companv,  for  which  the  plaintiff  in  error  was  surety. 

Finding  no  error  in  the  proceedings  and  judgment  of 
the  Circuit  Court,  the  latter  will  be  aflSrmed. 


Bockford  Wholesale  Grocery  Co.  v.  Standard  Grocery  and 

Meat  Co.  et  al. 

1.  Corporations— IV«/ercnce«  hy  Tnsolveni  Corporationa.^The  gen- 
eral rule  is,  that  an  insolvent  corporation  may,  like  a  nataral  person  in 
a  like  condition,  make  preferences  to  individual  creditors,  or  classes  of 
creditors,  over  others. 

2.  SAXE^Preferenees  in  Favor  of  Creditors  to  Whom  Directors  are 
lAabU  <zs  Guarantors.— The  directors  or  other  agents  of  an  insolvent 
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corporation  can  not  give  themselves  any  advantage  or  preference  in  tbe 
payment  of  claims  due  them  by  the  corporation  at  the  expense  of  other 
creditors  but  this  rule  does  not  prevent  preferences  in  favor  of  other 
creditors  even  where  such  preferences  may  in  a  certain  contingency 
result  in  benefit  to  the  directors. 

8.  Samx— Preferences  by  Ineolvent  Corporations — Liability  of  Direo- 
tors, — Where  the  assets  of  a  corporation  are  implied  to  the  payment  of  a 
just  debt,  held  by  a  creditor  who  has  a  light  to  receive  payment,  direct- 
ors of  the  corporation  who  were  guarantors  of  the  debt,  can  not  be  held 
liable  in  damages  to  other  creditors  of  the  corporation  under  the  rule 
forbidding  creditors  preferring  themselves. 

Bill,  for  relief  against  the  directors  of  an  insolvent  corporation. 
Appeal  from  the  Circuit  Court  of  Winnebago  County;  the  Hon.  John 
C.  Garyer,  Judge,  presiding.  Heard  in  this  court  at  the  December  term, 
1897.    Aflarmed.    Opinion  filed  February  28,  1898. 

A.  B.  Early,  attorney  for  appellant. 
Works  &  Hybr,  attorneys  for  appellees. 

Mr.  Justiob  Wright  delivered  the  opinion  of  the  Court. 

Appellant  filed  its  bill  in  equity  against  appellees,  the 
latter  beffig  a  corporation,  and  seven  of  its  nine  directors. 

The  substance  of  the  facts  stated  in  the  bill,  omitting  the 
mere  conclusions  of  the  pleader,  so  far  as  material  to  the 
questions  to  be  discussed  in  this  opinion,  are,  that  on  Feb- 
ruary 21, 1896,  the  appellee  corporation  owed  the  appellant 
for  goods  sold,  $377.23,  and  at  the  time  such  indebtedness 
was  incurred  the  appellee  company  was  insolvent,  and 
known  to  be  so  by  the  directors,  which  fact  was  unknown  to 
appellant,  and  concealed  from  it  by  the  management  of  the 
company.  Previous  to  the  debt  of  appellant,  the  appellee 
company  owed  the  Manufacturers  National  Bank  of  Rock- 
ford  $500,  for  which  it  had  given  its  promissory  note,  upon 
which  the  seven  appellee  directors  were  guarantors,  or  sure- 
ties for  their  company;  that  on  the  evening  of  February 
21,  1896,  the  seven  directors  met,  with  one  other,  who  later 
abandoned  the  meeting,  authorized  and  caused  to  be  executed 
by  the  corporation  to  said  bank  a  judgment  note  for  tbe 
$500,  knowing  at  the  time  the  insolvent  condition  of  the 
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company,  and  that  a  judgment  and  execution  would  con- 
sume all  the  property  of  the  concern,  leaving  nothing  for 
appellant  or  olher  creditors,  and  thereby  give  to  the  bank 
a  preference  to  the  exclusion  of  other  creditors  of  the  cor- 
poration; that  the  seven  directors  intended  the  bank  would 
take  judgment  upon  such  note  and  proceed  to  execution  and 
sale,  which  the  bank  did  on  the  following  day,  and  the 
stock  and  fixtures  of  the  appellee  corporation,  being  all  of 
its.  property,  were  sold  under  execution,  issued  on  such 
judgment  for  $245.33,  and  applied  upon  such  judgment;  that 
the  property  sold  was  worth  more  than  the  amount  real- 
ized for  it.  That  appellant  afterward  obtained  judgment 
against  appellee  company  for  its  claim,  upon  which  execu- 
tion issued,  and  was  on  July  27,  1896,  returned  no  property 
found  and  unsatisfied.  And  further,  the  bill  concludes  the 
judgment  note  was  given  at  the  instigation  of  the  seven 
directors  to  create  a  preference  in  their  behalf,  in  their 
interest,  to  their  advantage,  to  secure  their  liabilities,  and  to 
relieve  themselves  from  the  payment  of  the  latter  and 
becoming  direct  creditors  of  the  corporation,  and  prays  for 
personal  decree  against  the  seven  directors  participating  in 
such  action,. requiring  them  to  pay  the  judgment  of  appel- 
lant or  some  equitable  proportion  thereof. 

A  general  demurrer  having  been  interposed  to  the  bill 
the  court  sustained  it,  and  tuereupon  appellant  abiding  by 
its  bill,  it  was  dismissed  by  the  court  for  want  of  equity, 
from  which  decree  appellant  prosecutes  this  appeal  and 
assigns  such  action  of  the  court  for  error. 

The  essential  questions  for  decision  arising  upon  the  facts 
as  presented  by  tha  bill,  are :  May  the  directors  of  a  known 
insolvent  corporation  give  a  preference  to  a  creditor  whose 
claim  is  secured  by  the  personal  guaranty  of  the  directors  ? 
And  if  this  question  is  answered  in  the  affirmative :  Do  the 
directors  giving  such  preference  thereby  become  personally 
liable  to  the  non-preferred  creditors  for  the  excess  of  the 
preferred  payment  above  that  which  would  be  a  pro  rata 
share  of  the  assets  of  the  corporation,  if  equally  distributed 
among  all  its  creditors  ? 

To  simplify  the  discussion  it  may  be  conceded  the  well 
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established  doctrine  of  the  adjudicated  cases  is,  that  the 
directors,  or  other  agents,  of  an  insolvent  corporation  can 
not  give  themselves  any  advantage  or  preference  in  pay- 
ment of  claims  due  them  by  the  corporation  at  the  expense 
of  other  creditors.  The  general  rule,  however,  is  that  in  the 
absence  of  a  statute  to  the  contrary,  an  insolvent  corpora- 
tion may,  like  natural  persons  in  like  condition,  make  pref- 
erences to  individual  creditors,  or  class  of  creditors,  over 
others.  Blair  v.  Illinois  Steel  Company,  159  111.  350  and 
cases  there  cited. 

In  the  case  mentioned  the  only  grounds  upon  which  it 
was  contended  that  the  creditors  were  not  entitled  to  be 
preferred,  was  that  certain  directors  of  the  corporation  had 
guaranteed  the  payment  of  their  debts,  which  is  the  same 
question  here  presented.  The  court  there  said :  "  If  it  is 
a  sufficient  reason  for  depriving  them  of  that  right,  it  must 
be  upon  the  theory  that  otherwise  the  preference  would 
result  in  some  benefit  to  the  guarantors,  directors  of  the 
company,  and  that  too  without  any  proof  tending  to  estab- 
lish that  fact — that  is  to  say,  there  is  no  affirmative  proof 
in  this  record  that  these  guarantors  are  solvent  or  can  be 
made  to  respond  to  these  creditors  for  any  balance  which 
may  remain  due  them  after  the  company  assets  are  exhausted. 
For  anything  here  appearing,  if  the  contention  that  because 
the  creditors  had  the  names  of  the  directors  upon  their  notes 
as  guarantors  deprives  them  of  the  right  secured  to  other 
creditors  to  be  preferred,  be  maintained,  they  must  suffer 
loss  merely  because  they  had  such  guaranty.  We  do  not 
understand  that  the  rule  which  authorizes  an  insolvent  cor- 
poration to  give  preference  to  one  or  more  of  its  creditors, 
or  class  of  creditors,  in  the  distribution  of  its  assets,  to  the 
exclusion  of  others,  is  limited  by  the  mere  fact  that  such 
preference  may,  in  a  certain  contingency,  result  in  benefit 
to  directors  of  the  company,  and  the  authorities,  so  far  as  we 
have  been  able  to  ascertain,  are  to  the  contrar3\"  Citing 
Sanford  Fork  and  Tool  Co.  v.  Howe,  Brown  &  Co.,  157  U. 
S.  812,  and  Henderson  v.  Indiana  Trust  Co.,  40  N.  E.  Rep. 
(Ind.)  516. 

In  the  case  here  presented  we  find  no  averments  in  the 


Second  District — December  Term,  1897.  321 

-  I 

Patterson  ▼.  Patterson. 

bill  that  the  seven  directors,  or  any  of  them,  were  solvent, 
and  while  we  do  not  understand  that  fact  would  have  con- 
trolled the  decision  to  which  we  have  referred,  the  absence 
of  it  here  renders  the  two  cases  parallel  upon  the  question 
discussed,  and  we  feel  compelled  to  decide  the  same  way, 
and  hold  the  creditor  had  the  right  to  accept  and  receive 
the  advantage  of  the  preference  p:iven  by  the  judgment 
note,  and  that  which  it  was  the  right  of  the  bank  to  receive 
it  was  the  right  of  the  directors  to  give,  and  no  fraud  could 
result  therefrom,  for  it  is  not  contended  the  indebtedness  of 
the  bank  was  not  bona  fide.  The  assets  of  the  corporation 
were  applied  to  the  payment  of  a  just  debt,  in  the  hands  of 
a  creditor  who  had  the  right  to  receive  it,  and  this  was  all 
the  law  demanded. 

If  the  directors  had  the  right  to  give  the  preference  as 
they  did,  and  under  the  circumstances  stated,  it  is  difficult 
to  maintain  the  position  they  are  personally  liable  for  doing 
that  which  the  law  allowed.  That  which  is  lawful  can  not 
well  be  wrongful,  and  without  a  wrong  there  can  be  no 
cause  of  action. 

The  demurrer  to  the  bill  was  properly  sustained,  and  the 
decree  of  the  Circuit  Court  will  be  affirmed. 


William  F.  Patterson  y.  George  A.  Patterson^  Adm'r. 

1.  Administration  of  Estates— -4n  Agreement  Between  Heirs  as  to, 
Hdd  Revocable, — The  heirs  of  a  deceased  person  authorized  one  of  their 
number  to  collect  all  debts  due  the  estate  on  account  of  a  particular 
business  conducted  by  the  deceased  in  his  lifetime,  and  to  take  full 
charge,  management  and  control  of  such  business,  the  agreement  to 
continue  in  force  for  one  year.  Held,  that  the  contract  constituted  such 
heir  the  agent  of  all  the  heirs,  but  that  they  or  any  of  them  could  revoke 
it  at  any  time  before  its  complete  execution,  and  that  the  appointment 
of  an  administrator  at  the  instance  of  one  of  them  effected  such  revo- 
cation. 

Citation,  in  probate.  Error  to  the  Circuit  Ck>urt  of  Carroll  County; 
the  Hon.  John  C.  Garter,  Judge,  presiding.  Heard  in  this  court  at 
the  December  term,  1897.    Affirmed.    Opinion  filed  February  28,  1898. 

Yok  LXXIY  n 
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J.  M.  Hunter  and  Geo.  L.  Hoffman,  attorneys  for  plaint- 
iff in  error, 

Ralph  E.  Eaton  and  John  D.  Turnbaugh,  attorneys  for 
defendant  in  error. 

Mr.  Justice  "WRianr  delivered  the  opinion  of  the  Court. 

The  defendant  in  error  was  appointed  administrator  of 
the  estate  of  William  P.  Patterson,  deceased,  at  the  instance 
of  the  widow  and  all  the  heirs,  except  the  plaintiff  in  error, 
who  is  also  one  of  the  heirs.  At  the  May  term,  1S96,  of 
the  County  Court,  a  citation,  nnder  the  provision  of  the 
statute,  was  issued  against  the  plaintiff  in  error,  for  the  pur- 
pose of  obtairiing  the  order  of  the  court,  requiring  him  to 
deliver  certain  books  of  account  of  the  estate,  then  in  his 
possession,  to  the  administrator.  Plaintiff  in  error  defended 
against  this  proceeding,  under  an  agreement  made  by  the 
widow  and  heirs  of  the  intestate,  as  follows : 

Know  all  men  by  these  presents :  That  we,  Elizabeth 
Patterson,  James  F.  Patterson,  William  F.  Patterson  and 
George  A.  Patterson,  being  the  widow  and  only  children 
and  only  heirs  at  law  of  William  Patterson,  late  of  the 
county  of  Carroll,  and  State  of  Illinois,  deceased,  hereby 
mutually  stipulate  and  agree  among  ourselves  that  the  said 
William  F.  Patterson  is  hereby  authorized  and  empowered 
to  collect  all  debts  due  the  estate  af  said  William  Patterson, 
deceased,  for  lumber  and  coal  only,  and  out  of  the  proceeds 
thereof  to  pay  all  creditors  who  hold  just  claims  against 
said  estate;  and  that  he,  the  said  William  F.  Patterson,  is 
hereby  authorized  and  empowered  to  take  full  charge,  man- 
agement and  control  of  the  lumber  and  coal  business 
belonging  to  the  estate  of  the  said  William  Patterson, 
deceased,  and  all  business  pertaining  to  said  lumber  and 
coal :  Provided^  however,  that  he  shall  make  a  full  and 
complete  account  or  statement  to  the  other  heirs  herein 
named,  of  his  acts  and  doings  in  that  behalf,  whenever 
required  to  do  so  by  any  or  either  of  them,  and  shall  account 
for  any  moneys  or  property  which  may  come  into  his  hands 
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by  virtue  of  this  agreement,  to  which  the  other  heirs  herein 
named  may  be  at  any  time  entitled  to,  either  as  heirs  or 
distributees. 

This  contract  or  agreement  to  continue  or  be  in  force  for 
the  term  of  one  year  from  date  unless  said  business  is  fully 
closed  np  sooner. 

Witness  our  hands  and  seals  this  13th  day  of  January, 
1896. 

Mrs.  Elizabeth  Patterson,     [Seal.] 

per  Gap. 
James  F.  Patterson,  [Seal.] 

Wm.  F.  Patterson,  [Seal.] 

G.  A.  Patterson,  [Seal.] 

The  County  Court  ordered  the  books  to  be  delivered  to 
the  administrator,  and  the  case  was  removed  by  appeal  to 
the  Circuit  Court,  where  a  similar  order  in  a  modified  form 
was  entered,  to  reverse  which  this  writ  of  error  was  prose- 
cuted, plaintiff  in  error  insisting  that  under  the  terms  of 
the  written  agreement  he  is  entitled  to  retain  the  posses* 
sion  of  the  books  and  accounts.  It  appears  from  the  evi- 
dence the  plaintiff  in  error,  before  proceedings  were  begun, 
had  surrendered  to  the  administrator  all  other  property  of 
the  estate  then  in  his  custody. 

The  only  question  for  this  court  to  determine  is  the  effect 
to  be  given  to  the  agreement  of  the  parties  which  we  have 
quoted  above.  It  is  insisted  by  counsel  for  the  plaintiff  in 
error,  the  stipulation  invested  the  latter  with  the  independ- 
ent right  to  conduct  the  business  mentioned  in  the  writing, 
and  to  collect  the  accounts  and  distribute  the  avails  thereof 
after  the  payment  of  the  creditors,  and  that  there  was  no 
necessity  for  administration.  The  case  of  People  v.  Abbott, 
105  IlL  588,  is  referred  to  as  controlling  authority  in  this 
respect  Upon  an  examination  of  that  case,  compared  with 
the  facts  here  presented,  there  will  be  found  a  wide  distinc- 
tion. In  the  Abbott  case,  supra^  all  the  debts  of  the  estate 
had  been  paid,  the  property  divided,  and  the  agreement 
fully  executed  before  the  appointment  of  the  administrator. 
Nothing  remained  for  an  administrator  to  do,  and  all  that 
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could  be  accomplished  by  the  order  sought  in  that  case,  to 
surrender  the  notes  then  in  question,  would  have  been  to 
enable  the  administrator  to  collect  them  and  straightway 
pay  the  money  to  the  parties  from  whom  they  were 
obtained,  and  this  being  a  useless  act  was  not  required. 
Such  are  not  the  facts  here  presented.  The  administrator 
already  had  possession  of  a  portion  of  the  propert}^  and  it 
was  necessary,  to  enable  him  to  make  correct  and  final  dis- 
tribution of  the  estate,  that  all  of  it  should  pass  into  his 
hands.  The  equitable  owners  of  the  property  had  the  right 
to  require  this,  unless  the  terms  of  the  agreement  they  had 
made  prevented  it.  Our  construction  of  that  instrument  is, 
that  plaintiff  in  error  was  thereby  constituted  the  agent  of 
the  equitable  owners  of  the  property  for  the  time  being,  to 
do  the  things  with  it  therein  stipulated,  and  which  they  or 
any  of  them  could  revoke  at  any  time  before  its  complete 
execution.  The  appointment  of  an  administrator,  at  the 
instance  of  a  party  to  the  agreement,  as  was  done,  effected 
such  revocation,  and  conferred  legal  authority  on  the  admin- 
istrator over  all  the  estate,  regardless  of  the  agreement. 
The  order  of  the  Circuit  Court  will  be  affirmed. 


George  J.  Seaburg  v«  Singer  &  Wheeler. 

1.  PEBBUMPnoNS— fVtwn  Taking  Notes,  cw  to  Whom  Money  is  Loaned.— 
Where  the  question  for  decision  is,  to  whom  was  a  sum  of  money  in  fact 
loaned,  to  a  corporation  or  to  its  president  in  person,  the  fact  that  the 
lender  took  from  said  president  his  individual  notes  for  the  money,  and 
afterward  renewed  the  same,  makes  out  a  prima  facie  ceae  that  the  loan 
was  to  him  in  person  and  not  to  the  corporation. 

Assumpsii,  for  money  loaned.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1897.  Affirmed.  Opinion  filed  Feb- 
ruary 28, 1898. 

BuLKLEY,  Orat  &  MoRB  and  Jaok  &  Tichenob,  attorneys 
for  appellant. 
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The  interpretatioa  the  parties  themselves  put  upon  a 
contract  is  the  one  the  court  will  adopt  Vermont  S.  M.  £. 
Church  v.  Brose,  104  111.  212. 

WorsLow  Evans,  attorney  for  appellee;  L  0.  Pinknby, 
of  counseL 

Mb.  Justice  Wbioht  delivered  the  opinion  of  the  Court. 

Action  in  assumpsit,  with  the  common  counts,  by  appel- 
lant against  appellee,  for  money  lent.  A  jury  being  waived 
the  trial  was  by  the  court,  resulting  in  a  finding  and  judg- 
ment against  appellant  in  bar  of  action  and  for  costs,  from 
which  he  appeals  to  this  court,  and  insists  upon  a  reversal  of 
the  judgment  chiefly  because,  as  claimed,  the  finding  and 
judgment  are  against  the  evidence  in  the  case. 

It  appear^  from  the  evidence  that  Peter  J.  Singer  was 
the  president  and  business  manager  of  the  appellee,  a  cor- 
poration doing  business  in  the  city  of  Peoria,  and  that 
appellant,  residing  iu  the  city  of  New  York,  on  April  4, 
1894,  loaned  $10,000,  either  to  Peter  J.  Singer  in  person, 
or  to  the  corporation  of  which  he  was  president  and  busi- 
ness manager,  and  the  issue  in  the  trial  court  was,  whether 
the  money  was  lent  to  the  appellee,  and  the  same  issue  is 
renewed  here.  There  is  no  question  of  law,  nor  as  to  the 
admissibility  of  evidence,  urged  upon  the  consideration  of 
this  court.  The  only  question  therefore  for  us  to  determine 
is  one  of  fact. 

The  appellant  claims  the  money  advanced  by  him  was,  in 
the  first  instance,  intended  as  a  loan  to  the  appellee.  How- 
ever this  may  be,  it  is  undisputed  that  two  individual  notes 
of  P.  J.  Singer  for  $5,000  each  were  accepted  by  the  appel- 
lee for  the  money  advanced  by  him,  and  afterward  renewed 
in  the  same  form.  These  notes  were  secured  by  collateral, 
consisting  of  certifi!bates  of  stock  of  the  Singer  &  Wheeler 
corporation  to  the  amount  of  $20,000.  Previous  to  the  loan 
appellant  required  a  statement  concerning  the  financial 
condition  of  the  appellee,  and  this  circumstance  is  insisted 
upon  in  corroboration  of  the  theory  that  the  loan  was  to  it. 


74    326 
181s    64 


326  Appellate  Courts  of  Illinois. 

Vol.  74.]  Morse  v.  Rochester  Loan  &  Banking  Co. 

The  answer  to  this,  however,  is  that  it  is  not  probable  the 
appellee  was'  the  owner  of  stock  within  its  own  organization, 
it  being  more  reasonable  the  same  was  owned  individually  by 
P.  J.  Singer,  who,  being  president  of  the  company,  was  of 
necdssity  a  shareholder,  and  the  investigation  of  the  finan- 
cial condition  of  the  corporation  was  designed  to  ascertain 
the  value  of  the  security  offered. 

From  the  correspondence  by  letters  between  the  parties 
some  confusion  may  appear.  This  doubtless  is  explained  by 
the  fact  that  P.  J.  Singer  was  the  president  of  appellee,  and 
if  such  correspondence  was  the  only  evidence  in  the  case,  it 
might  be  inferred  the  loan  was  to  the  appellee.  The  appel- 
lant, however,  having  accepted  the  individual  notes  of  P.  J. 
Singer,  and  afterward  renewed  the  same,  established  the 
fact,  pri/ma  facie^  the  loan  was  to  him,  and  the  burden  of 
proof  was  cast  upon  appellant  to  overcome  this  by  a  pre- 
ponderance of  the  evidence,  and  to  prove  that  the  money 
was  in  fact  lent  to  appellee.  P.  J.  Singer  was  a  witness  in 
the  case,  and  testified  in  substance  that  the  notes  given  by 
him  to  appellee  represented  the  true  character  of  the  trans- 
action, and  we  think  this  testimony,  combined  with  the 
notes,  being  the  individual  obligations  of  P.  J.  Singer,  over- 
comes the  claim  of  appellant  that  the  loan  was  to  appellee, 
and  the  judgment  of  the  Circuit  Oourt  will  therefore  be 
affirmed. 


Jenale  E.  Morse  and  Frank  Morse  v.  Rochester  Loan  and 

Banking  Co. 

1.  MORTQAOBS— ^oroe  and  Effect  after  Foreclosure  and  SaJe—D^ 
eiency. — ^Where  there  is  a  deficiency  arising  from  a  sale  of  premises  under 
a  decree  of  foreclosure,  and  such  deficiency  is  paid  by  the  mortgagor, 
the  mortgage  upon  which  the  decree  is  based  ceases  to  have  any  further 
force  and  effect  other  than  to  supjiort  the  outstanding  certificate  of 
purchase. 

2.  FoREOLOSURB— ^oroe  and  Effect  of  the  Certificate  of  Purchase.^ 
The  effect  of  a  certificate  of  purchase  under  a  decree  of  sale  in  foreclos- 
ure proceedings,  is  to  extinguish  the  mortgage  and  create  a  new  form  of 
lien  of  a  higher  degree. 
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3.  EquiTY—WiU  Not  Believe  a  Party  from  the  lUsuJts  of  His  Own 
Inattention, — Courts  of  equity  will  not,  in  subsequent  and  separate  suits, 
interpose  to  relieve  parties  to  a  judicial  proceeding  from  the  results 
of  their  own  inattention  to  such  proceeding  while  pending,  and  proper 
opportunity  is  afforded  at  such  time  to  have  their  rights  judicially  ascer- 
tained and  declared. 

Bill  to  Enforce  a  LleiL— Ap|)eal  from  the  Circuit  Court  of  Du  Page 
County;  the  Hon.  Clark  W.  Upton,  Judge,  presiding.  Heard  in  this 
court  at  tiie  December  term,  1897.  Revened.  Opinion  filed  February 
28,  189a 

BoTSFOBD,  Watnb  &  BoTSFOBD^  attomeys  for  appellants. 

A  party  can  not  obtain  relief  becaase  of  a  mistake  of  law. 
This  principle  is  so  firmly  engrafted  into  the  law-  of  this 
State  by  the  repeated  decisions  of  oar  courts,  that  comment 
thereon  is  unnecessary.  Goltra  et  al.  v.  Sanasack  et  al.,  53 
III.  456;  Emery  v.  Mohler,  69  111.  221;  PauUissen  v.  Loock, 
38  111.  App.  510;  Oswald  v.  Sproehnle,  16  111.  App.  368. 

In  all  judicial  sales  the  purchase  is  made  at  the  risk  of 
the  purchaser,  and  at  every  stage  of  the  subsequent  pro- 
ceedings to  obtain  title  on  a  sale  of  real  estate,  the  purchaser 
must  look  after  his  interests.     Holmes  v.  Shaver,  78  111.  578. 

Jambs  H.  Macombku  and  D.  F.  Higoins,  attorneys  for 
appellee,  contended  that  the  release  of  a  mortgage  does  not 
release  the  debt.  So  the  debt  is  still  outstanding  and  the 
lien  exists  therefor  by  the  terms  of  the  decree.  Citing  Edg- 
ington  V.  Hefner,  81  111.  341;  Jones  on  Mortgages,  Sec.  984; 
Weyant  v.  Murphy,  78  Cal.  278;  Denson  v.  Markoe,  37 
Minn.  30. 

Even  if  a  person  advancing  money  to  buy  a  mortgage 
under  an  agreement  with  the  owner  of  the  equity  of  redemp- 
tion that  it  should  be  assigned  to  him  as  security  for  the  money 
advanced,  takes  a  discharge  of  the  mortgage,  he  is  entitled 
to  be  subrogated  to  the  rights  of  the  mortgagee  and  have 
the  discharge  vacated.  Jones  on  Mortgages,  Sec.  877; 
Johnson  v.  San  Francisco  Savings  Union,  75  Cal.  134;  Fears 
V.  Albea,  69  Texas,  437. 

No  change  in  the  form  of  the  indebtedness  or  mode  of 
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payments,  or  time,  will  discharge  the  mortgage.  A  mort- 
gage  secures  a  debt  and  not  the  note,  bond  or  other  evidence 
of  it.  No  change  in  the  evidence,  or  mode  or  time  of  pay- 
ment, nothing  short  of  actual  payment  of  a  debt  or  an 
express  release,  will  operate  as  a  discbarge  of  the  mortgage. 
Jones  on  Mortgages,  Vol.  2,  Sec.  92;  Flower  etal.  v.  El  wood 
et  al.,  66  111.  438;  Hamilton  v.  Quimby  et  al.,  46  111.  90; 
Wayman  v.  Cochrane,  35  111.  152;  Elliott  et  al.  v.  Blair  et 
al.,  47  111.  342. 

A  renewal  of  the  note,  its  reduction  to  judgment,  or  other 
change  not  intended  to  operate  as  a  discharge  of  the  lien, 
still  leaves  it  as  between  the  parties  in  full  vigor.  This  is  a 
rule  of  equity  that  is  sanctioned  by  many  adjudged  cases. 
Mere  form  is  disregarded  and  the  substance  only  is  consid- 
ered. That  the  lien  of  the  debt  will  continue  till  satisfied, 
see  Priest  v.  Wheelock,  58  111.  114;  Darst  v.  Bates  et  al.,  51 
111.  439;  Rockwell  etal.  v.  Servant  et  al.,  63  111.  424;  Hewitt 
v.  Templeton  et  al.,  48  111.  367. 

Mb.  Justice  Wbioht  delivered  the  opinion  of  the  Coubt. 

On  the  29th  day  of  July,  1892,  the  appellant,  Jennie  E. 
Morse,  being  the  owner  in  fee  of  an  undivided  one-fifth  of 
440  acres  of  land  in  Will  county,  and  263  acres  in  Du  Page 
county,  with  her  husband,  executed  to  appellee  a  mortgage 
upon  her  interest  in  all  the  lands  in  both  counties  to  secure 
a  note  for  $4,000,  with  interest.  On  September  27,  1893, 
appellee  filed  its  bill  in  the  Circuit  Court  of  Will  County  to 
foreclose  the  mortgage  against  the  lands  in  Will  county,  and 
on  the  same  day  filed  its  separate  bill  for  a  like  purpose  in 
the  Circuit  Court  of  Du  Page  County  against  the  lands  in 
that  county  only.  On  March  10,  1894,  a  decree  of  fore- 
closure for  S4,401.16  and  $150  solicitors  fee  was  rendered 
in  the  Circuit  Court  of  Will  County  against  the  lands  of  that 
county  onlj%  no  further  proceedings  having  been  taken  in 
the  suit  in  Du  Page  county,  or  against  the  lands  therein,  but 
the  same  was  dismissed  by  stipulation  of  the  parties  Sep- 
tember 3, 1894. 

The  interest  of  the  appellant  in  the  land  in  Will  county, 
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under  the  decree  mentioned,  was  sold  at  master's  sale, 
May  14,  1894,  arid  the  appellee  having  bid  $3,080  therefor 
the  same  was  strack  off  to  it,  and  a  certificate  of  purchase 
issued  to  it  as  required  by  law,  which  was  accepted  and 
held  by  appellee.  On  March  1,  1894,  proceedings  in  parti- 
tion were  instituted  in  the  Circuit  Court  of  Du  Page  County 
by  Jennie  E.  Collins  Freeman  to  divide  the  lands  in  both 
counties,  described  in  appellee's  mortgage,  among  the 
parties  who  jointly  owned  the  same,  as  their  respective 
interests  might  be  adjudged  by  the  court,  to  which  pro- 
ceedings appellants,  husband  and  wife,  the  appellee  and 
others  were  made  defendants.  On  April  4,  1894,  an  inter- 
locutory decree  appointing  commissioners  was  rendered  in 
the  proceedings  last  mentioned,  who  filed  their  report  June 
19,  1894,  by^  which  they  set  off  in  severalty  the  parts  of 
the  lands  situated  in  both  counties  to  the  respective 
owners.  This  report  was  approved  and  confirmed  by  the 
court  by  its  final  decree,  September  22,  1894.  On  August 
16,  1894,  appellants  paid  appellee  $1,694.42  upon  the  decree 
of  foreclosure,  being  the  balance  due  thereon  after  the  sale 
previously  mentioned,  for  which  a  receipt  was  given  them 
by  the  solicitor  of  the  appellee.  A  release  of  the  mortgage 
from  the  lands  in  Du  Page  county  was  acknowledged  by 
appellee  August  30,  1894,  and  delivered  to  appellants. 
There  was  set  off  to .  appellant  vJennie  £.  Morse,  by  the 
proceedings  in  partition,  2i.59  acres  in  Will  county,  and 
120  acres  in  Du  Page,  as  her  share  of  all  the  lands  in  both 
counties  which  were  included  in  the  mortgage.  The  final 
decree  in  the  partition  suit  finds  that  the  lien  of  the  mort- 
gage given  by  Jennie  £.  Morse  and  Frank  Morse,  her  hus- 
band, as  husband  and  wife,  to  appellee,  is  a  good  and  valid 
first  lien  on  the  shares  and  portions  of  the  premises 
described  in  the  inticrlocutory  decree,  which  are  set  off  to 
Jennie  E.  Morse,  and  all  other  portions  of  such  real  estate 
are  declared  to  be  free  from  the  lien  and  incumbrance  of 
said  mortgage.  The  court  in  the  same  decree  also  finds 
the  decree  of  foreclosure  sale  and  certificate  of  purchase  in 
Will  county,  as  above  stated,  and  concludes  :     '*  It  is  there- 
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fore  ordered,  adjudged  and  decreed  by  the  court  that  the 
certificate  so  issued  as  aforesaid  shall  be  and  remain  a  lien 
upon  the  shares  and  portion  of  said  premises  described  in 
decree  heretofore  entered  in  this  cause,  which  have  been 
and  are  setoff  by  the  report  of  said  commissioners  and  this 
decree  to  said  Jennie  £.  Morse;  and  that  all  other  portions 
of  said  real  estate  described  in  said  decree  are  hereby 
declared  and  decreed  to  be  forever  free  from  the  lien  and 
incumbrance  of  said  certificate." 

No  other  order  affecting  the  certificate  of  purchase  ap- 
pears in  the  decree,  and  it  seems  to  be  left  by  the  court  in 
full  force  as  such,  nothing  appearing  to  prevent  a  deed  of 
the  premises  therein  described  to  the  legal  holder  thereof,  if 
presented  to  the  proper  officer  at  the  expiration  of  the 
redemption  period. 

The  present  suit,  as  counsel  for  appellee  state  in  their 
brief,  "  was  a  bill  filed  by  appellee  to  enforce  a  lien  of  a 
decree,"  referring  to  the  decree  we  have  last  above  recited. 
On  the  hearing  the  Circuit  Court  found  for  the  appellee  and 
gave  its  decree  against  appellants  for  $3,522.75,  declared 
tbe  same  a  lien  against  the  lands  set  off  to  Jennie  E.  Morse 
in  both  counties,  ordered  payment  of  the  same  with  interest 
and  costs,  and  in  default  thereof  that  said  lands  be  sold  and 
the  proceeds  of  such  sale  applied  to  such  payment;  from 
which  decree  appellants  prosecute  this  appeal  and  thereby 
seek  a  reversal  of  the  decree  of  the  trial  court. 

It  is  claimed  by  counsel  for  appellee  in  their  briefs  and 
arguments,  in  support  of  the  decree  of  the  Circuit  Court, 
that  (1)  the  decree  of  partition  made  the  amount  due  appellee 
a  lien  upon  the  land  in  both  counties;  (2)  the  release  for 
$I,69'I:.42  did  not  in  terms  nor  upon  its  face  release  the 
lien  of  the  decree,  but  only  the  mortgage;  (3)  the  release  of 
a  mortgage  does  not  release  the  debt,  and  (4)  if  the  effect 
of  releasing  the  mortgage  was  to  release  the  lien  of  the 
decree,  then  it  was  a  mistake  for  which  a  court  of  equity 
will  grant  relief.  It  is  also  claimed  there  was  an  agree- 
ment between  the  solicitors  by  whichappellants  were  to  pay 
the  amount  of  the  certificate  of  purchase.  Also  at  the  fore- 
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closure  sale  in  Will  county,  it  is  insisted  appellee  purchased 
eighty-eight  acres  of  land,  and  not  24.59  acres  as  awarded  by 
the  court  in  the  partition  suit,  whereby  injustice  was  done  to 
appellee. 

Upon  these  several  points  the  questions  for  decision  arise 
in  this  court. 

In  all  the  proceedings,  foreclosure  and  partition,  the  appel- 
lant here,  Jennie  £.  Morse,  was  an  adverse  party.  None 
of  the  suits  were  instituted  by  her,  and  unless  the  court,  in 
the  decree  for  partition,  has  made  some  order,  or  appellant 
by  herself,  or  other  person  authorized  by  her,  has  made 
some  agreement  by  which  the  ordinary  legal  effect  of  the 
foreclosure  suit,  decree,  sale  and  certificate  of  purchase  in 
the  Will  Circuit  Court  have  been  changed,  it  will  be  diffi- 
cult on  any  principle  of  law  or  equity  known  to  us  to  sus- 
tain the  decree  now  before  us. 

Appellee,  of  its  own  motion  in  the  first  instance,  brought 
two  foreclosure  suits  in  different  counties,  when,  as  we 
apprehend,  one  suit  embracing  the  lands  in  both  counties 
would  have  sufficed,  been  less  expensive  to  the  parties,  and 
wholly  simplified  the  procedure.  Appellee  voluntarily 
chose  to  proceed  against  the  land  in  Will  county  to  decree 
and  sale,  without  instigation  from  appellant,  and  in  like  man- 
ner caused  her  interest  in  such  land  to  be  alone  exposed  for 
sale,  bid  for  it  $3,080  and  received  therefor  the  certificate 
of  purchase  provided  by  the  statute.  By  this  sale,  produced 
solely  by  the  voluntary  acts  of  the  appellee,  the  appellant 
in  legal  effect  became  entitled  to  a  credit  of  $3,080  upon  the 
decree  rendered  by  the  court,  and  thereafter  it  was  her  right 
to  pay,  and  it  being  her  right  to  pay,  it  was  the  duty  of 
appellee  to  receive  the  balance  of  $1,694.42  due  upon  the 
decree,  and  thereby  satisfy  and  extinguish  it;  and  this  she 
afterward  did,  leaving  the  certificate  of  purchase  in  full 
force  and  according  to  its  legal  effect.  When  the  balance 
of  $1,694.42  was  paid,  the  decree  and  the  mortgage  upon 
which  it  was  based  ceased  to  have  further  force  or  effect, 
other  than  to  support  the  outstanding  certificate  of  purchase, 
and  it  has  been  held  all  the  right  it  has  conferred  upon  the 
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holder  is  to  receive  the  amount  of  money  represented  by  it, 
with  interest  in  case  of  redemption,  or  a  deed  to  the  land 
therein  described  after  the  expiration  of  the  redemption 
period.  Lloyd  v.  Karnes,  45  111.  70;  Wedgbury,  Collector, 
et  aL  V.  Cassell,  164  111.  622.  In  the  latter  case  the  court, 
speaking  of  the  nature  of  a  certificate  of  purchase,  say  that 
by  it  the  mortgage  is  extinguished,  and  the  form  of  a  new 
lien  of  a  higher  degree  is  created.  In  the  case  of  a  mort- 
gage it  is  necessary  to  go  into  court  and  obtain  a  decree  of 
foreclosure,  while  in  case  of  a  certificate  there  is  no  such 
requirement,  and  it  is  not  subject  to  delay  or  contest. 

Under  these  conditions,  into  which  appellant  had  been 
forced  without  volition  of  her  own,  and  at  some  expense  to 
her,  she  had  gained  a  position  in  which  the  law  exempted 
her  from  further  litigation,  a  position  not  without  its  advan- 
tages; and  who  shall  say  it  was  not  a  valuable  right,  of 
which  she  ought  not  to  be  deprived  without  legal  cause  or 
her  own  consent } 

The  court,  in  the  partition  suit,  unless  by  consent,  had  no 
authority  to  give  the  certificate  any  different  effect  than 
that  attributed  to  it  by  law,  and  therefore  no  presumption 
should  be  indulged  in  favor  of  the  decree,  giving  such  differ- 
ent effect  to  the  certificate.  If,  however,  it  is  manifest  the 
court  intended  and  did  give,  by  its  decree,  the  certificate  the 
scope  contended  for  it,  the  decree,  however  erroneous  it  is, 
may  be  valid  and  binding  until  reversed,  although,  as  will 
hereafter  be  shown,  this  may  well  be  questioned.  It  is  a 
strong  circumstance  against  the  theory  of  appellee  that  the 
court  by  its  ^decree  permitted  the  certificate  to  remain  with 
no  restraint  upon  its  qualities  as  such.  Had  the  court  then 
intended  the  certificate  to  be  thereafter  treated  as  a  mort- 
gage upon  all  the  lands,  as  now  insisted  by  appellee,  it  is  but 
reasonable  to  suppose  the  order  would  have  prevented  its 
assignment  or  use  as  a  certificate  of  purchase.  No  such 
intention  appears.  In  view,  also,  of  the  purposes  for  which 
appellee  was  before  the  court  at  the  time  the  report  of  the 
commissioners  was  approved,  we  do  not  think  the  court 
intended,  nor  did  it  by  its  decree  extend  the  lien  or  claim  of 
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the  certificate  beyond  its  own  terms.  The  purpose  of  the 
decree,  so  far  as  it  afFeoted  appellee,  was  to  bind  it  to 
the  division  of  the  lands  and  thereafter  confine  its  claim, 
whatever  nature  it  might  be,  to  the  share  allotted  to  appel- 
lant, but  in  no  way  to  enlarge  or  enforce  it  against  appel- 
lant. Had  the  lands  been  unsusceptible  of  division  and  a 
sale  ordered,  a  different  result  might  have  been  produced,  but 
such  was  not  the  case. 

The  case  of  Spencer  et  al.  v.  Wiley  et  al.,  149  111.  56,  was 
where,  in  a  partition  suit,  the  court  had  found  a  trust  deed 
to  be  a  lien  upon  the  share  allotted  to  one  of  the  parties, 
and  had  further  found  the  amount  due  thereon  to  be 
$17,097.03.  Afterward  a  bill  setting  up  the  facts  and  pray- 
ing that  an  account  might  be  taken  of  the  amount  due 
on  the  $17,097.08,  so  decreed  to  be  a  first  lien  on  the  prem- 
ises that  had  been  set  off.  To  this  bill  the  statute  of  limit- 
ations was  pleaded  back  to  the  trust  deed  upon  which  the 
decree  was  grounded,  and  it  was  contended  against  the  plea 
that  the  finding  in  the  partition  suit  merged  the  indebted- 
ness in  the  decree  and  thereby  defeated  the  statute,  the  plea 
being  confessedly  good  against  the  original  mortgage.  The 
Supreme  Court  there  said  that  under  the  partition  act  the 
court  could  not  enter  judgment  or  decree  against  the  maker 
of  the  note  described  in  the  mortgage  and  enforce  its  pay- 
ment bv  execution  or  otherwise.  The  action  is  for  no  such 
purpose.  The  jurisdiction  over  the  parties  to  the  mortgage 
is  for  the  purpose  only  of  enabling  the  court  to  make  par- 
tition of  the  mortgaged  property  fairly  and  equitably 
between  the  owners,  and  the  court  held  that  the  finding  of 
the  amount  due  was  wholly  unnecessary  and  of  no  effect 
whatever. 

So,  if  the  principle  of  the  case  cited  is  applied  to  the  case 
here  presented,  the  jurisdiction  of  the  court,  at  the  time  the 
decree  relied  upon  was  rendered,  was  for  no  such  purpose  as 
extending  the  certificate  to  the  Du  Page  county  land,  and 
if  it  was  done,  as  contended,  it  was  wholly  unnecessary  and 
of  no  effect  whatever. 

Neither  can  we  concede,  as  insisted,  that  appellee,  at  the 
foreclosure  sale  in  Will  county,  purchased  eighty-eight 
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acres,  or  any  number  of  acres  of  land.  The  rule  of 
cameat  emptor  applied.  It  purchased  the  interest  of  appel- 
lant, subject  to  be  set  off  to  her  by  judicial  proceedings, 
with  the  right  to  be  made  a  party  to  the  suit,  where  it 
could  see  its  interests  were  properly  protected  by  the  court, 
and  if  injustice  has  been  done  to  it  by  such  division,  it  must 
now  be  attributed  to  its  own  inattention,  as  we  do  not  doubt 
the  court  in  that  case  would  have  sustained  an  exception  to 
the  report  of  the  commissioners,  had  it  been  asked  to  do  so 
and  the  facts  made  to  appear.  It  has  not,  to  our  knowledge, 
ever  been  held  that  courts  of  equity,  in  a  subsequent  and 
separate  suit,  will  interpose  to  relieve  parties  to  a  judicial 
proceeding  from  the  results  of  their  own  inattention  to 
such  proceedings  while  pending,  and  proper  opportunity  is 
at  such  time  afforded  to  have  their  rights  judicially  ascer- 
tained and  declared;  for  sometimes  it  is  as  important  that 
an  end  be  put  to  litigation  as  that  absolute  justice  be  done 
in  every  case.  Exchange  National  Bank  of  Polo  v.  Barrow, 
page  170,  this  volume.  And  so  it  follows  no  such  mistake 
has  occurred  that  requires  the  power  of  equity  jurisdiction 
to  correct. 

The  evidence  falls  far  short  of  establishing  an  agree- 
ment between  the  solicitors  of  the  parties  by  which  appellant 
was  to  pay  to  appellee  the  amount  of  the  certificate,  and 
there  is  a  total  absence  of  proof  that  appellant  authorized 
such  agreement,  and  it  would  be  hard  to  maintain  that  by 
virtue  of  his  office  merely,  an  attorney  at  law  possesses  such 
authority  to  bind  his  client. 

The  receipt  for  the  balance  due  upon  the  decree,  and  the 
release  of  the  mortgage  executed  by  appellee,  in  the  ab- 
sence of  a  special  agreement  of  ^the  parties,. are  not  mate- 
rial to  the  real  issue  in  the  case.  They  were  evidence  only 
of  that  which  the  parties  had  done,  and,  as  has  been  seen, 
the  legal  effect  of  the  acts  of  the  parties  wa&^accomplished 
the  instant  the  balance  due  upon  the  decree  was  paid,  which 
satisfied  it,  and  extinguished  the  mortgage. 

It  follows  from  what  has  been  said  the  decree  of  the  Cir- 
cuit Court  is  erroneous^  and  it  will  be  reversed. 
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Commercial  Mutual  Accident  Co.  t.  Mary  Hall  Bates. 

1.  PLEADING! — What  a  Demurrer  Admits.— It  is  an  elementary  rule 
of  pleading  that  a  demurrer  admits  only  such  facts  as  are  well  pleaded, 
but  it  does  not  admit  the  conclusions  of  the  pleader  drawn  from  the  facts 
stated  in  the  pleading. 

2.  Same— To  be  Construed  Against  the  Pleader— Conclusions,  etc,— A 
pleading  is  to  be  construed  most  strongly  against  the  pleader,  and  by  the 
application  of  the  rule  that  a  demurrer  does  not  admit  the  conclusions 
of  the  pleader,  if  several  reasonable  conclusions  may  be  drawn  from  the 
facts  stated,  the  conclusion  most  unfavorable  to  the  pleader  will  gen- 
erally be  accepted. 

3.  Warranty— Promise  to  do  a  Particular  Thing  in  the  Future,— A 
statement  in  an  application  for  insurance  is  held  to  be  a  mere  promise  to 
do  a  particular  thing  in  the  future,  which,  if  not  performed,  would  sub- 
ject the  promisor  to  such  liability  as  might  follow  the  breach,  but 
which  would  not  have  the  effect  of  rendering  the  entire  contract 
nugatory,  nor  be  regarded  as  a  warranty  of  any  existing  fact. 

4.  Fbaud— J«  Never  Presumed, — Fraud  is  never  presumed;  it  must 
be  alleged  and  proved;  it  can  not  be  presumed  from  the  conclusions  of 
the  pleader. 

5.  Insubancb— JVof echo  A  from  Other  Insurancc—li  insurance  com- 
panies would  protect  themselves  from  other  insurance  they  must  do  so 
by  their  contract. 

Assmnpsit,  on  a  certificate  of  membership  in  an  accident  insurance 
company.  Appeal  from  the  Circuit  Court  of  Elane  County;  the  Hon. 
George  W.  Brown,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1897.    AfGLrmed.    Opinion  filed  February  28,  1898. 

St.  John  &  Merriam,  attorneys  for  appellant. 

A  warranty  is  in  the  nature  of  a  condition  precedent;  it 
must  appear  on  the  face  of  the  policy,  or  if  on  another  part 
of  it,  or  on  a  paper  physically  attached,  it  must  appear  that 
the  statements  were  intended  to  form  a  part  of  the  policy; 
or,  if  on  another  paper  it  must  be  so  referred  to  in  the  policy 
as  clearly  to  indicate*  that  the  parties  intended  it  to  form  a 
part  of  the  policy.  Mutual  Ben.  Life  Ins.  Co.  v.  Robertson, 
69  111.  123;  Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474. 

Where  the  application  is  expressly  declared  to  be  part  of 
the  policy,  and  where  the  statements  are  warranted  to  be 
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trae,  they  are  held  material,  whether  in  fact  they  are  so  or 
not,  and  if  shown  to  be  false  there  can  be  no  recovery  on 
the  policy.  Thomas  v.  Fame  Ins.  Co.,  108  111.  91;  North- 
western Ben.  &  Mat.  Aid  Ass'n  v.  Hall,  118  111.  169;  McKenzie 
V.  Scottish  Union  and  Nat.  Ins.  Co.,  44  Pac.  Rep.  (Cal.)  922. 

A.  J.  Hopkins,  F.  H.  Thatcher  and  F*  A.  Dolph,  attor- 
neys for  appellee. 

Demurrers  to  all  special  pleas  were  properly  sustained. 
Warranties  are  construed  most  strongly  against  those  for 
whose  benefit  they  are  made,  and  so  if  possible  as  to  avoid 
a  forfeiture.  World  Mutual  Life  Ins.  Co.  v.  Schultz,  73  111. 
586;  Healey  v.  Mutual  Accident  Ass'n,  133  111.  566. 

Although  a  policy  refers  to  and  makes  the  application  a 
part  of  it,  yet  only  statements  made  strictly  in  answer  to 
the  inquiries  contained  therein,  can  be  regarded  as  warranties- 
Flanders  on  Fire  Ins.  (2d  Ed.)  236,  237;  Wood  on  Fire  Ins., 
Sees.  144,  160;  Howard  Fire  &  Marine  Ins.  Co.  v.  Cornick 
et  al.,  24  111.  455;  Hartford  Protection  Ins.  Co.  v.  Harmer, 
2  Ohio  St.  461. 

All  the  insured  is  bound  to  disclose  is  what  he  is  interro- 
gated about.     Norwich  Fire  Ins.  Co.  v.  Boomer,  62  III.  442. 

Representations  and  promises  to  do  something  in  the 
future  are  never  considered  fraud;  even  though  they  may  have 
influenced  the  transaction,  they  are  not  fraud  at  law.  Gage 
V.  Lewis,  68  111.  604;  People  v.  Healy,  128  111.  9;  Kitson  v. 
Farwellet  al.,  132  111.  327.  All  ambiguity  in  a  question  in 
an  application  is  resolved  in  favor  of  the  assured,  and  it  is 
the  duty  of  an  insurance  company,  if  it  desires  explicit 
answers,  to  frame  its  questions  so  they  can  not  mislead. 
Mutual  Mill  Ins.  Co.  v.  Gordon,  121  111.  366. 

Mb.  J08TICB  Wrioht  delivered  the  opinion  of  the  Couht. 

Appellee  sued  appellant  in  assumpsit  upon  a  certificate  of 
membership,  for  $5,000,  containing  the  contract  of  the  par- 
ties for  accident  insurance,  issued  to  Erasmus  W.  Hall, 
dated  July  16, 1896,  upon  which,  in  case  of  death  of  said 
Hall,    caused   solely  by  external,  violent   and   accidental 
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means,  within  the  meaning  of  the  certificate,  the  appellee 
as  beneficiary  should  be  paid  by  appellant  the  said  sum  of 
money.  Hall  died  Auo;ust  4,  1896,  from  the  result  of 
injuries,  and  proofs  of  his  death  were  submitted  to  appel- 
lant, and  it  having  failed  to  pay,  as  provided  by  the  contract, 
this  suit  was  instituted.  A  trial  by  jury  resulted  in  a  ver- 
dict and  judgment  for  $5,145.83  against  ap])ellant,  from 
which  it  appeals  to  this  court,  assigning  various  errors  upon 
the  record,  for  which  it  asks  a  reversal  of  the  judgment. 

To  the  declaration  appellant  pleaded  the  general  issue  and 
ten  special  pleas,  to  all  of  which  latter  the  court  sustained 
demurrers,  this  ruling  of  the  court  being  one  of  the  errors 
assigned  for  reversal. 

Some  of  the  pleas  to  which  demurrers  were  sustained, 
pleaded  the  warranty  of  the  deceased,  consequent,  as  alleged, 
from  answers  to  certain  questions  contained  in  his  applica- 
tion for  insurance,  and  his  verbal  representations  concern- 
ing the  subject  matter  of  the  same  answers  to  the  same 
questions.  Other  pleas  set  up  the  verbal  representations  of 
the  deceased  that  he  had  dropped  the  Star  insurance  (herein- 
after mentioned),  and  which,  it  is  averred,  was  not  true, 
whereby,  it  is  claimed,  fraud  resulted  tc)  appellant.  The 
application  for  insurance,  containing  the  questions  and 
answers,  is  by  the  terms  of  the  certificate  made  a  part  of  the 
contract.  The  questions  and  answers  upon  which  the 
defense  is  chiefly  predicated  are  as  follows: 

'*13.  Have  you  any  other  accident  insurance?  If  so, 
name  amount  and  companies."  Answer,  "Atlas  $5,000, 
Star  $10,000,  comb.;  will  drop  Star  July  15th,  1896." 

It  is  stated  in  the  pleas  that  the  words,  '*  will  drop  Star 
July  15th,  1896,"  were  added  to  the  answer  by  the  deceased 
because  the  agent  of  the  appellant  informed  him  the  com- 
pany would  decline  to  issue  a  policy  to  him  while  he  had  so 
much  other  insurance.  It  is  also  averred  in  the  pleas  that 
"comb."  in  the  above  answer  means  combination,  thereby 
intended  to  describe  a  certain  form  of  policy  issued  by  the 
Star  Accident  Company,  and  in  the  plea  follows  the  nega- 
tion of  the  existence  of  such  form  of  policy,  affirming  to  the 
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contrary  that  the  deceased  held  two  policies  of  $5,000  each 
in  the  last  mentioned  company.  It  is  also  denied  the 
insured  dropped  the  $10,000  insurance  in  the  Star  July  15, 
1896,  or  any  time,  whereby  the  alleged  warranty  was  broken 
and  the  policy  vitiated.  In  other  pleas  it  is  stated  that  the 
appellant  issued  the  policy  upon  the  application  as  written, 
placed  it  in  the  hands  of  its  agent  with  the  instructions  not 
to  deliver  it  to  the  insured  until  the  latter  had  procured  the 
cancellation  of  the  Star  policy;  that  thereupon  the  insured 
represented  to  such  agent  that  the  Star  insurance  had  been 
dropped,  and  thereupon  the  agent  delivered  to  him  the  cer- 
tificate now  in  question;  that  the  last  representation  of  the 
insured  was  false,  the  said  Star  insurance  being  in  full  force 
at  the  time  of  his  death,  whereupon  it  is  insisted  the  deliv- 
ery of  the  policy  was  obtained  by  fraud. 

The  pleas  are  numerous  and  quite  voluminous,  and  we 
have  undertaken  to  state  the  substance  of  such  portions  of 
them  as  we  deem  necessary  to  a  decision  of  the  questions 
to  be  discussed. 

It  is  an  elementary  rule  of  pleading  that  the  demurrer 
admits  only  such  facts  as  are  well  pleaded,  and  it  is  by  no 
means  implied,  but  the  contrary  is  true,  that  it  admits  the 
conclusions  of  the  pleader,  drawn  from  the  facts  stated.  It 
is  also  an  elementary  rule  of  pleading  that  the  same  is  most 
strongly  construed  against  the  pleader,  and  by  the  applica- 
tion of  this  rule  to  the  particular  facts  stated,  if  several 
reasonable  conclusions  may  be  drawn  from  the  facts  con- 
tained in  a  specified  pleading,  the  conclusion  most  unfavor^ 
able  to  the  pleader  will  generally  be  accepted. 

In  the  pleas  here  presented  from  the  facts  stated  therein 
it  does  not  follow  necessarily  that  the  abbreviation  "comb." 
has  the  meaning  attributed  to  it  by  the  pleas,  the  equally 
rational  conclusion  being  that  it  was  intended  to  signify 
that  the  two  $5,000  policies  in  the  Star  combined  were  equal 
to  $10,000.  Besides  "  comb."  and  "  will  drop  Star  July  15th, 
1896,^'  not  being  responsive  to  the  specific  question  asked,  it 
may  be  a  serious  question  if  they  become  a  part  of  the  con- 
tract, and  if  the  latter  was  so  accepted  and  intended  by  the 
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parties  to  be  a  part  of  the  contract,  it  could  in  no  sense  be 
regarded  as  a  warranty  of  any  existing;  fact,  but  a  mere 
promise  to  do  a  particular  thing  in  the  future,  which,  if  un- 
performed, subjected  the  promisor  to  such  liability  as  might 
follow  the  breach  of  any  other  ordinary  promise,  but  would 
not  have  the  effect  of  rendering  the  entire  contract  nugatory. 
We  think  the  pleas  that  attempt  to  show  fraud  in  that  the 
insured  had  represented  he  had  dropped  the  Star  insurance, 
when  in  fact  he  had  not,  is  a  futile  effort  to  evade  the  famil- 
iar rule  of  the  law  that  a  contract  can  not  exist  partly  in 
writing  and  partly  in  parol.  Besides  it  is  difficult  to  con- 
ceive in  what  way  any  of  the  rights  of  the  appellant  would 
be  affected  in  a  fraudulent  manner  by  the  fact  that  the 
insured  had  or  had  not  dropped  the  Star  insurance.  It  may 
be  imagined  that  with  an  unusually  large  insurance  to  indem- 
nify those  to  whom  a  person's  bounty  may  be  due,  he  would 
thereby  become  careless  to  danger,  or  may  hefdo  de  se^  but 
as  a  presumption  of  the  law  it  would  hardly  be  claimed. 
There  is  no  statement  or  suggestion  in  the  pleas,  that  we 
have  discovered,  of  such  facts.  It  was  no  concern  of  appel- 
lant, so  far  as  it  might  operate  as  a  fraud  against  it,  how 
great  the  amount  of  insurance  might  be,  unless  its  chances 
of  liability  would  in  fact  be  increased  thereby.  Appellant 
had  the  undoubted  right  to  contract  with  reference  to  such 
matters  without  giving  a  reason  for  it,  and  could  impose  the 
condition  of  forfeiture,  as  it  saw  fit,  as  a  part  of  its  contract, 
but  to  set  it  up  as  an  independent  fact,  outside  of  the  con- 
tract, from  which  fraud  is  to  be  presumed  to  flow,  is,  it  seems 
to  us,  quite  a  different  question.  Fraud  is  never  presumed, 
but  must  be  alleged  and  proved,  and  here  we  think  it  is  not 
even  alleged.  It  does  not  follow,  from  the  facts  stated  in 
the  pleas,  that  appellant  was  in  fact  defrauded.  It  is  true 
the  conclusion  of  the  pleader  is  otherwise,  but  that  is  con- 
clusion only,  and  as  has  been  seen,  if,  by  the  rules  stated,  a 
different  conclusion  is  equally,  or  more,  rational,  the  court 
will  adopt  the  latter.  If  insurance  companies  would  protect 
themselves  from  other  insurance,  if  such  protection  is 
needed,  it  seems  to  us  a  sound  public  policy  would  demand 
they  do  so  by  their  contracts. 
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The  seventh  plea  contains  a  diflferent  point  from  the  others, 
but  still  that  which  Is  claimed  a  warranty,  and  an  alleged 
breach  thereof,  having  the  effect,  it  is  said,  to  vitiate  the 
policy.  The  question  and  answer  in  the  application  are 
these :  "15.  Has  any  accident  company  ever  rejected  your 
certificate  or  declined  to  renew  the  same?  A.  No."  The 
breach  of  this  alleged  warranty  is  that  the  application  of 
the  insured  to  the  North  American  Accident  Association 
had  been  rejected.  No  argument  is  necessary  to  prove  that 
the  word  "  application  "  is  not  a  synonym  of  "  certificate." 

It  is  further  insisted  the  verdict  is  not  supported  by  the 
evidence  because  it  is  said  there  is  no  sufficient  proof  of 
bodily  injury,  caused  solely  by  external,  violent  and  acci- 
dental means.  The  widow  of  the  deceased  was  a  witness, 
and  while  she  was  not  with  him  at  the  time  he  was  injured, 
she  testified  she  found  him  afterward,  at  Mercy  hospital, 
Dubuque,  Iowa;  that  his  limb  had  been  taken  off,  and  the 
other  terribly  bruised  and  mangled,  and  was  to  be  ampu- 
tated next  morning;  it  was  amputated  next  morning,  and 
he  survived  the  operation  until  between  three  and  four 
o'clock  August  3,  1896,  a  few  hours  after  the  operation. 
The  natural  inference  from  this  evidence  would,  we  think, 
be  the  fact  in  question.  The  affidavit  of  the  deceased,  made 
after  his  injuries,  describing  the  manner  of  the  accident  to 
him,  was  introduced  in  evidence  without  obje^jtion,  and 
clearly  proved  the  deceased,  in  attempting  to  enter  a  rail- 
road train,  accidentally  slipped,  falling  under  a  car,  when 
the  engine  started  in  motion  and  injured  him. 

No  errors  of  instructions  have  been  argued,  except  the 
refusal  of  the  court  to  instruct  the  jury  to  find  the  issues 
for  the  appellant,  at  its  instance.  From  what  we  have 
already  said  it  follows  that,  in  our  opinion,  the  instruction 
was  properly  refused. 

Finding  no  errors  in  the  record  and  proceedings  of  the 
Circuit  Court,  its  judgment  will  be  affirmed* 
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1.  Insurance  —  JVb<e«  Cfiven  for  Premiums  —  Forfeiture  for  Nonr 
Payment. — When,  by  the  terms  of  a  contract  of  fire  insurance,  if  a  note 
given  in  payment  of  the  premium  is  not  paid  at  maturity,  the  policy  is 
to  become  null  and  void,  and  so  remain  until  the  note  is  paid,  as  pro- 
vided in  the  policy,  there  can  be  no  forfeiture  for  non-payment  of  the 
note,  but  only  a  suspension  of  the  policy  during  the  time  the  note 
remains  unpaid  after  its  maturity. 

2.  Same — Promissory  Notes  for  Premiums—Non-Payment — Revival, 
—Under  the  terms  of  an  insurance  contract  providing  that  when  a 
promissory  note  is  given  for  the  premium  it  shall  be  considered  a  pay- 
ment, provided  it  is  paid  at  or  before  maturity,  and  that  should  any  loss 
or  damage  occur  to  the  property  insured  while  the  note  remains  past 
due  and  unpaid,  in  whole  or  in  part,  at  the  time  of  such  loss  or  damage, 
the  policy  shall  be  void  while  such  note  and  premium  remain  unpaid: 
the  policy  becomes  suspended  during  the  period  of  non-payment  of  the 
premium  note  after  its  maturity,  and  is  revived  only  upon  payment, 
and  then  only  from  the  time  of  such  payment. 

3.  Same — Losses  During  a  Suspension  for  Non-Payment  of  Pre-- 
mium  Note. — When,  by  a  policy  of  insurance,  the  insured  has  the  right, 
after  default  in  the  payment  of  his  premium  note,  to  revive  his  rights 
upon  payment  of  such  note,  if  a  loss  occurs  before  such  payment,  he 
can  not  recover. 

Assampslt,  on  a  policy  of  insurance.  Trial  in  the  Circuit  Court  of 
Marshall  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Verdict 
and  judgment  for  defendant.  Appeal  by  plaintiff.  Heard  in  this  court 
at  the  December  term,  1897.  Affirmed.  Opinion  filed  February  28,  1898. 

Waonee,  Bingham  &  Long,  attorneys  for  appellant. 

As  a  general  proposition  of  law  the  premium  and  risk  of 
an  insurance  company  go  hand  in  band.  If  the  insurer  is 
entitled  to  full  premium  for  a  policy,  it  must  recognize  the 
validity  of  the  policy  during  the  full  time.  May  on  Insur- 
ance, Sec.  4. 

Forfeiture  of  insurance  is  not  favored  in  law,  and  provis- 
ions in  policies  therefor  are  construed  strictly  and  most 
strongly  against  the  insurance  company.  We  insist  also 
that  forfeiture  never  exists  unless  declared  by  proper  author- 


342  Appellate  Courts  op  Illinois, 

■^-^^i— ^-^»^-^»^^— ^^»^^»^-^— ^—^^^^^^^^— ^-^^     ^-^^^^i— ^^— »^i— — ^p^»»— ^»^.^— »^i^»— ^-^ 

Vol.  74.]  Lenz  ▼.  German  Fire  Ins.  Co. 

ity  after  the  right  to  forfeit  accrues  to  the  insurance  com- 
pany. Under  this  rule  of  law  the  policy  sued  on  never 
lapsed.  Murray  v.  Home  Benefit  Life  Association,  90  Cal. 
402;  25  Am.  St.  Bep.  136;  May  on  Insurance,  Sec.  361;  Au- 
rora Fire  Ins.  Co.  v.  Eddy,  55  IlL  213;  Phoenix  Ins.  Co.  v. 
Johnston,  143  111.  106;  Home  Ins.  Co.  v.  Bethel  et  al.,  42  111. 
App.  475;  Rockford  Ins.  Co.  v.  Storig,  137  111.  646. 

Forfeiture  of  insurance  may  be  waived  by  an  insurance 
company,  and  any  act  of  the  insurance  company  showing 
an  intention  to  keep  the  policy  in  force  is  a  waiver  of  such 
forfeiture  and  right  of  forfeiture.  Under  this  rule  the  act 
of  the  insurance  company  in  offering  to  extend  the  time  of 
payment  of  the  premium  note  aforesaid,  demanding  payment 
thereof,  and  threatening  to  sue  thereon,  and  still  holding 
the  same,  retaining  the  entire  consideration  of  the  policy, 
shows  conclusively  that  the  policy  was  in  force  at  the  time 
of  the  fire.  Murray  v.  Home  Benefit  Life  Association,  90 
Cal.  402;  25  Am.  St.  Kep.  133;  Illinois  Fire  Ins.  Co.  v.  Stan- 
ton,  57  111.  354;  Traders'  Ins.  Co.  et  al.  v.  Race,  142  111.  338; 
Phoenix  Ins.  Co.  v.  Johnson,  143  111.  106;  May  on  Insurance, 
Sec.  362;  Homer  v.  Guardian  M.  L.  Ins.  Co.,  67  N.  Y.  478; 
Phenix  Ins.  Co.  v.  Tomlinson,  125  Ind.  84;  21  Am.  St.  Eep. 
203  and  note;  Germania  Fire  Ins.  Co.  v.  Hick,  125  111.  361; 
8  Am.  St.  Rep.  384  and  note;  Stylow  v.  Wisconsin  Odd 
Fellows  M.  L.  Ins.  Co.,  69  Wis.  224;  2  Am.  St.  Rep.  738; 
Marden  v.  Hotel  Owners'  Ins.  Co.,  85  Iowa,  584;  39  Am.  St. 
Rep.  316;  Cotton  States  Life  Ins.  Co.  v.  Lester,  35  Am.  Rep. 
122  and  note  125;  Appleton  v.  Phoenix  Mutual  Life  Ins.  Co., 
47  Id.  220;  Conigland  v.  North  Carolina  Mut.  Life  Ins.  Co., 
98  Am.  Dec.  89;  Mutual  B.  L.  Ins.  Co.  v.  Robertson,  14  Am. 
Rep.  8. 

Where  an  insurance  company  claims  forfeiture  for  non- 
payment of  a  premium  note,  it  must  offer  to  surrender  the 
note.  It  can  not  forfeit  the  policy  and  keep  the  note.  May 
on  Insurance,  Sec.  345;  Johnson  v.  Southern  M.  L.  Ins.  Co., 
79  Ky.  403. 

When  credit  is  given  by  an  insurance  company  it  has  no 
right  to  cancel  the  policy  for  non-payment  except  by  giving 
the  assured  notice  of  such  intention,  and  refunding  to  him 
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the  unearned  premium.  Farnum  v.  Phoenix  Ins.  Co.,  83  OaL 
246;  17  Am.  St.  Eep.  233  and  note;  Mallory  v.  Ohio  Farmers' 
Ins.  Co.,  90  Mioh.  112;  Savaf|;eY.  Fhcanix  Ins.Co.y  12  Mont. 
458;  33  Am.  St  £ep.  691. 

WiNSLow  Evans,  attorney  for  appellee. 

Where  it  is  provided  that  a  policy  may  be  revived  by  the 
payment  of  the  premium  or  assessments  in  default,  the 
mere  offer  to  receive  the  monev  so  in  default  will  not  amount 
to  a  waiver;  there  must  be  actual  payment  to  revive  the 
policy.  May  on  Insurance,  Sec.  362;  Ware  v.  Millville  Fire 
Insurance  Co.,  45  N.  J.  L.  177. 

Where  n  policy  of  life  insurance  has  lapsed  by  reason  of 
failure  to  pay  the  premium  when  due,  the  promise  of  the 
agent  to  receive  such  over-due  premium  if  it  is  paid  within 
a  given  time,  is  not  sufficient  of  itself  to  revive  the  policy, 
as  such  policy  has  no  consideration  to  support  it. 

The  mere  promise  of  an  agent  after  the  default  has 
occurred,  to  receive  the  premium  up  to  such  a  time  is  a 
nudum  pactum;  it  is  not  a  contract;  because  there  are  no 
contracting  parties;  assured  gives  nothing,  promises  noth- 
ing. A  lapsed  policy  can  only  be  revived  so  far  as  the 
assured  is  concerned  by  the  actual  payment  and  acceptance 
of  the  premium  on  contract  based  upon  sufficient  consider- 
ation. 2  Beach  on  Insurance,  Sec.  975;  Lantz  v.  Vermont 
Life  Ins.  Co.,  139  Pa.  St.  546;  Marvin  v.  Universal  Life  Ins. 
Co.,  85  N.  Y.  278;  Washington  M.  L.  Ins.  Co.  v.  Kosen- 
berger,  84  Pa.  St.  375. 

Waiver  is  founded  on  the  principle  of  estoppel;  it  is 
founded  on  the  principle  that  the  silence  and  acts  of  the 
party  have  been  such  as*  to  induce  conduct  on  the  part  of 
the  other,  and  with  the  intention  of  inducing  such  conduct 
and  that  by  reason  thereof  he  has  altered  his  position  for 
the  worse.  Schimp  v.  Cedar  Bapids  Ins.  Co.,  124  111.  354; 
Northwestern  M.  L.  Ins.  Co.  v.  Amerman,  119  Ill.'329. 

Mb.  Justiok  Wbioht  dklivered  the  opinion  of  the  Court. 

Action  in  assumpsit  by  appellant  against  appellee,  on  an 

insurance  policy.    Trial  by  jury,  and  after  the  close  of 
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plaintiflTs  evidence,  on  motion  of  appellee,  the  court 
instructed  the  jury  to  find  the  issues  in  its  favor,  and  judg- 
ment accordingly,  from  which  the  appellant  prosecutes  this 
appeal,  assigning  such  action  of  the  court  for  error. 

That  part  of  the  policy  upon  which  the  questions  for 
decision  arise,  is  as  follows : 

"No.  12.  This  policy  shall  not  be  binding  upon  this 
company  until  the  premium  is  actually  paid,  and  unless 
such  payment  is  made  before  the  fire  occurs.  When  a  prom- 
issory note  is  given  by  the  assured  for  the  premium  it  shall 
be  considered  a  payment,  provided  such  note  is  paid  at  or 
before  maturity;  but  it  is  expressly  understood  and  agreed 
by  and  between  the  parties  that,  should  any  loss  or  damage 
occur  to  the  property  hereby  insured,  and  the  note  given 
for  the  premium,  or  any  part  thereof,  remain  past  due  and 
unpaid,  in  whole  or  in  part,  at  the  time  of  such  loss  or 
damage,  then  this  policy  shall  be  void  while  such  note  and 
premium  remain  unpaid.  The  collection  of  said  note  by 
said  company,  by  law  or  otherwise,  it  is  expressly  agreed, 
shall  not  make  said  company  liable  for  any  loss  or  damage 
caused  to  the  property  insured  while  said  note  is  past  due 
and  unpaid,  but  shall  only  have  the  effect  when  fully  paid 
or  collected  to  revive  said  policy  from  the  date  of  said  pay- 
ment or  collection,  and  continue  the  same  to  the  end  of  the 
term  for  which  it  was  originally  made,  and  no  longer,  and 
said  premium  shall  be  considered  as  fully  earned,  the  same 
as  though  said  policy  had  been  in  force  all  the  time.'* 

The  premium  note  in  controversy  is  as  follows : 
"  $20. 

On  the  first  day  of  August,  1894,  for  value  received,  I 
promise  to  pay  to  the  German  Insurance  Company,  or  their 
order,  at  their  office,  in  Freeport,  Illinois,  the  sum  of 
twenty  dollars,  in  payment  of  premium  on  policy  No. 
1,265,872  of  said  company   *    *    *    from  date  until  paid. 

If  this  note  is  not  paid  at  maturity  said  policy  shall 
then  cease  and  determine,  and  become  null  and  void,  and 
so  remain  until  this  note  shall  be  fully  paid  and  received 
and  accepted  by  said  company,  as  provided  in  said  policy. 
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In  case  of  loss  under  said  policy,  this  note  shall  immedi- 
ately become  due  and  payable,  and  shall  be  deducted  from 
the  amount  of  said  loss.     It  is  understood  and  agreed  that 
this  note  is  not  negotiable. 
Dated  at  Varna  this  llth  dav  of  June,  1894. 

Fred.  A.  Lenz." 

The  property  covered  by  the  policy  was  destroyed  by 
fire  Ojtober  1 1,  1894,  and  at  that  tima  the  premium  note 
above  quoted  was  unpaid.  On  October  15,  1894,  appellee 
wrote  to  appellant  demanding  payment  of  the  note,  offer- 
ing to  reinstate  tlie  policy  on  payment  of  one-half  the  note 
•  and  interest,  $10.35,  and  to  extend  time  for  payment  of  the 
balance  to  February  1,  1895,  and  if  such  payment  was  not 
made  within  fifteen  days,  the  note  would  be  sent  to  an 
attorney  for  collection.  Tender  was  made  October  31, 
1894,  of  the  amount  due  upon  the  note,  and  it  is  argued, 
from  the  facts,  the  policy  was  in  force  at  the  time  of  the 
loss,  and  that  appellee  is  liable  thereon. 

Under  the  terms  of  tHe  note  and  policy,  the  latter  was 
suspended  during  the  period  of  non-payment  of  the  pre- 
mium note,  after  its  maturity,  August  4, 1894,  and  would  be 
revived  only  upon  payment,  and  then  only  from  the  time 
of  such  payment.  By  the  terms  of  the  contract  there  could 
be  no  forfeiture  for  non-payment  of  the  premium  note,  for 
the  insured,  at  all  times,  had  the  right  to  pay,  and  it  was 
the  duty  of  the  insurer  to  receive  payment,  thereby  reviv- 
ing the  policy.  According  to  the  terms  of  the  contract, 
the  policy  was  suspended  at  the  time  the  loss  occurred,  in 
consequence  of  which  appellee  was  relieved  of  liability. 
That  which  counsel  insist  was  a  forfeiture,  was  not,  but 
only  a  suspension  of  the  policy  during  the  period  of  the  non- 
payment of  the  note  after  it  was  due,  and  which  was 
effected  by  operation  of  the  contract  made  by  appellant 
himself.  If  the  facts  relied  upon  had  the  effect  of  reviving 
the  policy,  it  would  take  effect  only  after  the  loss,  and 
would  therefore  be  unavailing  to  appellant. 

The  policy  and  premium  note  here  presented  are,  in  all 
essential  particulars,  like  those  involved  in  the  case  of  Car- 
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lock  V.  Phoenix  Insurance  Co.,  138  III.  210,  in  which  the 
court  said  :  "  The  case  is  quite  different  from  one  in  which, 
by  the  terms  of  the  contract,  the  failure  to  pay  the  premium 
works  a  forfeiture  of  the  policy.  In  that  case,  since  there 
can  be  no  liability  to  pay  premium  where  there  is  no  lia- 
bility upon  the  policy,  the  acceptance  of  premium  is  an 
implied  admission  of  liability  upon  the  policy;  and  it  would 
be  a  fraud  upon  the  insured  to  accept  from  him  payment  of 
premium  and  at  the  same  time  repudiate  liability  upon  the 
policy.  Lycoming  Ins.  Co.  v.  Barringer,  73  111.  230,  and 
cases  cited.  But  here  the  failure  to  pay  the  note  at  matur- 
ity is  not  an  absolute  forfeiture  of  the  rights  of  the  insured 
under  the  poUcy,  but  a  suspension  simply  of  those  rights 
until  full  payment  of  the  note,  by  which  act  they  would  be 
revived  in  all  their  original  force.  The  receipt  of  partial 
payment  of  the  note  waived  nothing,  for  the  insured  had 
the  right  to  make  payments  from  time  to  time,  and  thus 
revive  the  liability  of  insurer  upon  the  policy,  and  what  he 
had  a  right  to  pay,  it  was  the  duty  of  the  insurer  to  receive. 
That  he  did  complete  the  payment  of  the  note  before  the 
loss  was  in  nowise  induced  by  the  insurer's  act  of  receiving 
partial  payments.  Curtin  v.  Phenix  Ins.  Co.,  78  Cal.  619." 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Nets  0.  Cassem  v.  Albert  E.  Brown  et  aL 
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74  346         notn^  upon  which  a  judgment  is  confessed  in  *Tacation  is  not  an  essen- 
1^-^         tial  part  of  the  instrument,  and  if  defective,  may  be  treated  as -surplus- 
age. 

2.  Judgment  by  Confession— J^Zec^ton  of  Time  by  Holder  of  Abfe.— 
Where  a  warrant  of  attorney  authorizes  the  confession  of  a  judgment 
upon  a  promissory  note,  either  in  term  time  or  vacation,  it  is  for  the 
holder  of  the  note  to  elect  when  he  will  confess  the  judgments 

8.  Same— On  a  Partnership  Note.— Where  the  firm  name  is  signed  to 
a  warrant  of  attorney  to  confess  a  judgment  by  a  partner  not  authorized 
to  do  so,  a  judgment  entered  under  such  power  is  not  void  but  voidable 
only,  and  the  other  partners  affected  thereby,  alone  can  object. 
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Petition,  to  vacate  a  judgment  by  oonfession.  Appeal  from  the  Cir- 
cuit Court  of  Kendall  County;  the  Hon.  QifiOBOB  W.  Brown,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1897.  Reversed 
and  remanded  with  directions.    Opinion  filed  February  28,  1898. 

Charles  Wheaton,  attorney  for  appellant. 

A.  J.  Hopkins,  F.  H.  Thatcher  and  F.  A.  Dolph,  attor- 
neys for  appellees. 

Mb.  Justioe  Weight  deliyebbd  the  opinion  of  the  Coubt. 

In  vacation  of  the  Circait  Court  June  2,  1897,  upon  a 
note  and  warrant  of  attorney,  appellant  caused  a  judgment 
for  $560.95  to  be  entered  against  L.  M.  and  N.  I.  Watters. 
Appellees,  claiming  to  be  creditors  of  N.  I.  Watters,  who 
had  made  an  assignment,  under  the  statute,  for  the  benefit 
of  creditors,  petitioned  the  Circuit  Court,  at  the  ensuing 
October  term,  to  set  aside  the  judgment  so  entered  for  the 
reason,  as  they  alleged,  the  declaration  and  cognovit  filed 
in  the  court  did  not  authorize  such  judgment  to  be  entered 
until  the  October  term,  1897.  The  court  allowed  the  peti- 
tion of  the  appellees,  and  ordered  the  judgment  vacated, 
from  which  the  appellant  prosecutes  this  appeal,  and  insists 
such  order  of  the  court  was  erroneous. 

Appellees,  in  this  court,  seek  to  justify  the  order  of  the 
Circuit  Court,  by  which  the  judgment  was  vacated,  because 
the  declaration,  in  its  caption,  recites :  ^'  Circuit  Court  of 
Kendall  County.  In  vacation,  October  term,  1897."  And 
the  cogno^ity  also  in  its  caption,  recites :  ^^  In  the  Circuit 
Court  of  Kendall  County.    October  term,  1897." 

From  these  recitals  it  is  argued  the  judgment  was  pre- 
maturely entered,  as  being  authorized  only  at  the  October 
term,  1897,  and  was  therefore  void.  It  is  also  objected  the 
affidavit,  proving  the  execution  of  the  note  and  warrant  of 
attorney,  was  defective,  in  that  it  fails,  as  alleged,  to  prove 
the  execution  of  the  warrant  of  attorney  bjj^  L.  M.  Watters, 
the  only  statement  in  l^he  affidavit,  in  that  respect,  being  that 
N.  I.  Watters  signed  the  name  of  L.  M.  Watters  as  her 
agent,  and  that  he  claimed  to  be  her  agent  when  he  signed 
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her  nama,  and  from  this  it  is  contended  that  no  jurisdiction 
was  conferred  in  consequence  of  such  alleged  defective 
affidavit. 

This  court  considers  there  is  little  force  and  less  merit  in 
the  point  that  the  recitals  in  the  captions  of  the  pa])ers, 
quoted  above,  necessarily  mean  the  judgment  must  have 
been  taken  only  at  the  ensuing  October  term,  and  that  hav- 
ing been  entered  in  vacation,  it  was,  ipsofaeto^  void.  In  the 
case  of  George  v.  People,  167  111.  447,  it  appeared  in  the 
caption,  the  indictment  was  found  at  the  March  term  of  the 
Criminal  Court,  1806  (an  impossible  date),  but  the  court 
held  the  caption  no  part  of  the  indictment,  and  that  the 
mistake  as  to  the  time  therein  stated  did  not  vitiate  it.  If, 
(is  seen,  the  caption  of  an  indictment  is  no  part  of  it,  we  see 
no  reason  for  regarding  the  captions  of  the  pleadings  filed 
in  the  case  here  presented,  as  such  essential  parts  thereof, 
that  by  reason  of  the  recital  therein,  we  must  hold  void  the 
judgment  entered  upon  them.  The  warrant  of  attorney, 
under  the  authority  of  which  the  judgment  was  entered, 
permitted  the  same  to  be  confessed  in  term  time  or  vacation, 
and  it  was  for  the  holder  of  the  note  to  elect  when  the  judg- 
ment should  be  confessed.  Keith  v.  Kellogg,  97  111.  147; 
Whitney  v.  Bohlen,  157  111.  571.  By  filing  the  papers  in 
vacation,  as  he  did,  appellant  thereby  elected  to  have  the 
judgment  confessed  at  that  time,  and  the  clerk  properly  so 
entered  it. 

The  objection  to  the  affidavit,  if  possible,  has  less  force 
than  the  previous  point,  and  can  not  be  sustained.  Upon 
its  face  the  affidavit  shows  that  I.  N.  Watters  signed  the 
warrant  of  attorney  for  L.  M.  Watters,  at  the  time  claiming 
to  be  her  agent.  Nothing  in  the  record  contradicts  this  state- 
ment. L.  M.  Watters,  who  alone  is  affected  by  this  irregu- 
larity, if  such  it  be,  is  not  objecting.  Where  the  co-defend- 
ants were  partners,  by  that  fact  one  was  not  authorized  to 
sign  the  firm  name  to  a  warrant  of  attorney  to  confess  judg- 
ment, yet  a  judgment  entered  under  such  power  is  not  void, 
but  voidable  only,  and  at  the  instance  of  him  whose  name 
has  been  thus  unwarrantably  made  use  of.     Uhlendorf  v. 
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Kaufman  et  al.,  41  111.  App.  373,  and  cases  cited.  In  the 
case  presented  the  judgment  debtor  does  not  appear,  the 
creditors  of  her  co-defendant  alone  appearing  and  objecting. 
This,  it  is  well  settled  by  the  authorities,  they  can  not  do. 
If  the  judgment  debtor  herself  had  appeared  and  made  the 
objection,  it  would  have  availed  her  nothing,  without  show- 
ing some  legal  or  equitable  defense  to  the  amount  of  the 
judgment.  Surely  these  creditors  of  N.  I.  Watters  are  in 
no  better  position.  No  defense  is  suggested  in  the  record 
to  the  merits  of  the  judgment,  and  it  must  be  assumed  there 
is  none. 

In  Hier  et  al.  v.  Kaufman  et  al.,  134  111.  225,  it  was  said  : 
"  This  court  has  decided  in  Colson  v.  Leitch,  110  111.  504, 
that  a  court  of  equity  will  not  enjoin  a  judgment  at  law 
where  there  has  been  no  service,  unless  it  is  alleged  and 
proved  that,  if  the  relief  be  granted,  a  different  result  will 
be  obtained  than  that  already  adjudged  by  the  void  judg- 
ment. Such  relief  will  not  be  granted,  if  it  appears,  as  does 
appear  in  the  case  at  bar,  that  the  debtor  owes  the  amount 
of  the  judgment,  and  has  no  defense  either  legal  or  equi- 
table to  the  debt  for  which  the  judgment  is  rendered."  The 
same  doctrine  is  announced  by  Freeman  in  his  work  on 
Judgments,  Sec.  498,  where  it  is  said  :  '*  The  better  estab- 
lished rule  undoubtedly  is,  that  notwithstanding  an  alleged 
want  of  service  of  process,  a  court  of  equity  will  not  inter- 
fere to  set  aside  a  judgment  until  it  appears  that  the  result 
will  be  other  or  different  from  that  already  reached.  This 
principle  applies  not  only  when  the  application  to  set  aside 
the  judgment  is  made  by  the  debtor,  who  claims  he  was  not 
served  with  process,  or  gave  no  authority  to  confess  judg- 
ment, but  also  where  such  application  is  made  by  ^,  creditor 
or  other  third  person."     Martin  v.  Judd,  60  111.  78. 

In  Farwell  et  al.  v.  Huston,  151  111.  246,  the  court  say: 
"  This  court  has  held,  in  a  number  of  cases,  that  a  court  of 
law  exercises  equitable  jurisdiction  over  a  judgment  by  con- 
fession; that  if  there  is  an  absence  of  authority  to  confess,  the 
debtor  will  not  be  forced  into  a  court  of  chancery  to  obtain 
relief,  but  may  move  to  set  aside  the  judgment  before  the 
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court  of  law  whioh  rendered  it;  and  that  saoh  court  of  law 
may  open  the  judgment  and  permit  the  debtor  to  present 
his  defense,  if  he  have  any,  but  will,  however,  protect  the 
creditor,  by  permitting  the  judgment  to  stand  as  security. 
Yet  such  relief  will  not  be  granted,  if  it  appear  that  the 
debtor  owes  the  amount  of  the  judgment,  and  has  no  defense 
either  legal  or  equitable  to  the  debt  for  which  the  judg- 
ment is  rendered.  Citing  Colson  v.  Leitch,  and  Hier  v. 
Kaufman,  supra.  See  also,  Martin  v.  Judd,  60  111.  78, 
where  it  was  held  that  a  third  party  has  no  right  to  object 
to  a  judgment  on  the  ground  that  it  was  confessed  without 
authority  from  the  judgment  debtor  to  do  so,  but  that  the 
right  to  interpose  any  such  objection  belongs  alone  to  the 
judgment  debtor." 

In  The  Havens  &  Geddis  Company  v.  First  National 
Bank  of  Pana,  162  111.  35,  it  was  held  that  a  motion  of  judg- 
ment creditors  to  set  aside  prior  judgments  confessed  by 
their  debtor  in  vacation  in  favor  of  another  creditor,  can 
not  be  sustained,  except  upon  a  showing  of  fraud  bv  the 
debtor  in  making  such  confession. 

The  order  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded  to  that  court  with  directions  to  deny  the 
petition. 


Minnoapolls  Trust  Company  v.  Isedore  Terhnlst^ 

Impleaded^  etc. 

1.  Appeals— PTAat  is  a  Final  Order. —Where  the  liability  k  several 
and  not  joint,  a  decree  against  one  of  several  defendants,  upon  a  trial  by 
a^creement  of  the  issues  affecting;  him  only,  is  final  as  to  such  defend- 
ant, although  the  suit  is  continued  as  to  the  other  parties. 

2.  Appellate  Comtr  Practice— Quesfiona  Which  Can  Not  he  Eaited 
for  the  First  Time  in  the  Appellate  Court.—The  point  that  a  ocxpoiatioQ 
organized  under  the  laws  of  a  sister  State  can  not  bring  a  suit  in  the 
courts  of  this  State,  without  first  having  complied  with  the  statutes 
authorizing  it  to  do  business  in  this  State,  can  not  be  raised  for  the  first 
time  on  appeal  in  the  Appellate  Court. 

3.  Waste— CWfing  3\'in&er.— To  despoil  lands  of  valuable  timber 
can  not  be  regarded  of  itself  as  an  improvement  or  repair  to  the  land. 
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4.  Bamr— Defined.— Waste  is  a  spoil  or  destruction  in  houses,  garden, 
trees,  or  other  corporeal  hereditaments  to  the  disherison  of  him  that  hath 
the  remainder  or  reversion  in  fee  simple  or  fee  tail. 

5.  8A1SR— Actions  for  by  Mortgagees.— An  action  at  law  for  the  com- 
mission of  waste  will  not  lie  in  behalf  of  a  mortgagee  having  only  a 
contingent  interest  in  the  premises. 

6.  TAoKtOKQiws— Rights  of  Mortgagor  While  in  Possession— Waste.— A 
mortgagor  may  exercise  the  rights  of  an  owner  while  in  possession,  pro- 
vided be  does  nothing  to  impair  the  security,  but  a  court  of  chancery  will 
stay  the  commission  of  waste  by  the  process  of  injunction. 

Bill,  for  receiver  and  relief.  Appeal  from  the  Circuit  Court  of  Henry 
County;  the  Hon.  Hiram  Bigelow,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1897.  Beveraed  and  remanded.  Opinion 
filed  February  28, 1896. 

Dunham  &  Fostbb,  attorneys  for  appellant. 

W.  R.  MooRB,  attorney  for  appellee,  contended  that  the 
order  dissolving  the  injunction  and  dismissing  the  bill, 
amended  bill  and  supplemental  bill,  as  to  appellee  Yerbulst, 
U  not  a  final  order  from  which  an  appeal  will  lie.  The  bill 
must  ask  for  no  relief  but  an  injunction.  Otherwise  an 
order  dissolving  can  not  be  appealed  from.  Racine  &  M.  R. 
R.  Co.  V.  Farmers'  Loan  &  Trust  Co.,  70  111.  249;  Hunter  v. 
Hunter,  100  111.  519;  Thompson  v.  FoUansbee,  55  111.  427; 
Pentecost  et  al.  v.  Magahee,  4  Scam.  326;  Cornelius  v.  Coons 
et  al.,  Breese,  87;  Young  v.  Grundy,  7  Cranch,  548;  Gunn  v. 
Donoghue,  135  111.  479;  Titus  et  al.  v.  Mabee  et  al.,  25  III. 
257;  Shaw  et  al.  v.  Hill  et  al.,  67  111.  456;  Weaver  v.  Poyer 
et  al.,  70  111.  667;  Prout  v.  Lomer  et  al.,  79  111.  331;  Benev- 
olent  Ass'n  of  P.  F.  D.  v.  Farwell,  6  Brad.  240;  Village  of 
Jefferson  v.  Bohemian  N.  C.  Ass'n,  6  Brad.  230;  Atkins  v. 
Huston  et  al.,  5  Brad.  326;  Lacey  v.  Baker  et  al.,  5  Brad.  426; 
Sweet  V.  Merki,  27  111.  App.  245;  Martin  v.  Jamison,  39  111. 
App.  248;  Gillett  v.  Booth,  6  Brad.  429;  Packer  v.  Roberts 
et  aL,  44  111.  App.  232;  Keenan  v.  Williams  et  al.,  45  Hi.  App. 
630;  Lee  v.  Yanaway,  52  111.  App.  23;  Hayes  v.  Fischer,  102  U. 
S.  121;  Grant  v.  Phoenix  Life  Insurance  Co.,  121  U.  S.  118. 

The  Minneapolis  Trust  Company  never  complied  with  the 
act  of  July  1, 1887,.entitled  "  An  act  to  provide  for  and  regu- 


352  Appellate  Courts  of  Illinois. 

Vol.  74.]  Minneapolis  Trust  Ck>.  v.  Verhulst. 

late  the  administration  of  trusts  by  trust  companies,"  and 
therefore  the  mortgage  to  it  was  void.  Sec.  25,  Chapter 
32,  Starr  &  Curtis,  p.  1017;  Paragraph  94,  Sec.  6,  Chapter  32, 
Starr  &  Curtis,  p.  1041;  United  States  Trust  Company  v. 
Lee,  73  111.  142;  Cincinnati  Mutual  H.  Ass.  Co.  v.  Rosenthal, 
55  111.  85;  Carroll  v.  City  of  East  St.  Louis,  67  111.  568;  Penn- 
sylvania Ins.  Co.  V.  Bauerle,  143  111.  459;  Hazelton  Boiler 
Co.  V.  Hazelton  Tripod  Boiler  Co.  et  al.,  142  111.  494;  Granite 
State  P.  Ass'n  v.  Lloyd,  145  111.  620;  City  of  Fulton  v. 
Northern  111.  College,  158  111.  333. 

Me.  Justice  Wright  delivered  the  opinion  of  the  Court. 

The  Briar  Bluff  Mining  and  Stock  Company,  a  corpora- 
tion organized  in  this  State  for  pecuniary  profit,  executed  a 
trust  deed  December  1,  1891,  duly  recorded,  upon  certain 
real  estate  therein  described,  to  secure  $100,000  of  its  bonds 
for  the  payment  of  money,  issued  by  it  in  denominations 
of  $500  each,  on  the  date  mentioned,  payable  December  1, 
1898,  with  seven  per  cent  interest  payable  annually  accord- 
ing to  coupons  attached,  and  in  case  of  non-payment  of 
interest,  foreclosure  proceedings  might  be  instituted  after 
the  expiration  of  six  months  from  the  time  of  such  default, 
upon  demand  of  a  holder  of  any  of  the  bonds.  Appellant 
is  named  in  the  trust  deed  as  the  trustee.  The  mortgagor 
having  defaulted  in  the  payment  of  interest  for  more 
than  six  months,  Henrj*-  A.  Ainsworth,  the  owner  of  101 
($50,500)  of  the  bonds  secured  by  the  trust  deed,  demanded 
the  appellant  to  foreclose  the  trust  deed  for  his  benefit, 
whereupon  appellant,  in  compliance  with  such  demand, 
filed  the  present  bill  in  its  own  name  against  the  Briar 
Bluff  Mining  and  Stock  Company.  The  bill  was  after- 
ward amended  and  several  new  parties  defendant  added, 
one  of  the  new  parties  being  the  appellee,  who  is  by 
the  bill  charged  with  wrongfully  cutting  and  removing 
large  quantities  of  timber  from  the  mortgaged  premises, 
whereby  the  security  of  the  mortgage  is  impaired;  that 
appellee  persists  in  an  intention  to  continue  in  such  spolia- 
tion and  that  he  is  insolvent,  and  the  bill  prays  for  an 
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accounting  for  the  timber  already  cut  and  removed,  that  he 
be  perpetually  enjoined  from  further  waste,  and  for  general 
relief.  Upon  the  bill,  as  amended,  a  temporary  injunction 
issued  against  appellee  and  a  receiver  was  also  appointed  by 
the  court  All  the  defendants  to  the  bill  as  finally  amended 
were  defaulted  except  appellee,  who  answered  admitting 
the  cutting  and  removal  of  the  timber  from  the  mortgaged 
premises,  and  claimed  it  was  done  to  prepare  the  land  for 
grazing,  relying  upon  the  provision  of  the  trust  deed  that 
nothing  therein  should  prevent  making  any  improvement  or 
addition  which  might  be  necessary  or  convenient  for  the 
purpose  of  operating  the  mortgaged  property  provided  the 
improvement  did  not  injure  the  value  of  the  property,  and 
insisting  the  cutting  and  removal  of  the  timber  was  a  benefit 
to  the  land.  Appellee  claimed  the  right  to  do  this  under  a 
contract  made  by  the  president  and  general  manager  of  the 
mortgagor,  January  24,  1893,  with  Stoddard  and  Lewis, 
who  for  $2,500  paid  to  them,  had  assigned  their  rights  to 
him.  By  stipulation  of  the  parties  the  cause  was  heard  by 
the  court  upon  the  issues  made  by  the  bill  and  the  answer  of 
the  appellee  only,  and  presumably  the  cause  was  continueil 
as  to  all  other  defendants.  The  court  found  the  issues  for 
appellee  and  dismissed  the  bill  as  to  him  for  want  of  equity, 
and  dissolved  the  injunction,  from  which  appellant  prose- 
cutes this  appeal  and  asks  a  reversal  thereof  for  alleged 
errors. 

Appellee  has  moved  this  court  to  dismiss  the  appeal  on 
the  ground,'  as  argued  by  counsel,  the  order  dissolving  the 
injunction  and  dismissing  the  bill  as  to  appellee  only,  is 
not  a  final  order  from  which  an  appeal  will  lie.  We  see  no 
force  in  this  point.  The  bill  prayed  an  accounting,  per- 
petual injunction,  and  for  general  relief.  Had  the  issues 
made  by  the  bill  and  answer  been  found  against  appellee,  a 
personal  decree  for  the  value  of  the  timber  cut  and  removed 
might  have  been  rendered  against  him,  and  the  lease  under 
which  he  claimed  canceled  and  set  aside,  as  against  app>el- 
lant's  rights  under  the  mortgage.  Appellant  can  not  com- 
plain the  decree  was  not  final  as  to  the  rights  of  all  the 
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parties,  because  the  hearing  as  to  him  only  was  by  his  own 
agreement.  Moreover  it  has  been  held  that  a  decree  may 
be  as  to  part  of  the  defendants  and  the  cause  continued  as 
to  others,  when  the  liability  is  several  and  not  joint.  Gage 
V.  Rohrbach,  56  111.  262;  Munger  v.  Jacobson,  99  111.  352. 
Here  appellee  alone  was  charged  with  cutting  timber,  and  the 
only  issue  determined  by  the  decree  was,  therefore,  his  sev- 
eral liability.  We  think,  as  to  appellee,  the  decree  is  final, 
and  the  motion  to  dismiss  the  appeal  will  be  denied. 

Counsel  for  appellee  argue,  in  support  of  the  decree,  that 
appellant  being  a  corporation  organized  under  the  laws  of 
a  sister  State,  and  inasmuch  as  it  does  not  appear  it  has 
complied  with  the  statute  of  this  State,  as  they  contend, 
whereby,  as  alleged,  certain  conditions  are  imposed  as  a 
prerequisite  to  the  right  of  appellant  to  do  business  in 
this  State,  therefore  the  mortgage  is  void,  and  numerous 
authorities  are  cited  in  their  effort  to  sustain  this  position. 
Without  intending  to  express  any  opinion  concerning  the 
validity  of  this  position  as  an  abstract  question,  we  may  be 
permitted  to  say  that  so  far  as  we  can  ascertain  from  the 
record,  the  question  is,  for  the  first  time  in  this  case,  raised 
in  this  court.  Had  the  question  been  made  in  the  Circuit 
Court,  the  absent  proof,  if  necessary,  might  have  been  sup- 
plied, or,  if  that  court  had  sustained  the  point,  opportunity 
for  amendment  would  there  have  been  afforded,  and  if 
appellant  has  not  the  right  to  maintain  the  suit  in  its  own 
name,  Ainsworth,  the  holder  of  the  bonds,  and  beneficiary 
for  whose  benefit  in  part  the  mortgage  was  given,  would 
su.«3ly  have  the  right  to  do  so.  Appellant  has  no  interest 
in  the  property  except  as  the  mere  representative  of  the 
beneficiary.  It  may  be  doubted,  on  general  principles,  had 
the  question  been  raised  in  apt  time  in  the  proper  court, 
whether  appellant  alone,  without  the  joinder  of  Ainsworth, 
has  the  right  to  maintain  the  bill;  However,  the  .facts 
averred  are  that  the  latter  demanded  appellant  to  bring  the 
suit,  so  that  it  appears,  although  he  is  not  a  party  to  it,  the 
same  was  prosecuted  for  him  and  upon  his  demand,  and  wo 
are  therefore  of  the  opinion  the  question  comes  too  late  for 
the  first  time  in  this  court. 
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It  is  also  contended  by  counsel  that  appellee  had  the 
right,  under  the  exceptions  contained  in  the  mortgage,  to 
cut  the  timber  and  dispose  of  it  as  an  improvement  and  repair 
to  the  premises.  We  can  not  agree  to  the  proposition  that 
to  despoil  lands  of  valuable  timber  is,  of  itself,  an  improve- 
ment or  repair  to  the  land,  and  this  contention  is  therefore, 
in  our  opinion,  without  merit. 

It  is  finally  insisted  that  cutting  the  timber  and  selling 
it  in  no  way  impaired  the  security  to  the  beneficiaries 
under  the  mortgage.  The  averment  of  the  bill  is,  the  land 
was  scant  security  for  the  bonds  issued.  The  evidence 
shows  appellee  paid  $2,500  for  the  privilege  of  cutting  tim- 
ber, and  it  would  be  unreasonable  to  suppose  hQ  paid  more 
than  it  was  worth;  it  appears,  also,  before  the  injunction 
was  issued  against  him,  appellee  had  taken  timber  from  the 
lands  of  the  value  of  $5,024.  It  is  false  logic  to  say  such 
facts  do  not  prove  an  impairment  of  the  value  of  the  land. 
The  theory  advanced  that  the  land  was  more  valuable  for 
stock  raising  after  the  timber  was  cut  off  has  nothing  in 
the  evidence  to  rest  upon.  If  the  stumps  had  been  removed 
and  the  land  cultiviited^  to  grass,  such  might  be  true,  but  no 
estimate  seems  to  have  been  taken  of  the  cost  of  this  neces- 
sary improvement  to  effect  such  use  of  the  premises. 

Waiving  the  question  of  the  authority  of  Blethen,  the 
president  and  general  manager  of  the  company,  to  make 
the  contract  with  Stoddard  &  Lewis,  under  which  appellee 
seeks  to  justify  his  acts,  it  is  sufficient  to  say  the  latter, 
under  such  contract,  would  have  no  different  or  greater 
rights  against  the  mortgagee  than  the  mortgagor  itself. 
The  mortgage  was  prior  in  time  to  the  contract  of  appellee, 
and  he  was,  therefore,  subordinated  to  it.  Waste  is  a  spoil 
or  destruction  in  houses,  gardens,  trees  or  other  corporeal 
hereditaments,  to  the  disherison  of  him  that  hath  the 
remainder  or  reversion  in  fee  simple  or  fee  tail.  2  Black- 
stone,  Chap.  18,  Sec.  6.  Chancellor  Kent,  Vol.  4,  p.  165, 
says :  ^^  The  mortgagor  may  exercise  the  rights  of  an 
owner,  while  in  possession,  provided  he  does  nothing  to 
impair  the  security;  but  a  court  of  chancery  will  always, 
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on  application  of  the  mortgagee,  and  with  the  object  in 
view,  stay  the  commission  of  waste  by  the  process  of  injunc- 
tion. An  action  at  law  by  the  mortgagee  will  not  lie  for 
the  commission  of  waste,  because  he  has  only  a  contingent 
interest/' 

It  seems  beyond  dispute,  the  appellee,  without  legal 
justification  or  excuse,  committed  waste  to  the  extent  of 
impairing  the  security  of  the  mortgage,  and  it  therefore 
follows,  the  decree  of  the  Circuit  Court  is  clearly  wrong,  and 
it  will  be  reversed  and  the  cause  remanded. 


74    3561 
J74«  4fl6| 

ii05   >^d9!       Chicago^  B.  &  Q.  B.  B.  Co.  r.  Anna  M.  Gnnderson, 
~74    35^  Adm.'x^  etc. 

1.  Neougencte--  Unlawful  Speed  of  Trains. — ^When  the  fact  is  shown 
that  a  railroad  company  at  the  time  of  an  accident  was  running  its 
trains  at  a  rate  of  speed  prohibited  by  law,  a  prima  facie  liability  is 
established,  and  in  the  absence  of  proof  rebutting  the  statutory  presump- 
tion, it  becomes  conclusive. 

2.  SAMR—Exerdee  of  Ordinary  Care—Burden  of  Proof.— In  an  action 
by  a  personal  representative  to  recover  damages  for  the  death  of  a  per- 
son by  negligence,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that 
at  the  time  of  the  accident  the  deceased  was  in  the  exercise  of  ordinary 
care  to  avoid  injury,  and  unless  such  fact  appeaiB  from  the  evidence, 
there  can  be  no  recovery. 

8.  SAXE^What  18,  a  Question  for  the  Jury.— What  is,  or  is  not  neg- 
ligence, is  a  question  of  fact  for  the  jury. 

4.  OSDINABT  Care — In  Perilous  Positions. — There  can  be  do  rule  of 
law  as  to  what  a  person  is  bound  to  do  for  his  own  protection  when  in  a 
position  of  peril.  What  a  reasonably  prudent  person  would  do  under 
such  circumstances  must  be  left  to  the  jury  as  a  question  of  fact. 

Trespass  on  the  Ca8e.~De{^th  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1897.  Affirmed. 
Opinion  filed  February  28,  1898. 

Samuel  Richolson,  attorney  for  appellant. 

Henbt  W.  Johnson  and  MoDouqall  &  Chapman,  at- 
torneys for  appellee. 
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In  determining  whether  or  not  a  plaintiff  is  negligent,  the 
jury  may  take  into  consideration,  with  other  facts,  the  in- 
stincts and  presumptions  which  naturally  lead  men  to  avoid 
injury  and  preserve  their  own  lives.  Chicago  City  Ry.  Co. 
V.  Dinsmore,  62  IlL  App.  473;  Illinois  Cent.  R.  R.  Co.  v. 
Nowicki,  46  IlL  App.  666;  Illinois  Cent.  R.  R.  Co.  v.  Pum- 
mill,  58  IlL  App.  83;  Baltimore  &  O.  S.  W.  R.  R.  Co.  v. 
Then,  59  IlL  App.  561;  Broadbent  v.  Chicago  &  G.  T.  Ry. 
Co.,  64  IIL  App.  231;  Chicago  &  N.  W.  R.  R.  Co.  v.  Jackson, 
55  111.  492. 

Mr.  Justiox  Wright  delivered  the  opinion  of  the  Court. 

Appellee  sued  appellant  in  an  action  on  the  case  for  caus- 
ing the  death,  by  alleged  negligence,  of  George  Gunderson. 
the  intestate  and  husband  of  appellee.  The  cause  was  before 
this  court  at  a  former  term,  when  a  judgment  against 
appellant  for  $5,000  was  then  reversed  and  the  cause 
remanded  to  the  Circuit  Court  for  a  new  trial  (65  111.  App. 
638).  The  last  trial  resulted  in  a  verdict  and  judgment 
a;:^inst  appellant  for  $2,500,  from  which  the  present  appeal 
is  prosecuted,  and  a  reversal  of  the  judgment  sought  for 
various  errors  assigned  upon  the  record,  chief  among  which 
is  the  admission  by  the  court  of  improper  evidence;  the 
verdict  is  against  the  evidence,  and  the  court  gave  im- 
proper, and  refused  and  modified  proper  instructions  to  the 

The  deceased  was  killed  by  a  passenger  train  of  appellant 
at  the  crossing  of  its  road  with  Main  street,  in  the  village  of 
Leland,  about  eight  o'clock  on  the  evening  of  September  19, 
1893.  From  the  evidence,  it  appears  on  the  evening  in  ques- 
tion the  deceased  was  sitting  at  the  store  of  a  friend  situated 
about  ten  rods  north  of  the  railroad  and  on  the  west  side  of 
Main  street,  and  from  there  started  to  go  to  his  home  in  the 
village,  and  to  do  this  was  required  to  cross  the  railroad, 
which  crossed  the  street  east  and  west  with  double  tracks; 
at  the  time  he  started  from  the  store  toward  the  railroad  a 
freight  train  was  passing  on  the  south  track  going  east  over 
the  crossing;  deceased  was  seen  to  approach  the  crossing 
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and  stand  on  the  sidewalk  while  the  freight  train  was  pass- 
ing, and  just  as  the  caboose,  the  last  car  in  the  freight 
train,  reached  the  crossing,  a  fast  passenger  train  from  the 
east  on  the  north  track,  struck  the  crossing;  no  eye  witness 
saw  the  passenger  train  strike  the  deceased,  the  last  seen  of 
him  alive  being  while  he  was  standing  on  the  sidewalk 
when  the  freight  train  was  passing;  his  dead  body  was  found 
soon  after,  nearly  ninety  feet  west  of  the  crossing,  lying 
between  the  tracks.  At  this  time  the  ordinances  of  the  vil- 
lage of  Leland  prohibited  a  greater  rate  of  speed  than  ten 
miles  an  hour  for  trains  in  the  village,  and  it  was  not  suc- 
cessfully disputed  on  the  trial,  the  passenger  train  was  run- 
ning at  a  far  greater  speed  when  the  accident  occurred. 
There  can  be  no  reasonable  doubt  from  the  evidence  that 
deceased  was  killed  by  the.  west  bound  passenger  train  while 
he  was  attempting  to  cross  the  tracks,  just  as  the  freight 
train,  in  the  opposite  direction,  was  clearing  the  crossing. 

Section  24  of  the  railroad  act,  by  which  the  ordinance  in 
question  was  authorized,  provides  in  substance, that  whenever 
any  railroad  corporation  shall  run  any  train  at  a  greater  rate 
of  speed  in  the  incorporated  limits  of  any  village  than  is 
permitted  by  ordinance  of  such  village,  the  corporation  shall 
be  liable  to  the  person  aggrieved  for  all  damages  done  to 
the  person  by  such  train,  and  the  same  shall  be  presumed 
to  have  been  done  by  the  negligence  of  the  corporation  or 
agents.  The  unlawful  speed  of  the  train  and  the  injury 
being  established  by  the  evidence,  as  we  think  they  clearly 
were,  raised  the  prima  facie  liability  of  the  appellant  for 
the  death  of  the  appellee's  intestate,  and  in  the  absence  of 
proof  rebutting  the  statutory  presumption,  it  would  become 
conclusive.  The  evidence  in  the  case  falls  short  of  over- 
coming this  presumption,  unless  it  proves  contributory 
negligence  on  the  part  of  the  deceased,  and  thus  we  come 
to  the  principal  question  of  fact  to  be  considered  and  deter- 
mined in  the  case. 

The  rule  of  law  is  now  too  well  established  to  admit  of 
cavil  or  evasion,  that  the  burden  of  proof  is  upon  the  plaint- 
iff to  aver  and  prove  affirmatively,  that  her  intestate  was  in 
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the  exercise  of  ordinary  care  to  avoid  injury  at  the  time  of 
the  accident,  and  unless  such  fact  appears  from  the  evi- 
dence, she  can  not  recover.  What  is  or  is  not  ordinary  care 
is  a  relative  question,  to  be  decided  by  the  facts  in  each 
particular  case. 

The  crossing  being  a  public  highway  the  deceased  had  a 
lawful  right  to  be  upon  any  part  of  it.  He  had  the  right  to 
suppose  the  appellant  would  run  its  train  within  the  corpo- 
rate limits  of  the  village,  at  no  greater  rate  of  speed  than  the 
ordinance  permitted.  He  must  be  held  to  the  same  con- 
duct, under  the  circumstances  shown  by  the  evidence,  as 
would  be  attributed  to  a  reasonable  and  ordinarily  prudent 
man,  in  the  possession  and  use  of  the  faculties  common  to 
mankind.  An  ordinary  man,  in  like  situation,  we  think, 
would  have  had  his  attention  engaged  first  with  the  passing 
freight  train;  next  he  would  have  noticed  the  approaching 
passenger  train,and  mentally  estimated  the  time  and  distance 
that  remained  for  it  to  reach  the  place  he  was  about  to  cross 
the  tracks,  supposing,  as  he  had  the  right,  the  speed  was  no 
greater  than  allowed  by  law;  then  his  eyes,  attention,  and 
probably  his  steps,  would  be  directed  toward  the  caboose 
that  was  then  clearing  the  crossing.  At  this  time  the  un- 
lawful rate  of  speed  of  the  approaching  train,  not  thought 
of  or  estimated,  has  suddenly  and  unexpectedly  overtaken 
him.  It  is  reasonable  to  conclude,  from  the  evidence,  the 
speed  of  the  train  was  at  least  thirty  miles  an  hour  at  the 
time  of  the  accident,  and  the  inference  is  reasonable,  if  the 
rate  had  been  reduced  two-thirds,  the  deceased  would  have 
had  sufficient  time  to  cross  the  track  without  danger,  before 
the  arrival  of  the  train  by  which  he  was  killed.  We  think 
these  conclusions  are  fair  and  reasonable  from  all  the  evi- 
dence, and  the  jury  were  at  liberty  to  infer  ordinary  care 
and  diligence  on  the  part  of  the  deceased  from  all  the  circum- 
stances in  the  case.  To  hold  otherwise  would  be,  in  effect, 
to  presume  negligence  on  the  part  of  one,  in  excuse  of  neg- 
ligence on  the  part  of  another.  Illinois  C.  R.  E.  Co.  v. 
Nowioki,  148  111.  29,  and  cases  cited;  Chicago  &  N.  W.  E. 
E.  Co.  V.  Hansen,  166  111.  623. 
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It  is  our  opinion  the  verdict  is  supported  by  the  evidence. 

We  have  carefully  examined  the  complaints  of  counsel  for 
appellant  concerning  the  rulings  of  the  court  as  to  the 
admission  of  evidence,  and  find  no  material  or  harmful  errors 
in  that  respect. 

Exception  is  taken  by  counsel  for  appellant  to  the  instruc- 
tions given  to  the  jury  by  the  court,  at  the  instance  of  appel- 
lee. We  have  examined  the  instructions  in  view  of  the 
objections  pointed  out  to  them,  and  while  the  instructions 
may  not  be  absolutely  perfect  in  all  respects,  we  think  they 
fairly  apply  the  law  to  the  evidence  in  the  case.  The  first 
and  second  instructions  are  more  particularly  objected  to 
because  they  do  not  confine  the  recovery  for  the  death  of 
Gunderson  to  the  pecuniary  loss  caused  to  the  next  of  kin. 
These  instructions  do  not  assume  to  give  any  guide  for  the 
measure  of  damages,  but  direct  the  jury  only  concerning  the 
negligence  of  the  parties  and  other  issues  in  the  declaration, 
it  being  reserved  for  the  third  instruction  to  state  the  rule 
iis  to  the  measure  of  damages,  wherein  we  think  the  law  is 
correctly  stated,  confining  the  recovery  to  pecuniary  loss 
only,  wherefore,  it  also  is  not  justly  subject  to  the  criticism 
put  upon  it. 

There  was  no  error  in  the  modification  of  appellant's 
instructions;  for  those  given  as  modified,  together  with  others 
given  as  requested,  considered  together,  fairly  and  fully 
present  the  law  applicable  to  all  phases  of  the  evidence  in 
the  case  as  favorably  to  appellant  as  its  rights  could  demand, 
and  all  that  was  proper  in  the  refused  was  contained  in  the 
given  instructions. 

It  is  especially  contended  the  court  erred  in  refusing  to 
give  to  the  jury  the  seventh  instruction,  as  requested  by 
appellant,  in  which  the  court  was  asked  to  say  to  the  jury, 
as  a  matter  of  law,  that  a  person  going  upon  a  railroad 
*'must  look  both  ways;  listen  for  trains  and  avoid  being 
injured  by  them,  if  he  can  do  so  by  the  exercise  of  reason- 
able care  and  caution."  The  court  so  modified  the  instruc- 
tion, and  gave  it  as  modified,  that  it  read,  in  place  of  the 
above  quoted  words,  ^'must  exercise  reasonable  and  ordi* 
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nary  care  to  avoid  being  injured  by  them."  The  case  of 
Illinois  C.  R  R.  Co.  v.  Goddard,  72  111.  667,  is  relied  upon 
by  counsel  for  appellant  as  authority  for  the  instruction  as 
requested,  and  it  is  earnestly  insisted  the  instruction  should 
have  been  given,  and  that  it  was  reversible  error  to  have 
refused  it. 

In  the  later  cases,  since  the  Goddard  case,  the  tendency  of 
the  decisions  has  been  to  the  effect  that  what  is  or  is  not 
negligence  is  a  question  of  fact  for  the  jury,  and  it  is 
improper  to  state  such  matter  in  an  instruction.  Louisville, 
K  A.  &  C.  Ry.  Co.  v.  Patchen,  167  111.  204,  and  cases  cited. 

In  Chicago  &N.  W.  Ry.  Co.  v.  Hansen,  166  111.  623,  it  is 
said:  ^^  And  formerly  this  court,  in  passing  upon  questions 
both  of  law  and  fact,  frequently  prescribed  that  same  duty 
(to  look  and  listen),  but  it  has  since  been  repeatedly  held 
that  it  can  not  be  said,  as  a  matter  of  law,  that  a  traveler 
is  bound  to  look  or  listen,  because  there  may  be  various 
modifying  circumstances  excusing  him  from  so  doing. 
*  *  *  It  seems  to  us  impossible  that  there  should  be  a 
rule  of  law  as  to  what  particular  thing  a  person  is  bound  to 
do  for  his  protection  in  the  diversity  of  cases  that  constantly 
arise,  and  the  question  what  a  reasonably  prudent  person 
would  do  for  his  own  safety  under  the  circumstances  must 
be  left  to  the  jury  as  one  of  fact." 

In  Partlow  v.  Illinois  C.  R.  R.  Co.,  150  111.  821,  the  court 
say :  ^^  It  has  often  been  said  by  this  and  other  courts  that 
it  is  the  duty  of  a  person  approaching  a  railroad  crossing  to 
look  and  listen  before  attempting  to  cross,  and  that  a  per- 
son failing  to  observe  this  precaution  is  guilty  of  negligence; 
but  when  the  statement  has  been  made,  the  court,  as  a  gen- 
eral rule,  was  discussing  a  question  of  fact,  and  in  such  case 
the  statement  may  be  regarded  as  accurate.  But  the  court 
can  not  say,  as  a  matter  of  law,  that  the  failure  to  look  and 
listen  is  negligence.  These  facts  are  proper  for  the  consid- 
eration of  the  jury  in  determining  whether  a  person  has 
been  negligent,  but  it  can  not  be  said  as  a  matter  of  law 
that  the  failure  to  observe  such  acts  is  negligence."  Citing 
Chicago  &  K  W.  R.  R.  Co.  v.  Dunlavy,  129  111.  132;  Terre 
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H.  &  I.  E.  R.  Co.  V.  Voeker,  129  111.  540;  Chicago,  M.  &  St. 
P.  By.  Co.  V.  Wilson,  133  Id.  60. 

It  follows,  therefore,  the  instractioa  was  properly  refused, 
and  correctly  given  as  modified. 

From  all  the  evidence  we  are  not  of  the  opinion  the  dam- 
ages are  excessive. 

Finding  no  material  error  in  the  record  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 


Cream  City  Mirror  Plate  Co.  v.  The  Swedish  Building 

&  Loan  Association. 

1.  Covenants— Br6acfee«—Ctoim»  of  Patentees— RigJit  tc  Use  Fixtures, 
— ^The  right  of  a  patentee  to  the  use  of  a  machine  which,  as  a  fixture, 
passed  to  the  grantee  in  a  deed  of  conveyance,  is  a  burden  u;^  >n  the 
grantee*8  right  to  use  the  machine  and  a  breach  of  the  covenant  against 
incumbrance. 

CoTenant. — Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  John  C.  Garveb,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1897.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 28,  1898. 

WoKKS  &  Hyeb,  attorneys  for  appellants. 

A  right  of  dower  is  an  incumbrance  whether  it  is  inchoate 
or  consummate  by  the  death  of  the  husband;  so  is  the  exist- 
ence of  a  paramount  private  right  of  way;  so  is  a  prior  cov- 
enant that  no  intoxicating  liquor  shall  be  sold  on  the  prem- 
ises; so  is  the  right  of  a  third  person  to  live  in  a  part  of  a 
house  which  has  been  conveyed.  2  Devlin  on  Deeds,  Sec. 
907. 

The  right  of  a  third  person  to  use  a  stairway  on  the  prem- 
ises is  an  incumbrance.  McGowen  v.  Myers,  14  N.  W.  Rep. 
788. 

The  covenant  of  warranty  is  regarded  as  broken  by  the 
loss  of  any  incorporeal  right  annexed  or  incident  to  the  land 
conveyed.     19  Am.  &  Eng.  Ency.  of  Law,  996. 
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Where  a  furnace  and  grist  mill  near  a  canal  were  leased 
with  the  covenant  of  general  warranty,  and  the  agents  of 
the  Commonwealth  cut  off  the  water  supply,  this  constituted 
a  breach  of  the  covenant.    Peters  v.  Grubb,  21  Pa.  St.  455. 

A  disturbance  of  the  free  and  uninterrupted  use  of  land 
is  in  law  an  eviction  and  breach  of  the  covenant  of  warranty. 
Kea  V.  Minkler,  5  Lans.  (N.  Y.)  1 96;  see  also  Scriver  et  al. 
v.  Smith,  100  N.  Y.  471;  Bowling  v.  Burton  (N.  0.),  7  S.  E. 
Rep.  701. 

Where  personal  property  is  sold  and  is  covered  by  letters 
patent  held  by  a  third  person,  the  patent  is  such  an  incum- 
brance upon  the  right  to  use  the  article  sold  as  will  consti- 
tute a  breach  of  the  implied  warranty  of  title.  Siegel  v. 
Brooke  et  al.,  25  111.  App.  207. 

R.  K.  Welsh,  attorney  for  appellee. 

A  patent  is  incorporeal  personal  property.  It  is  a  mere 
privilege  or  license  and  confers  no  title  whatever  to  an 
infringing  machine  or  device,  much  less  can  it  be  the  source 
or  basis  of  any  title,  interest  or  right  in  or  to  real  estate. 
Rapalje  &  Lawrence's  Dictionary,  Vol.  2,  p.  938;  Rodgers  v. 
Torrant,  43  Mich.  113;  Seigel  v.  Brooke  et  al.,  25  111.  App. 
207. 

To  constitute  a  breach  of  the  covenant  there  must  be  an 
eviction,  either  actual  or  constructive,  from  the  possession 
of  the  whole  or  a  part  of  the  premises,  and  this  eviction 
must  be  by  title  to  the  property,  or  some  part  thereof,  both 
lawful  and  paramount.  Beebe  v.  Swartwout,  3  Gil.  180; 
Bostwick  V.  Williams,  36  111.  65;  Jones  v.  Warner,  81  III. 
343;  Warvelle  on  Vendors,  Vol.  2,  1002;  Jones  on  Real 
Property  and  Conveyancing,  Vol.  1,  Sees.  903-4-5;  Waldron 
V.  M'Carty,  3  Johns.  (N.  Y.)  471;  Whitbeck  v.  Cook,  15 
Johns.  (N.  Y.)  483;  St.  John  v.  Palmer,  5  Hill  (N.  Y.)  599. 

A  constructive  eviction  only  occurs  where  the  premises 
are  in  the  adverse  possession  of  one  holding  under  a  separate 
title,  and  where  the  grantee  surrenders  the  possession  to  one 
having  a  better  title  in  order  to  avoid  an  inevitable  expul- 
sion from  the  premises.    Without  one  or  the  other  of  these 
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conditions  there  can  not  be  a  constractive  eviction.    Maupin 
on  Marketable  Title  to  Eeal  £state,  Sec.  146,  p.  315. 

Mb.  Justiob  Wright  deliyebed  the  opinioit  op  the  Covbt. 

Appellant  saed  the  appellee  in  an  action  of  covenant  upon 
a  deed  of  warranty  conveying  premises  therein  described. 
The  declaratioii  contains  two  counts,  one  for  a  breach  of 
covenant  against  incumbrances,  and  the  other  for  quiet  and 
peaceable  possession.  The  real  estate  conveyed  was  a  man- 
ufacturing plant  and  the  lots  upon  which  the  same  was 
located.  The  declaration  avers  that  a  part  of  the  premises 
so  conveyed  and  warranted  consisted  of  a  fixture,  or 
machine,  called  a  dust  collector;  that  at  the  time  the  deed 
was  executed  and  delivered  the  Allington  &  Curtis  Man- 
ufacturing Company  owned  and  controlled  a  United  States 
patent  on  the  machine,  and  had  not  granted  to  appellee,  or 
any  other  person,  the  right  to  use  such  machine,  and  the 
right  and  claim  of  said  company  was  superior  to  that  of 
appellee  or  appellant,  or  other  person;  that  it  demanded 
compensation  for  the  use  by  appellant  of  the  same;  that  a 
contest  of  such  demand  would  have  been  unavailing;  appel- 
lee was  notified  to  protect  and  defend  appellant  from  such 
claim  and  demand,  but  it  failed  so  to  do.  Appellant 
yielded  to  such  demand  and  paid  to  said  company  $300  for 
the  right  to  use.  such  machine,  that  being  the  least  amount 
for  which  such  right  could  be  purchased;  and  which  was  a 
reasonable  sum.  A  demurrer  was  interposed  to  the  declar 
ration,  and  each  count  thereof,  which  was  by  the  court  sus- 
tained, and  appellant  electing  to  abide  by  its  declaration, 
final  judgment  in  bar  of  action  was  rendered,  from  which  it 
appeals  to  this  court,  and  assigns  for  error  the  sustaining  of 
the  demurrer. 

Under  the  first  count  of  the  declaration,  the  only  question 
which  it  will  be  necessary  for  this  court  to  determine  is, 
whether  the  facts  stated  constitute  a  breach  of  the  cove- 
nants against  incumbrances.  The  demurrer  admits  the  well 
pleaded  facts  of  the  declaration.  In  our  opinion  the  facts 
stated  show  a  substantial  and  legal  claim  to  have  existed 
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against  a  part  of  the  property  covered  by  the  covenant  of 
warranty  at  the  time  the  deed  was  made.  The  claim  of 
the  patentee  was  a  harden  and  charge  upon  the  use  of  the 
machine.  Appellee  at  the  time  of  its  conveyance  had  no 
right  to  use  the  machine,  and  therefore  was  without  the 
right  to  convey  a  clear  title  thereto;  and  appellant  having 
been  required  to  pay  for  such  right,  clearly  shows  a  breach 
of  the  covenant  against  incumbrances.  This  seems  to  us 
elementary,  and  follows  from  the  ordinary,  as  well  as  the 
legal,  definition  of  an  incumbrance.  It  is  defined  by  Web- 
ster: '^1.  A  burdensome  and  troublesome  load;  anything 
that  impedes  motion  or  action,  or  renders  it  difiicult  or 
laborious;  clog;  impediment;  hindrance;  check.  2.  (Law.) 
A  burden  or  charge  upon  property;  a  legal  claim  or  lien 
upon  an  estate,  which  may  diminish  its  value."  Burrill's 
Law  Dictionary  defines  it:  "A  burden  or  charge  upon 
property;  a  legal  claim  or  lien  upon  an  estate;  such  as  a 
judgment  or  mortgage." 

By  the  admitted  facts  the  AUington  &  Curtis  Manufact- 
uring Company  had  a  clear  right  of  action  against  appel- 
lant for  infringement  of  its  patent,  or  it  might  have  enjoined 
the  further  use  of  the  machine;  this  right  existed  against 
appellee  when  it  conveyed  and  warranted  the  dust  collector. 
In  view  of  such  patent  rights  in  a  third  person,  by  which 
the  use  of  the  machine  could  be  wholly  taken  away,  it  is 
difficult  to  see  why  the  covenant  against  incumbrances  was 
not  broken.  Surely  such  a  claim  is  a  clog,  an  impediment, 
a  hindrance  and  check  upon  the  use,  and  a  burden  or  charge 
upon  the  property,  a  claim  upon  the  estate  which  dimin- 
ished its  value — an  incumbrance.  Is  not  the  proposition 
self-evident  ?  Any  other  conclusion  would  be  irrational  and 
absurd,  having  the  eflPect  to  leave  warranted  property  in 
the  hands  of  the  covenantee,  useless  and  without  value, 
with  no  remedy  against  the  covenantor,  and  he  must  either 
loose  the  value,  the  right  to  use  the  property,  or  pay  the 
reasonable  demand  of  the  superior  claimant  to  its  use,  with 
no  redress  against  the  person  upon  whose  contract  he  relied, 
that  led  him  only  to  deception.    We  are  unwilling  to  admit 
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that  the  law  is  so  puny  that  it  affords  no  remedy  for  such 
a  wrong. 

These  principles  are  not  without  authority  for  their  exist- 
ence. The  case  of  Seigel  v.  Brooke,  25  Dl.  App.  207,  was 
where  the  question  arose  whether  existing  patents  upon 
goods  sold  was  such  an  incumbrance  as  constituted  a  breach 
of  the  implied  warranty  of  the  title.  It  was  held — Justice 
Bailey  delivering  the  opinion  of  the  court — that  while  the 
patent  gave  the  patentees  no  right  to  the  goods  themselves, 
it  gave  them  a  right  to  control  or  prohibit  their  use;  others 
might  receive  the  goods,  and  retain  them  in  their  posses- 
sion, and  so  long  as  they  did  not  use  them  might  be  free 
from  interference,  but  if  they  attempted  to  use  or  sell  them, 
they  would  be  liable  to  prosecution  for  infringement,  or 
might  be  wholly  restrained;  while  the  patent  in  no  proper 
sense  is  an  incumbrance  upon  the  goods  themselves,  it  was 
a  very  serious  incumbrance  upon  their  use;  there  was  no 
beneficial  enjoyment  of  the  goods  without  serious  conse- 
quences of  a  highly  penal  nature,  and  the  conclusion  of  the 
court  was  that  such  incumbrance  upon  the  right  to  use  the 
article  was  such  a  defect  of  title  as  constituted  a  breach  of 
the  implied  warranty,  citing  Sanborn  v.  Jackman,  60  N.  H. 
669,  where  it  was  similarly  held  that  an  existing  patent 
constituted  a  breach  of  the  implied  warranty  of  the  article 
sold. 

What  we  have  so  far  said  applies  only  to  the  first  count 
of  the  declaration,  and  it  follows  that  the  court  erred  in 
sustaining  the  demurrer  to  that  count. 

The  second  count  is  for  the  breach  of  the  covenant  for 
quiet  and  peaceable  possession.  The  weight  of  authority 
seems  to  be,  that  to  sustain  an  action  for  suoh  a  breach,  it 
must  appear  thatlJie  grantee  has  been  evicted  by  title  both 
lawful  and  paramount;  there  must  be  an  actual  eviction,  or 
disturbance  of  the  possession  of  the  covenantee,  and  some- 
thing must  be  done  asserting  title,  or  there  is  no  breach. 
Beebe  v.  Swartwout,  3  Gilm.  16^  and  authorities  cited; 
Barry  v.  Gould,  126  111.  439. 

It  is  manifest  the  doctrine  does  not  apply  to  the  case  now 
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under  consideration,  as  there  is  no  pretense  that  appellant 
has  been  disturbed  in  his  possession  of  the  machine;  no 
effort  was  made  to  deprive  him  of  the  title,  or  physical  pos- 
session, but  as  has  been  seen,  merely  to  deprive  him  of  the 
use  thereof.  The  demurrer  to  the  second  count  was  there- 
fore properly  sustained. 

For  the  error  indicated,  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 


E.  Henry  Bahn^  Impleaded^  etc.^  r.  Henry  J.  Entess  et  al.  1^4 — seri 

|105     I102I 

1.  FRAUDUI.BNT  CONVEYANCES— JVoiH  Father  to  Son.— A  conveyance 
by  a  father  to  his  son,  of  real  estate,  intended  by  such  father  to  hinder 
and  delay  his  creditors,  is  fraudulent. 

Bill  to  Set  Aside  a  Conreyanee.— Error  to  the  Circuit  Court  of  Car* 
rol  County;  the  Hon.  Jambs  S.  Bauhe,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1897.  AflQrmed.  Opinion  filed  February 
28,1898. 

C.  W.  MiDDLRKAUFF  and  Gbobqe  L.  Hoffman,  attorneys 
for  plaintiff  in  error. 

C.  L.  HosTETTBR,  attomcy  for  defendants  in  error. 

Mb.  Justice  Wright  delivkked  the  opinion  of  the  Coubt. 

The  defendants  in  error  obtained  judgments  against  John 
Eahn,  and  executions  having  been  issued  thereon,  and 
duly  returned  "  no  property  found,"  they  filed  their  bill  in 
equity  against  John  Eahn  and  his. son,  the  plaintiff  in  error, 
charging  a  fraudulent  conveyance  by  the  father  to  the 
son  of  certain  refil  estate  and  personal  property  therein 
described,  and  thereby  sought  to  have  the  same  set  aside, 
and  the  property  subjected  to  the  payment  of  the  judg- 
ments. On  the  hearing,  the  Circuit  Court  found  the  con- 
veyance of  the  real  estate  and  the  sale  of  the  personal  prop- 
erty to  have  been  fraudulent  as  to  creditors,  and  decreed 
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in  accordance  with  the  prayer  of  the  bill,  and  also  gave 
personal  decree  against  plaintiff  in  error,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

Plaintiff  in  error  claims  he  purchased  the  property  in 
good  faith.  From  the  evidence,  it  appears  the  only  con- 
sideration for  the  conveyance  and  sale,  was  that  the  son 
assamed  the  payment  of  a  mortgage  then  existing  on  the 
land,  an  ante-nuptial  contract  of  the  father  with  his  wife, 
and  certain  other  indebtedness  of  the  father.  It  does  not 
appear  the  undertaking  of  the  son  was  anything  but  a 
verbal  promise  made  directly  to  his  father,  and  he  has  paid 
but  little  of  the  debts,  his  claim  being  that  he  has  obligated 
himself  to  do  so. 

UlK)n  a  careful  consideration  of  the  whole  evidence,  we 
think  it  may  be  fairly  concluded  that  the  transfer  of  the 
property  was  intended  by  John  Rahn  to  hinder  and  delay 
his  creditors,  and  that  the  plaintiff  in  error  so  understood 
it  at  the  time  he  accepted  the  conveyance  and  received  the 
possession  of  the  personal  property.  The  father  was  in  no 
way  assisted  or  facilitated  in  the  payment  of  his  debts,  for 
the  son  furnished  no  money  for  that  purpose,  nor  in  any 
manner  satisfied  his  father's  creditors. 

It  is  also  urged  it  was  improper  for  the  court  to  render 
a  personal  decree  against  the  plaintiff  in  error,  but  upon 
examination  of  the  bill,  its  statements  and  prayer  are  found 
to  be  broad  enough,  as  relates  to  the  personal  property  con- 
verted to  his  own  use,  to  warrant  such  decree.  The  plaint- 
iff in  error  wrongfully  took  the  personal  property,  suffi- 
cient in  value  to  satisfy  the  judgments  of  the  defendants 
in  error,  out  of  the  reach  of  legal  process,  and  thereby 
defeated  their  legal  remedy,  and  the  decree  in  this  respect 
is  just. 

The  decree  of  the  Circuit  Court  will  be  affirmed* 
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N.  C.  King  et  al.  t.  F.  D.  Badeke  et  al.  ,%.  ^| 

1.  CoNTBACTS— ^  Contract  Consttnied.— The  court  states  and  con- 
strues the  articles  of  copartnership  of  the  North  Kankakee  Improvement 
Association. 

2.  BAMS—Claiming  Under  One  Part,  and  Repudiating  the  Whole.  — 
A  party  can  not  claim  under  a  particular  clause  of  his  contract  and  at 
the  same  time  repudiate  the  contract. 

Bill  to  Digsolre  a  Partnership.— Appeal  from  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  John  Small,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1897.  Affirmed.  Opinion  filed  Feb- 
ruary 28, 1898. 

Paddock  &  Coopeb  and  Granges  &  Davidson,  attorneys 
for  appellants. 

H.  K.  Wheelke,  attorney  for  appellees. 

Me.  Justice  Weight  dblivebed  the  opinion  of  the  Court. 

Appellants  filed  their  bill  in  equity  to  settle  and  dissolve 
a  partnership  formed  by  them,  styled  North  Kankakee  Im- 
provement Association,  for  the  purpose  of  buying  and  plat- 
ting lands,  and  selling  town  lots.  Several  hundred  acres  of 
land  had  been  purchased  and  divided  into  blocks  and  lots,  a 
large  number  of  which  was  unsold,  and  still  owned  by 
appellants  at  the  time  of  filing  the  bill.  For  the  purpose  of 
facilitating  the  sale  of  the  lots,  the  association  entered  into 
a  contract  with  the  David  Bradley  Manufacturing  Company 
to  locate  its  plant  on  a  part  of  the  lots,  and  thereby  appel- 
lants bound  themselves  to  pay  a  bonus  to  the  manufactur- 
ing company,  and  to  assist  in  the  enterprise  of  securing 
such  location;  appellees,  fifty  in  number,  entered  into  the 
following  written  agreement  with  the  association : 

"Articles  of  agreement  made  and  entered  into  this  first  day 
of  February,  A.  D.  1895,  by  and  between  the  North  Kan- 
kakee Improvement  Association,  J.  Herman  Hardebeck, 
trustee  of  the  said  North  Kankakee  Improvement  Associa- 
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tion,  N.  C.  King,  its  president,  Alexander  Dierkes,  its  vice- 
president,  and  a  special  committee  of  said  association,  to-wit: 
II.  C.  Clarke,  H.  J.  Legris,  Anson  Lowe,  G.  H.  Meyers,  and 
J.  Herman  Hardebeok,  parties  of  the  first  part,  and  F.  D. 
Eadeke  and  others  whose  names  are  hereunto  subscribed, 
parties  of  the  second  part,  witnesseth: 

That  the  parties  of  the  first  part  in  the  name  of  the  said 
North  Kankakee  Improvement  Association,  and  also  indi- 
vidually, covenant  and  agree  that  if  the  parties  of  the  second 
part  shall  first  make  the  payment  and  perform  the  covenants 
liereinafter  mentioned  on  their  respective  parts  to  be  made 
and  performed,  the  said  parties  of  the  first  part  will  perform 
the  covenants  on  their  part  herein  a^rreed  by  them  to  be 
done  and  performed. 

The  parties  of  the  second  part  agree  to  and  with  the  par- 
ties of  the  first  part  that  they  will  pay  to  J.  Herman  Harde- 
beok, trustee  of  the  North  Kankakee  Improvement  Asso- 
ciation, for  the  use  of  the  said  association,  fifty  thousand 
dollars,  to  be  paid  as  follows:  One-fourth  March  5,  1895, 
one-fourth  May  1,  1895,  one-fourth  June  1,  1895,  one-fourth 
July  1, 1895.  Providing  no  person  signing  as  second  party 
shall  pay  other  than  as  follows : 

The  parties  of  the  second  part  hereunto  subscribing  their 
names  do  not  in  this  agreement  promise  jointly,  but  severally, 
and  each  of  the  parties  of  the  second  part  promise  hereby  to 
pay  only  that  amount,  which  is  the  quotient  of  the  said  sum 
of  fifty  thousand  dollars,  divided  by  the  number  of  names 
signed  hereunto  as  parties  of  the  second  part.  Provided, 
however,  this  agreement  will  be  of  no  binding  force  what- 
ever on  the  parties  of  the  second  part,  unless  fifty  names  of 
responsible  parties  shall  be  hereunto  subscribed  as  parties 
of  the  second  part.  And  provided  further  that  this  contract 
is  signed  upon  the  express  agreement  that  parties  of  the  first 
part  shall  secure  the  location  of  the  David  Bradley  Manu- 
facturing Works  at  North  Kankakee,  and  if  said  plant  and 
works  be  not  so  secured  and  located,  then  this  obligation 
shall  be  void,  and  all  moneys  paid  hereunder  shall  be  refunded 
by  parties  of  the  first  part  to  parties  of  the  second  part 
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Said  location  to  be  secured  within  the  ne^t  sixty  days,  time 
to  be  of  the  essence  hereof. 

The  parties  of  the  first  part  jointly  and  severally  agree 
that  of  all  sales  of  lots  hereinafter  made  by  the  Korth  Kan- 
kakee Improvement  Association,  or  any  of  its  agents,  the 
amoant  which  shall  be  received  in  cash  therefor,  or  which 
shall  be  received  from  time  to  time  on  the  deferred  payments, 
shall  be  applied  to  the  repayment  of  the  said  sam  of  fifty 
thousand  dollars  and  interest  from  the  time  of  its  payments, 
or  any  portion  thereof,  until  the  same  is  fully  repaid  to  the 
parties  of  the  second  part.  And  the  parties  of  the  first  part 
covenant  and  agree  that  the  North  Kankakee  Improvement 
Association  shall  repay  to  the  parties  of  the  second  part 
said  sum  of  fifty  thousand  dollars,  and  shall  apply  to  the 
payment  of  said  sum  of  fifty  thousand  dollars  all  the  moneys 
ari^ng  from  the  sale  of  lots  in  North  Kankakee  from  the 
present  date  until  such  time  as  the  said  sum  of  fifty  thousand 
dollars  is  fully  paid,  with  the  interest  thereon  as  aforesaid. 

It  is  further  covenanted  and  agreed  by  the  parties  hereto 
that  the  persons  who  shall  sign  this  agreement  as  parties  of 
the  second  part,  shall  designate  a  committee  of  not  less  than 
one  or  more  than  three,  which  committee  shall  be  designated 
in  writing,  whose  duty  it  shall  be  to  receive  and  apply  the 
payments  from  time  to  time  made  by  the  party  of  the  first 
part  to  the  parties  of  the  second  part,  and  to  settle  and 
adjust  all  accounts  with  said  North  Kankakee  Improvement 
Association. 

And  it  is  further  agreed  that  as  often  as  the  third  Mon- 
day in  each  and  every  month  hereafter  until  the  said  sum 
is  fully  repaid,  an  accounting  shall  be  made  between  said 
committee  of  the  party  of  the  second  part  and  the  North 
Kankakee  Improvement  Association,  and  said  first  party 
shall  pay  over  all  money  received  from  sale  of  said  lots. 

And  the  parties  of  the  first  part  agree  that  at  all  times  the 
books,  papers  and  accounts  of  the  North  Kankakee  Improve- 
ment Association  and  its  agents  shall  be  open  to  the  inspec- 
tion of  said  committee  until  said  sum  of  fifty  thousand 
dollars,  and  interest,  upon  moneys  pp,id  hereunder  aforesaid 
shall  be  fully  paid. 
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It  is  further  covenanted  and  agreed  that  any  party  hereto 
of  the  second  part  shall  have  the  right  at  any  time  here- 
after to  liquidate  the  amount  of  his  obligation  under  this 
contract,  and  take  lots  for  the  same  in  satisfaction  thereof, 
and  that  this  shall  discharge  the  parties  of  the  first  part  from 
the  repayment  of  said  proportionate  share  of  said  sum  of 
fifty  thousand  dollars,  which  the  said  person's  obligation  shall 
bear  to  the  whole  sum  of  this  obligation. 

Witness  our  hands  and  seals  the  day  and  year  first  above 
written." 

The  bill  avers  appellees  each  paid  $500  of  their  subscrip- 
tions and  defaulted  as  to  the  residue,  the  theory  of  the  bill 
being  that  by  reason  of  such  default,  by  the  terms  of  the 
contract,  the  persons  so  in  default  of  payment  are  barred 
of  all  rights  or  interest  in  the  lands  in  question,  or  of  the 
proceeds  of  the  safe  thereof,  or  of  any  right  of  action 
against  appellants  for  such  portions  paid  by  them,  and  the 
bill  prays  for  decree  in  accordance  with  such  theory.  The 
bill  also  charges  the  indebtedness  of  appellants  to  be  about 
$80,000,  mainly  because  of  the  bonus  paid  the  manufactur- 
ing company,  and  owing  to  the  depreciation  of  the  value 
of  the  real  estate,  insolvency  resulted  to  the  association,  and 
that  appellees  threaten  to  sue  at  law  to  recover  the  amount 
paid  by  them  respectively  upon  the  agreement  above  quoted, 
and  further  prays  a  cancellation  of  the  contract. 

Appellees  answered  the  bill,  and  filed  their  cross-bills, 
claiming  the  right  to  have  the  money  so  paid  by  them  under 
the  agreement,  refunded,  and  issues  having  been  formed  on 
the  original  and  cross-bills,  the  cause  was  referred  to  the  mas- 
ter, who,  having  reported,  the  court  on  the  hearing  decreed 
in  accordance  with  the  prayers  of  the  cross-bills,  ordered 
the  sale  of  the  lands,  and  from  the  proceeds  thereof  that 
appellees  be  paid  the  respective  amounts  advanced  by  them 
to  appellants  under  the  agreement,  and  also  gave  a  per> 
sonal  deficiency  decree  against  appellants,  from  which 
decree  appellants  appeal  to  this  court,  asking  ai  reversal 
thereof. 

The  only  question  to  be  decided  in  this  court  is  the  proper 
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construction  to  be  given  to  the  agreement  of  the  parties, 
that  we  have  quoted.  It  is  contended  by  appellants  that 
the  payment  by  appellees  of  the  full  amount  of  one  thousand 
dollars  subscribed  by  them  respectively,  under  the  terms  of 
the  contract,  is  a  condition  precedent  to  the  right  to  claim 
repayment  of  all,  or  any  part  of  the  money  so  advanced  by 
them,  and  in  support  of  this  contention,  counsel  insist  upon 
that  clause  of  the  agreement  which  provides  that  the  associ- 
ation agree  ''  that  if  the  parties  of  the  second  part  shall  first 
make  the  payment  and  perform  the  covenants  hereinafter 
mentioned  on  their  respective  parts  to  be  made  and  per- 
formed, the  said  parties  of  the  first  part  will  perform  the 
covenants  on  their  part  herein  agreed  by  them  to  be  done 
and  performed."  In  view  of  the  frame  of  the  present  bill 
we  recognize  no  force  in  appellants'  position.  Had  the  bill 
been  presented  upon  this  clause  of  the  agreement,  with 
appropriate  averments  and  proofs,  showing  the  embarrassed 
or  insolvent  condition  of  the  association  was  dae  to  the 
failure  of  appellees  to  pay  the  full  amounts  of  their  sub- 
scriptions, we  admit  the  argument  of  counsel  would  have 
much  weight,  and  because  such  question  does  not  arise  for 
decision,  no  opinion  is  expressed  concerning  it.  The  aver- 
ment of  the  bill  is,  that  by  reason  of  the  depreciation  in  the 
value  of  real  estate  it  was  not  worth  as  much  as  the  indebt- 
edness, and  therefore  the  partnership  association  was  insolv- 
ent, and  for  this  reason  the  bill  was  filed  to  close  up  its 
affairs.  Appellees  were  in  no  way  responsible  for  such 
insolvent  condition.  It  is  not  contended,  if  the  subscrip- 
tions had  been  paid  in  full,  appellees  would  not  have  been 
actual  creditors  for  the  amount  of  $1,000  each,  with  interest. 
The  payment  of  the  full  sums  due  upon  the  contract,  insolv- 
ent as  the  bill  shows  the  association  to  have  been,  would 
t3nd  to  increase  rather  than  diminish  the  liabilities. 

By  a  fair  construction  of  the  written  agreement,  we  think 
it  means  each  of  the  appellees  was  to  loan  appellants  $1,000. 
The  filing  of  the  original  bill,  in  the  circumstances  it  was 
filed,  was  a  waiver  and  abandonment,  by  appellants,  of  the 
balance  due,  and  the  further  continuance  of  the  terms  of  the 
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agreement,  and  on  the  principle  that  a  party  can  not  claim 
under  a  particular  clause  of  his  contract,  and  at  the  same 
time  repudiate  it,  as  appellants  would  do  if  permitted  to 
prevail,  the  appellees  are  entitled  to  reclaim  the  money 
already  paid  by  them,  and  the  decree  of  the  Circuit  Court 
was  therefore  right,  and  it  will  be  affirmed. 
Decree  affirmed. 


Mary  E.  Mcintosh  and  William  Knapp^  Trustee^  y.  Sylyia 

H.  Ransom  et  al. 

1.  DEiCBJSBS^Power  of  the  Appellate  Court  Over,— Where  it  appears 
that  the  finding  and  decree  of  the  trial  court  is  unsupported  by  the  evi* 
dence,  it  is  the  duty  of  the  Appellate  Court  to  set  it  aside. 

Bill  to  Cancel  a  Trast  Deed.— Appeal  from  the  Circuit  Court  of  Win- 
nebago County;  the  Hon.  John  C.  Garvbr,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1897.  Reyersed  and  remanded. 
Opinion  filed  February  28, 1898. 

Fbost  &  MoEyot,  attorneys  for  appellants. 
R.  K.  Welsh,  attorney  for  appellees. 

Mb.  Justice  Weight  deli vebed  the  opinion  of  the  Court. 

Appellee  Sylvia  M.  Bansom  filed  her  bill  in  equity  against 
appellants  to  cancel  of  record  a  trust  deed  made  by  her  to 
William  Enapp,  as  trustee,  April  20, 1891,  duly  recorded, 
to  secure,  among  other  notes,  one  for  $1,000,  payable 
to  the  order  of  M.  S.  Parmele,  due  in  five  years  from  date, 
and  assigned  to  appellant  Mary  E.  Mcintosh  soon  after 
its  date,  the  money  represented  by  the  note  having  in  fact 
been  advanced  by  her  for  the  purpose  of  being  loaned  to 
appellant,  Parmele  intervening  as  a  mere  broker.  At  the 
time  the  loan  was  made  by  Parmele  he  informed  appel- 
lee Mrs.  Bansom  that  it  was  so  large,  as  compared  with 
the  value  of  the  property  mortgaged  to  secure  it,  that  it 
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would  be  necessary  for  him,  in  order  to  procure  the  money, 
to  become  personally  liable  for  the  payment  of  the  interest, 
whereupon  appellee  placed  the  property  in  his  hands  to  col- 
lect the  rents,  and  pay  the  interest  on  the  loan,  as  the  same 
might  mature.  Appellant  Mary  E.  Mcintosh  took  the  note 
from  the  possession  of  Pannele  after  the  completion  of  the 
loan,and  at  the  maturity  of  the  first  interest  applied  to  him 
with  the  note  for  payment,  and  the  note  thereafter  remained 
in  his  possession.  Appellee  8.  M.  Ransom  knew  the  note  wr.s 
owned  by  appellant.  Before  the  note  was  due,  November  20, 
1S94,  she,  without  knowing  the  note  was  in  Parmele's  possess- 
sion,  paid  to  him  $500,  and  after  the  maturity  of  the  note 
paid  the  balance  of  the  principal  and  interest  to  Parmele,  who 
credited  the  first  $500  so  paid  to  him  upon  the  note,  but  did 
not  deliver  it  to  appellee,  still  retaining  it  in  his  possession. 
Parmele  failed  to  pay  the  money,  so  received  by  him,  to 
appellant,  and  the  trustee  refusing  to  release  the  trust  deed 
of  record,  the  original  bill  was  filed  to  compel  its  canoella* 
tion.  Appellant  Mrs.  Mcintosh  answered  the  bill  and 
filed  her  cross-bill  to  foreclose  the  trust  deed,  and  upon  the 
hearing,  the  evidence  having  been  given  orally  before  the 
court,  the  finding  and  decree  was  against  appellant  on  both 
bills,  from  which  she  appeals  to  this  court,  and  seeks  a 
reversal  of  the  decree  dismissing  her  cross-bill  and  cancel- 
ino:  the  trust  deed. 

The  note  when  produced  at  the  hearing  was  in  possession 
of  the  assignee  of  Parmele,  who  had  assigned  as  an  insolvent. 

The  chief  contention  in  the  trial  court  was  one  of  fact, 
and  the  same  is  renewed  here,  and  is  as  to  whose  agent 
Parmele  was  when  he  received  the  principal  sums  of  money. 
It  is  first  insisted  that  the  chancellor  occupies  the  position 
of  the  jury,  and  where  the  facts  in  issue  are  conflicting,  his 
finding  and  decree  will  not  be  disturbed,  except  for  error 
clear  and  palpable,  and  that  a  preponderance  of  the  evi- 
dence is  not  alone  sufficient  to  reverse.  We  recognize  this 
principle,  but  see  no  reason  to  apply  it  to  the  case  presented. 
Here  there  is  little  or  no  conflict  of  evidence,  the  question 
being  what. the  established  facts  prove,  and  much  as  we 
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shall  dislike  to  disagree  with  the  learned  chancellor  who 
heard  the  case  in  the  trial  court,  still  if  it  shall  appear  to  ns 
the  finding  and  decree  is  unsupported  by  the  evidence,  it 
will  not,  we  think,  be  denied,  this  court  must  set  it  aside. ' 

Counsel  in  their  briefs  and  arguments  have  discussed  the 
doctrines  of  ratification  and  estoppel  clearly,  earnestly  and 
at  length.  These  principles  are  well  established  and  may 
well  be  regarded  as  elementary,  and  where  the  facts  permit, 
are  not  difficult  to  apply.  We  do  not  dissent  from  the 
abstract  principles  as  stated  by  counsel,  but  have  examined 
the  record  in  vain  to  find  an  established  fact  to  which 
either  doctrine  applies. 

We  will  therefore  proceed  to  the  question  of  fact  as  pre- 
viously stated.  The  burden  of  proof  was  upon  the  appellee 
Sylvia  M.  Ransom,  to  prove  that  M.  S.  Parmele  was  the  agent 
of  appellant  Mary  E.  Mcintosh  to  receive  payment  of  the 
note  in  question.  The  evidence  from  which  such  agency  can 
be  most  reasonably  inferred  is  the  fact  that  Parmele  loaned 
the  money  in  the  first  instance  in  his  own  name,  and  after  the 
maturity  of  the  first  interest,  bad  and  retained  the  possession 
of  the  note.  Appellee  knew  the  note  was  owned  by  Mrs. 
Mcintosh,  which  would  destroy  the  force  of  the  first  men- 
tioned fact,  and  by  her  arrangement  with  Parmele  to  collect 
rents  and  pay  interest,  he  thereby  was  the  agent  of  appellee 
for  that  purpose,  which  explains  the  purpose  of  appellant 
for  leaving  the  note  with  Parmele,  and  that  deprives  the 
latter  mentioned  fact  of  its  weight,  and  the  further  circum- 
stance, that  the  possession  of  the  note  in  Parmele  at  the 
time  the  money  was  paid  to  him  was  unknown  to  appellee, 
clearly  shows  she  did  not  rely  upon  such  possession  in  mak- 
ing payment,  and  was  not  misled  thereby,  and  renders  the 
principle  of  estoppel  inapplicable. 

There  was  little  or  no  direct  evidence  upon  the  point 
whether  Mrs.  Mcintosh  had  conferred  authority  upon  Par- 
mele to  collect  the  note.  Objections  to  questions  propounded 
to  appellant,  designed  to  elicit  this  fact,  were  sustained. 
Some  of  these  questions  were  doubtless  leading,  and  if  this 
objection  was  urged  to  them  in  the  trial  court,  it  was  prop- 
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erly  sustained.  We  would  be  better  satisfied,  however,  had 
the  court  permitted  her  to  state  what  she  said  to  Parmele 
on  this  subject,  if  anything,  so  that  her  testimony  in  this 
rdspect  might  have  been  considered  with  all  the  evidence, 
and  given  such  weight  as  the  chancellor  thought  it  entitled. 
Without  this  testimony,  however,  we  are  of  the  opinion  the 
evidence  does  not  support  the  decree,  and  it  will  therefore 
be  reversed  and  the  cause  remanded. 

C&ABTBSE,  p.  J.,  dissents. 


Leonetta  C.  Metheny  et  al.  v,  Charles  D.  Bohn^  by  Edward 

Glotfelty^  his  next  friend. 

1 .  Dbcbebs — Requisites  in  Partition, — In  suits  for  the  partition  of  real 
estate,  it  is  important  that  the  decree  should  clearly  define,  declare  and 
dispose  of  aU  the  interests  and  claimfi  to  the  premises  in  order  that  pur- 
chasers at  Itie  sale  may  not  be  prevented  from  bidding,  because  the  court 
has  inadvertently  or  otherwise  omitted  certain  essential  points  in  its 
decree. 

2.  Notice — Of  Reinstatement  of  Cases  upon  Reversal-^Sufflciency, — 
Where  the  title  to  real  estate  is  involved,  the  interest  of  the  parties  de- 
mand that  no  questions  as  to  the  regularity  of  the  service  of  the  notice 
of  reinstating  the  case  after  a  reversal  by  the  Supreme  Court,  should  be 
left  for  future  controversy  or  discussion. 

Partition.— Error  to  the  Circuit  Court  of  CarroU  County;  the  Hon. 
JA.MBS  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  December 
term,  1897.    Reversed  and  remanded.    Opinion  filed  February  28,  1898. 

J.  A.  Grain,  attorney  for  plaintiffs  in  error. 

The  rule  is  well  settled,  that  where  a  notice  is  required 
or  authorized  by  statuto,  in  any  legal  proceeding,  it  means 
a  written  notice.  Pearson  v.  Lovejoy,  53  Barb.  407;  Gil- 
bert V.  Columbia  Turnpike  Co.,  3  Johns.  Cas.  107;  Miner  v. 
Clark,  15  Wenil.  429;  Lane  v.  Cary,  19  Barb.  639;  Matter 
of  Cooper,  15  Johns.  533;  JMcEwen  v.  Montgomery  County 
Mut.  Ins.  Co.,  5  Hill,  104;  People  v.  Croton  Aqueduct  Board, 
26  Barb.  240;  Bex  v.  Justices  of  Surrey,  5  Barn.  &  Aid.  539. 
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Where  the  statute  requires  a  personal  notice  to  be  served 
on  the  party,  a  notice  in  writing  is  meant;  because  it  is  quite 
as  necessary  in  order  to  give  the  party  his  further  day  in 
court,  as  in  the  case  of  an  original  suit;  and  if  a  mere  oral 
notice  were  held  sufficient,  it  would  open  a  way  to  great 
abuses.    Miller  v.  Glass,  li  III.  App.  177. 

W.  H.  A.  Eenneb  and  Geobge  L.  Hoffman,  attorneys 
for  defendant  in  error. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

Originally  this  was  a  suit  for  partition  and  dower  by 
defendant  in  error  against  the  plaintiffs  in  error  and  others. 
The  case  has  been  twice  to  the  Supreme  Court,  first,  on  the 
decree  of  partition,  which  was  affirmed,  and  second  on  the 
decree  of  sale,  which  was  reversed  and  the  cause  remanded, 
the  mandate  having  been  filed  in  the  Circuit  Court  Febru- 
ary 11,  1897.  After  the  reversal  of  the  decree  of  sale, 
Lucinda  Bohn,  the  widow,  who  was  entitled  to  dower  in 
the  premises,  on  March  25,  1897,  filed  a  cross-bill,  so  called 
in  the  record,  seeking  to  set  aside  a  paper  filed  in  the  cause 
purporting  to  be  her  assent  in  writing,  required  by  the  stat- 
ute to  authorize  an  order  of  the  court  to  sell  her  interest  in 
the  lands  with  the  .rest  of  the  premises.  She. therein  asks 
this  relief  on  the  ground,  as  she  alleges,  that  she  had  not  in 
fact  authorized,  or  caused  the  same  to  be  filed  in  the  court, 
and  was  not  bound  by  it  in  any  manner,  and  praying  to 
have  her  dower  and  homedtead  set  off  to  her  in  such  prem- 
ises. On  February  26,  1897,  there  was  filed  in  the  cause  a 
notice  in  writing,  with  return  of  service  appearing  thereon 
as  follows : 

(Title  of  case,  venue,  and  term  of  court.) 
«  To  J.  A.  Crain, 

Solicitor  for  Leonetta  C.  Metheny  and  Samuel  Metheny. 

Dear  Sir:  Please  take  notice  that  the  order  of  the 
Supreme  Court  of  this  State,  reversing  and  remanding  the 
above  entitled  cause  to  the  said  Circuit  Court  of  Carroll 
County,  was  filed  in  said  Circuit  Court  on,  to  wit,  the  lltb 
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day  of  Febrnarj,  A..  D.  1S97,  and  that  the  said  oomplainant 

by  his  solicitor  will  move  that  said  cause  shall  be  reinstated 

upon  the  docket  of  said  court  on,  to  wit,  the  8th  day  of 

March,  A.  D.  1897,  or  as  soon  thereafter  as  the  same  can  be 

heard;  when  and  where  yoir  may  be  present  to  defend  if 

you  see  fit. 

Hoffman,  Ramsey  &  Renneb, 

Solicitors  for  complainant." 

Return  indorsed  thereon : 

"State  of  Ilunois,  ( 
Stephenson  County,  f     * 

I  have  duly  served  the  within  by  reading  the  same  to  the 

withih-named  solicitor  for  Leonetta  J.  A.  Grain,  and  at  the 

same  time  delivering  to  Metheny  and  Samuel  Metheny  him, 

a  true  copy  thereof,  this  25th  day  of  February,  1897. 

E.  B.  Clinoman,  Sheriff,  Stephenson  Co.,  111. 

By  J.  M.  Fox,  Dep." 

Without  appearance  of  the  plaintiff  in  error,  or  either  of 
tliem,  or  their  solicitor,  and  without  in  terms  referring  to 
the  cross-bill  filed  by  the  widow,  the  court  entered  a  decree 
of  sale  of  the  premises,  divested  of  the  dower  and  home- 
stead estate  of  Lucinda  Bohn,  the  widow,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

It  is  contended  the  notice  to  reinstate  the .  cause  in  the 
Circuit  Court,  after  the  mandate  of  the  Supreme  Court  had 
been  issued,  was  not  sufficiently  served,  in  the  absence  of  an 
appearance,  to  give  the  court  the  right  to  reinstate  the  cause 
and  acquire  jurisdiction  of  the  persons  of  the  plaintiffs  in 
error.  Also  that  the  final  decree  leaves  the  cross-bill  and 
claimof  Lucinda  Bohn  pending  and  undisposed  of,  and  that 
in  such  condition  of  the  record,  bidders  at  the  sale  would  be 
confused  and  deterred  from  purchasing  the  lands  in  conse- 
quence of  the  uncertain  condition  of  the  title,  and  thereby 
the  value  of  the  premises  would,  to  some  extent,  be  sacrificed, 
and  for  these  reasons  we  are  asked  to  reverse  the  decree. 

It  is  no  doubt  important  in  cases  like  this,  that  the  decree, 
where  a  sale  is  ordered,  should  clearly  define,  declare  and 
dispose  of  all  the  interests  and  claims  to  the  premises  in 
order  that  purchasers  may  not  be  prevented  from  bidding 
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at  the  sale  on  acoount  the  court  has,  inadvertently  or  other- 
wise, omitted  these  essential  points  in  its  decree.  The  pend- 
ing cross-bill  of  Lucinda  Bohn,  undisposed  of,  it  seems  to  us 
can  have  no  other  effect,  in  case  of  sale  under  the  present 
decree,  than  to  operate  as  a  menace  to  purchasers,  deterring 
them  from  bidding  for  fear  of  future  controversy  or  litiga- 
tion. Whether  the  cross-bill,  so  called,  is  properly  upon  the 
files  of  the  court  is  not  a  question  for  us  at  this  time,  it  being 
suificient  for  the  present  purpose  to  say  the  Circuit  Court 
should  permit  the  parties  to  take  such  action  as  they  may 
be  advised  is  appropriate,  and  the  court  to  decide  as  justice 
may  seem  to  require. 

In  respect  to  the  notice  of  reinstatement,  the  same  observa- 
tions we  have  made  regarding  the  other  point  are  applicable 
to  this.  The  service  of  the  notice  is  defective  and  uncertain, 
and  it  is  doubtful  if  the  court  thereby  acquired  jurisdiction 
of  the  parties.  Where  title  to  real  estate  is  involved,  the 
interests  of  the  parties  demand  that  questions  of  this  kind 
be  not  left  for  future  controversy  or  discussion.  In  truth 
the  record  is  quite  imperfect  in  this  respect.  No  motion  to 
reinstate  and  no  proof  of  notice  appear  to  have  been  made  to 
the  court.  For  aught  that  appears,  the  court  at  no  time 
passed  upon  this  question,  as  no  order  of  court  appears  ever 
to  have  been  made  by  which  the  cause  was  reinstated. 

For  the  reasons  stated  the  decree  of  the  Circuit  Court  will 
be  reversed  and  the  cause  remanded. 


Ellen  Barker  McBoberts  Martell  t.  Ambrose  MartelL 

1.  DEMURREBS~(?e7i«ra/  and  Special, — Where  the  allegations  of  a 
bin  for  divorce,  on  the  ground  of  extreme  and  repeated  cruelty » are  suffi* 
cient,  although  defectively  stated,  to  bring  the  case  within  the  provis- 
ions of  the  statute,  a  general  demurrer  is  properly  overruled. 

Bill  for  DiTorce.— Appeal  from  the  Circuit  Ck)urt  of  Peoria  County; 
the  Hon.  Leslie  D.  Puterbauoh,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  18V7.  Reversed  and  remanded.  OpinioD 
filed  February  28,  189a 
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Stevens,  Hoeton  &  Abbott,  attorneys  for  appellant. 
Isaac  C.  Edwards,  attorney  for  appellee. 

Mb.  Justice  Weight  dblivebedthe  opinion  oftheCoubt. 

This  was  a  bill  for  divorce  by  appellant  against  appellee. 
-A  demurrer  was  interposed  to  the  bill  and  was  by  the  court 
sustained.  Appellant  then  obtained  leave  to  amend  her 
bill,  and  the  same  having  been  amended  a  demurrer  was 
sustained  to  it,  whereupon  appellant  elected  to  abide  by  her 
amended  bill,  and  it  was  by  the  court  dismissed  for  want  of 
equity,  from  which  decree  she  appeals  to  this  court,  assign- 
ing for  error  the  sustaining  by  the  court  of  the  demurrer  to 
her  amended  bill. 

It  is  contended  by  counsel  for  appellee  that  the  amended 
bill,  in  its  averments,  is  vague  and  uncertain.  There  is, 
doubtless,  much  surplus  and  immaterial  matter  contained  in 
the  amended  bill,  and  it  requires  much  patience  to  discover 
the  material  parts  of  it;  and  had  a  special  demurrer  been 
interposed  pointing  out  the  surplus  and  immaterial  matter, 
instead  of  the  general  demurrer  in  the  trial  court,  we  would 
have  little  hesitancy  in  affirming  the  ruling  of  that  court,  by 
which  the  demurrer  was  sustained.  But  it  appears  from 
the  abstract  the  demurrer  was  general,  and  if  it  shall  ap- 
pear, upon  an  examination  of  the  amended  bill  of  complaint, 
that  averments  of  extreme  and  repeated  cruelty,  by  the  hus- 
band toward  the  wife,  have  been  made,  so  as  to  bring  the 
case  within  the  provision  of  the  statute  upon  that  subject, 
the  demurrer  must  be  considered  as  having  admitted  them, 
and  the  bill  should  therefore  be  adjudged  sufficient. 

We  have  given  the  amended  bill  a  careful  examination, 
suid  find  at  least  four  specific  charges  of  physical  violence 
bv  the  husband  toward  the  wife,  under  circumstances  of 
anger,  if  not  malice,  which  we  have  no  doubt,  if  true,  and 
as  seen,  the  demurrer  so  admits,  constitute  extreme  and 
repeated  o:'uelty,  within  the  statutory  meaning  of  those 
words. 

To  specify  the  instances  of  acts  of  extreme  and  repeated 
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cruelty,  contained  in  the  amended  bill,  to  which  we  refer, 
we  will  recite  from  it,  as  the  same  is  shown  by  the  abstract. 

It  is  stated  in  the  amended  bill  that  appellee  seized 
the  appellant  by  the  arms  and  forcibly  put  her  into  a 
chair;  at  another  time  he  seized  her  by  the  arms  and 
forced  her,  in  that  way,  to  go  to  her  room  and  give  him  the 
key  to  the  wine  cellar;  and  still  another  time,  he  seized  her 
by  the  shoulder  and  bit  her  violently;  and  finally,  still  again 
seized  and  violently  forced  her  into  a  chair,  and  held  her 
there  for  a  time.  On  each  of  these  occasions,  the  acts  of  vio- 
lence were  accompanied  with  acts  and  words  denoting 
unfriendly  feeling  and  unmanly  sentiments  toward  the  appel- 
lant, that  so  far  characterized  his  conduct,  that  we  have  no 
doubt  from  such  allegations  the  amended  bill  fulfills  the  stat^ 
utory  requirement,  and  presents  the  legal  charge  of  extreme 
and  repeated  cruelty. 

It  follows  from  what  we  have  said  that  the  court  erred  in 
sustaining  the  demurrer  to  the  amended  bill,  and  for  this  the 
decree  of  the  Circuit  Court  will  be  reversed  and  the  cause  re- 
manded withdirections  to  that  court  to  overrule  the  demurrer 
to  the  amended  bilL    Beversed  and  remanded. 
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Union  National  Bank  y.  Lasaw  L.  Barth, 

1.  Appeals  and  ERHOB&-'Right  of  Appeal  is  Purely  Statutory,^ 
The  right  of  appeal  does  not  exist  at  common  law,  but  is  purely  and 
strictly  statutory,  and  when  not  granted  by  statute  it  does  not  exist. 

2.  Same — A  Beneficial  Plaintiff  Can  Not  Appeal  in  Hia  Oum  Name, 
— Hie  right  of  appeal  is  granted  by  the  statute  only  to  the  parties  to  a 
suit,  and  a  beneficial  plaintiff  is  not  authorized  to  appeal  in  his  own 
name. 
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Aranmpsft,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  G.  Nbbly,  Judge»  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Appeal  dismissed.  Opinion 
filed  March  8,  1898. 

TsNNBY,  MoCoNNELL,  CoFFEEN  &  Hardino^  attorneys  for 
appellant. 

MoBAN,  Kraus  &  Mater,  attorneys  for  appellee. 

^^  It  is  well  settled  that  in  suits  at  law,  a  person  who  is 
interested  merely  as  usee,  is  not  regarded  as  a  party  to  the 
suit,  and  the  fact  that  the  suit  is  brought  for  his  use  need 
not  be  expressed  upon  the  record,  and  it  follows  that  the 
insertion  of  the  name  of  a  usee  may  be  regarded  as  sur- 
plusage, at  least  on  demurrer."  American  Express  Com- 
pany V.  Haggard,  37  111.  465;  see  also  ^^orthrop  v.  McGee, 
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20  111.  App.  108;  Morse  v.  Goetz,  61  111.  App.  485;  Hobson 
V.  McCambridge,  130  III.  367;  McCormick  v.  Fulton,  19  HI. 
570. 

The  rule  is  established  beyond  dispute  that  the  usee  in  an 
action  brought,  as  was  the  one  in  this  case,  can  not  in  his 
own  name  take  any  step  in  the  case.  He  has  the  right  to 
use  the  name  of  the  nominal  plaintiff  for  all  purposes  of  the 
suit,  and,  in  case  of  the  refusal  of  the  nominal  plaintiff  to 
allow  such  use  of  his  name,  can  nevertheless  do  so  on  giv- 
ing satisfactory  indemnity.     Sumner  v.  Sleeth,  87  111.  500. 

Courts  can  only  recognize  the  nominal  plaintiff  as  the 
plaintiff,  although  in  modern  practice,  as  a  matter  of  con- 
venience, they  will  declare  and  protect  the  trust.  The  ben- 
eficial plaintiff  is  not  authorized  to  appeal  in  his  own  name, 
and  every  step  must  be  taken  in  that  of  the  nominal  plaintiff. 
McCormick  v.  Fulton,  19  111.  570;  Hobson  v.  McCambridge, 
130  111.  367;  see  also  Hesing  v.  Attorney-General,  104  IlL 
292;  Louisville,  E.  &  St.  L.  C.  R.  R.  Co.  v.  Surwald,  147  IlL 
194;  Tedrick  v.  Wells,  152  111.  214. 

It  is  only  by  the  use  of  the  name  of  the  payee  that  the 
transferee  of  an  unindorsed  note  can  sue,  and  there  is  no 
provision  of  law  that  authorizes  the  name  of  the  payee  to 
be  dropped,  as  he  is  a  necessary  party  in  every  stage  of  the 
proceeding.  Courts  of  law  can  only  recognize  him  as  the 
plaintiff,  although  in  modern  practice,  as  a  matter  of  con- 
venience, they  will  declare  and  protect  the  trust.  The  ben- 
eficial plaintiff  is  not  authorized  to  appeal  in  his  own  name, 
and  every  step  taken  must  be  in  that  of  the  nominal 
plaintiff.    McCormick  v^  Fulton,  use,  etc.,  19  IlL  570. 

The  right  to  an  appeal  is  purely  statutory,  and  no  statute 
exists  that  authorizes  an  appeal  by  a  party  not  a  party  to 
the  suit.  Louisville,  E.  &  St.  L.  C.  R.  R.  Co.  v.  Surwald, 
147  111.  194;  Hesing  v.  Attorney-General,  104  111.  292. 

The  rule  is  well  settled  that  an  appeal  must  be  perfected 
or  a  writ  of  error  sued  out  by  and  in  the  names  in  which  the 
proceedings  below  were  conducted,  and  in  none  other,  and 
an  appeal  by  a  person  not  a  party  to  the  record  is  unauthor- 
ized and  void.  Rorke  v.  Goldstein,  86  111.  568;  Hesing  v. 
Attorney-General,  104  111.  292;  Louisville,  E.  &  St  L.  C.  K 
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R  Co.  V.  Sapwald,  147  111.  194;  Robinson  v.  Magarity,  28  III. 
423;  Louisville,  E.  &  St.  L.  C.  R.  R.  Co.  v.  Surwald,  150  111. 
394,  and  147  111.  194;  Glennon  v.  Britton,  155  111.  232; 
McCormick  v.  Fulton,  19  111.  570,  supra. 

Mr.  PRBSiDiNa  Justice  Adams  delivbrbd  thb  opiition  of 
THB  Court. 

Samuel  6.  Barker,  plaintiff  in  the  trial  court,  sued  L.  L. 
Barth,  the  appellee,  in  assumpsit,  for  the  use  of  the  Union 
National  Bank  of  Chicago,  appellant,  on  a  promissory  note 
for  the  sum  of  ($5,000,  across  the  face  of  which  note  were 
written  the  words,  "This  note  is  non-negotiable."  It 
appears  that  the  note  was  deposited  by  Barker  with  the 
Union  National  Bank  as  collateral  security  for  his  indebt- 
edness to  the  bank. 

The  declaration  was  filed  in  the  name  of  Barker,  as  plaint- 
iff, for  the  use  of  appellant,  and  the  suit  proceeded  to  final 
judgment  precisely  as  if  the  name  of  the  Union  National 
Bank  had  not  appeared  in  the  record.  The  cause  was  sub- 
mitted to  the  court  for  trial,  a  jury  being  waived  by  the 
parties,  and-  judgment  was  rendered  for  the  plaintiff  for 
costs  only.  From  this  judgment  the  Union  National  Bank 
prayed  and  was  allowed  an  appeal.  The  appellee,  before 
the  cause  was  reached  for  hearing,  moved  to  dismiss  the 
appeal,  and  this  motion  was  reserved  till  the  hearing,  and 
has  been  fully  argued  by  counsel  for  the  parties.  The  ques- 
tion is  whether  one  for  whose  use  a  suit  is  brought  can 
appeal  from  the  judgment  rendered  in  the  suit. 

The  right  of  appeal  does  not  exist  at  common  law,  but  is 
purely  and  strictly  statutory,  and  when  not  granted  by 
statute  it  does  not  exist.  Ilileman  v.  Beale,  115  111.  355; 
Millard  v.  Board  of  Education,  116  111.  23;  Haines  v.  The 
People,  97  III.  170;  Ilesing  v.  Attorney-General,  104  111. 
292;  Louisville,  E.  &  St.  L.  C.  R.  R.  Co.  v.  Surwald,  147  111. 
194;  Tedrick  v.  Wells,  152  111.  214;  Steger  v.  Steger,  165 
111.  579. 

The  right  is  granted  by  statute  only  to  the  parties  to  the 
suit. 

▼oLLXZira 
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Section  70  of  the  Practice  Act,  in  relation  to  appeals  to  the 
Sapreme  Court,  provides^  araon^  other  things,  "  Any  party 
to  such  cause  shall  be  permitted  to  remove  the  same  to  the 
Superior  Court  by  appeal  or  writ  of  error,  in  the  same 
manner  as  provided  in  sections  sixty-seven  (67)  and  seventy 
(70)  of  this  act  for  appeals  to  said  Appellate  Court."  3  S- 
&  C.  St.,  p.  3153,  par.  91,  Sec.  90. 

Section  67  of  the  act,  after  providing  that  appeals  may 
be  taken  from  the  final  judgment  of  the  Appellate  Court, 
contains  this  provision :  *'  And  provided  the  party  praying 
for  such  appeal  shall,  within  such  time,  not  less  than  twenty 
days,  as  shall  be  limited  by  the  court,  give  and  file  in  the 
office  of  the  court  *  *  *  bonds,"  etc.,  lb.,  p.  3094,  par. 
68.  Section  70  provides  that  when  judgment  shall  be  ren- 
dered against  two  or  more  persons,  ''either  one  of  said 
persons  shall  be  permitted  to  remove  such  suit  to  the  Appel- 
late Court,  by  appeal  or  writ  of  error,"  etc.  By  this  sec- 
tion the  right  of  appeal  is  granted  only  to  the  person  or 
persons  against  whom  the  judgment  is  rendered.  Sections 
67  and  70,  relating  to  the  same  subject-matter,  must  be 
construed  together. 

In  Steger  v.  Steger,  supra^  the  court  say :  "  The  rule 
that  the  right  of  appeal  is  limited  to  parties  to  the  suit,  is 
declared  in  the  following  cases :  Rorke  v.  Goldstein,  86  HI. 
668;  Hesing  v.  Attorney -General,  104  111.  292;  Louisville, 
Evansville  &  St.  Louis  Consolidated  Railroad  Co.  v.  Sur- 
wald,  150  111.  394." 

In  Glennon  v.  Britton,  155  HI.  238,  the  court  say  :  "The 
rule  appears  to  be  well  settled  that  an  appeal  must  be  per- 
fected, or  a  writ  of  error  sued  out,  by  and  in  the  names 
in  which  the  proceedings  were  conducted,  and  none  other 
(Robinson  v.  Magarity;  28  III.  423;  Louisville,  E.  &  St.  L.  C. 
Railroad  Co.  v.  Surwald,  150  111.  394,  and  147  111.  194),  and 
that  an  appeal  by  a  person  not  a  party  to  the  record  is 
unauthorized  and  void." 

Was  appellant,  the  Union  National  Bank,  a  party  to  the 
record  ?  Appellant  is  named  in  the  reconl  only  as  the  one 
for  whose  use  the  suit  was  brought.    It  is  not  necessary 
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that  the  name  of  the  equitable  owner,  or  person  for  whose 
use  a  suit  is  brought,  shall  appear  in  the  re'cord  (American 
Express  Co.  v.  Haggard,  37  111.  465),  and  if  it  does  so 
appear,  its  only  use  is  ^^  to  protect  the  interest  of  the  usee 
against  the  nominal  plaintiff.''  Tedrick  v.  Wells,  152  111. 
214;  Hobson  v.  Cambridge  et  aL,  130  111.  367. 

In  the  last  case  the  court  say :  "  In  McCormick  v.  Ful- 
ton, 19  IlL  570,  we  said :  ^  As  the  note  was  not  assigned,  the 
beneficial  plaintiff  had  no  right  to  sue  in  his  own  name.  It 
was  only  by  the  use  of  the  name  of  the  payee  of  the  note 
that  he  could  sue,  and  there  is  no  provision  of  law  that 
authorizes  his  name  to  be  dropped  in  this  proceeding.  He 
was  a  necessary  party  in  every  stage  of  the  proceeding. 
Courts  of  law  can  only  recognize  him  as  plaintiff,  although 
in  modern  practice,  as  a  matter  of  convenience,  they  will 
declare  and  protect  the  trust.  The  beneficial  plaintiff  is 
not  authorized  to  appeal  in  his  own  name,  and  every  step 
taken  must  be  in  the  name  of  the  nominal  plaintiff.' " 

The  authorities  cited  are  decisive  of  the  question.  Appel- 
lant not  being  a  party  to  the  judgment,  its  appeal  is  unau- 
thorized and  void,  and  will  therefore  be  dismissed.  . 
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1.  NBGLiaBNCE— ^tZtcre  of  PerBon  About  to  Cross  a  Railroad  Track 
to  Look  and  Listen.  Not  Necessarily  iViegZt^ence.— Whether  a  peraon  about 
to  cro68  a  railroad  track  is  guilty  of  negligence  if  he  does  not  look  and 
listen  is  a  question  of  fact  for  the  jury,  to  be  determined  from  a  consid- 
eration of  the  circumstances  of  the  particular  case,  and  it  can  not  be 
held  as  matter  of  law  that  a  person  who  fails  to  look  and  listen  under 
such  circumstances,  is  guilty  of  negligence. 

2.  Vbbdicts— 2>u^  of  a  Court  of  Appeal  as  to,  —While  it  is  the  duty 
of  this  court  to  consider  the  evidence  and  determine,  when  the  question 
18  properly  presented,  whether  a  verdict  is  manifestly  against  the  weight 
of  the  evidence,  it  is  not  the  duty  or  right  of  the  court  to  usurp  the  prov- 
ince of  the  jury,  and  set  aside  their  verdict  merely  on  the  ground  that 
the  court,  had  they  been  sitting  as  jurors,  would  have  found  differently. 
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8.  Railroads— ihinnt7i(7  Trains  at  Dangerous  Rate  of  Speed. — 
Whether  a  raikoad  company,  at  the  time  oi  an  accident,  was  running 
a  train  at  a  dangerous  and  unreasonable  rate  of  qieed,  is  a  question  for 
the  jury,  to  be  determined  from  a  consideration  of  the  circumstances  of 
the  particular  case. 

4.  Same — Flagmen  at  Crossings, — Although  there  may  be  no  evidence 
of  any  ordinance  requiring  a  flagman  at  a  certain  railroad  crossing,  and 
therefore  no  absolute  duty  incumbent  on  the  railroad  company  to  have 
one  at  such  crossing,  yet  the  fact  that  there  was  no  flagman  at  such 
crossing  is  proper  to  be  considered  by  the  jury  in  passing  on  the  question 
of  the  alleged  negligence  of  the  company  in  operating  its  road. 

5.  Evidence— Sftotemen^  of  Engineer  That  He  Could  Have  Stopped 
Train  in  Time  to  Avoid  Injury,  Hdd  Admissible, — ^An  engineer  testified 
that  when  about  250  feet  from  a  crossing  he  saw  a  man  from  twenty  to 
forty  feet  from  the  tracks,  approaching  the  tracks,  and  that  at  the  rate 
the  train  was  running  he  could  have  stopped  it  within  a  space  of  fifty 
feet.  Hdd,  that  the  evidence  was  competent  under  a  declaration  alleg- 
ing that  the  railroad  company,  by  its  servants,  so  carelessly  managed  its 
locomotive  engine  and  train,  in  driving  the  same  at  such  high  and 
unreasonable  rate  of  speed,  that  by  and  through  the  negligent  and 
improper  conduct  of  the  defendant,  the  injury  sued  on  was  caused. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Theodore  Bbentano,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1897.  Affirmed. 
Opinion  filed  March  8, 1898. 

Wm.  McFadon,  attorney  for  appellant. 

The  evidence  as  to  the  conduct  of  deceased  in  approaching 
the  tracks  of  appellant  not  being  conflicting,  and  such  evi- 
dence showing  that  deceased  took  no  precautions  for  his 
own  safety  in  approaching  said  tracks,  but  went  blindl}^  into 
danger,  the  verdict  of  the  jury  is  in  no  manner  binding  upon 
this  court,  and  it  is  the  duty  of  this  court  to  set  the  verdict 
aside.  Chicago  &  N.  W.  Ry.  Co.  v.  Holdom,  66  111.  App. 
201;  citing  Chicago  &  A.  R.  R.  Co.  v.  Heinrich,  157  111.  388; 
Block  V.  Swift  &  Co.,  161  111.  107;  Chicago,  B.  &  Q.  R.  R. 
Co.  V.  Thorson,  68  111.  App.  288. 

Though  the  decisions  of  this  State  may  prevent  trial 
courts  from  instructing  juries  as  to  what  will  or  will  not 
constitute  negligence  in  approaching  a  railroad  track,  it  is 
nevertheless  as  much  as  ever  the  rule  in  Illinois  that  due 
care  on  the  part  of  one  approaching  a  railroad  track  requires 
that  before  crossing  he  should  look  and  listen  or  otherwise 
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ascertain  whether  it  is  safe  to  do  so  or  not.  Chicago,  B.  & 
Q.  R.  R.  Co.  V.  Thorson,  68  111.  App.  288;  Chicago,  M.  & 
St.  P.  Ry.  Co.  V.  Halsey,  133  111.  248;  Illinois  Steel  Co.  v. 
Szutenbach,  64  111.  App.  642;  Illinois  C.  R.  R.  Co,  v.  Bor- 
ders, 61  Dl.  App.  56;  Pennsylvania  Co.  v.  Eeane,  41  111.  App. 
317;  Chicago  North  Shore  St.  Ry.  Co.  v.  McCarthy,  66  111. 
App.  667;  and  if,  as  in  this  case,  the  evidence  shows  that 
the  injured  man  looked  only  straight  ahead,  a  clear  case  of 
want  of  due  care  is  established.  Sutherland  v.  New  York 
C.  &  H.  R.  R.  R.  Co.,  9  J.  &  S.  (N.  Y.)  17;  Chicago,  B.  & 
Q.  R.  R.  Co.  V.  Van  Patten,  64  111.  510;  Chicago,  B.  &  Q. 
R.  R.  Co.  V.  Thorson,  68  111.  App.  288. 

This  would  seem  to  be  a  corollary  of  the  two  following 
propositions,  which  have  become  adopted  as  axiomatic  prin- 
ciples of  law : 

1st.  That  a  railroad  is  itself  a  warning  and  notice  that  it 
is  a  place  of  danger.  Chicago,  B.  &  Q.  R  R.  Co.  v.  Thor- 
son, 68  111.  App.  293;  Chicago,  M.  &  St.  Paul  R.  R.  Co.  v. 
Halsey,  133  IlL  254;  3  £lliott  on  R.  R.,  Sec.  1165;  Lake  S. 
&  M.  S.  R.  R.  Co.  V.  Sunderland,  2  Brad.  307. 

2d.  That  one  must  make  at  least  an  ordinary  use  of  his 
senses  t6  save  himself  from  injury  when  approaching  a  place 
of  danger.  Chicago,  M.  &  St.  Paul  Ry.  Co.  v.  Halsey,  133 
IlL  248. 

Jesse  Cox,  attorney  for  appellee. 

Running  a  train  at  a  speed  of  thirty-five  or  forty  miles 
an  hour  over  a  crossing  in  a  crowded  city,  is  gi*oss  and 
wanton  negligence.  Lake  S.  &  M.  S.  Ry.  Co.  v.  Bodemer, 
139  III.  596. 

This  court  has  said  that  if,  in  a  populous  part  of  a  city,  a 
train  is  operated  at  twenty-five  miles  per  hour,  no  bell  being 
rung,  the  negligence  is  culpable.  Lake  S.  &  M.  S.  Ry.  Co. 
V.  Bodemer,  33  IIL  App.  479;  Lake  S.  &  M.  S.  Ry.  Co.  v. 
Pauly,  37  App.  203. 

The  speed  of  the  train  is  a  part  of  the  res  gegtas^  and  in 
arriving  at  a  solution  of  the  question  of  negligence  of  the 
defendant,  the  rate  of  speed  of  the  train  is  a  fact  that  the 
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jury  may  properly  consider.    Lake  S.  ife  M.  S.  Ky.  Co.  v. 
Ouska,  151  III.  232;  Illinois  0.  K.  R.  Co.  v.  Slater,  129  111.  91. 

'^  Railroad  companies  in  operating  their  cars  in  crossing 
public  highways,  must  so  regulate  the  speed  of  their  trains, 
and  give  such  signals  to  persons  passing,  that  all  may  be 
apprised  of  the  danger  of  crossing  the  railroad  track;  and 
a  failure  in  any  of  these  duties  on  their  part  should  render 
them  liable  for  injuries  inflicted  and  for  wrongs  resulting 
from  such  omissions."  Rockford,  R.  I.  &  St.  L.  R.  R.  Co. 
V.  Hillmer,  72  111.  235;  Chicago  &  R.  I.  R.  R.  Co.  v.  Still, 
19  111.  508. 

"  Where  railroad  companies  cover  a  public  street  with 
a  large  number  of  tracks,  they  must  observe  unusual  care, 
and  take  extra  precautions  to  avoid  injury  to  persons  cross- 
ing the  street  or  sidewalk."  Lake  S.  &  M.  S.  Ry.  Co.  v. 
Johnsen,  135  111.  649. 

"  It  will  be  presumed  that  servants  of  a  railroad  company 
having  charge  of  its  trains,  are  cognizant  of  the  road  cross- 
ings along  the  line  of  their  road,  and  that  persons  are  at  all 
times  liable  to  be  in  the  act  of  passing  the  point  of  intersec- 
tion, and  they  must  be  on  the  lookout,  so  as  to  avoid  injury 
to  such  persons,  as  well  as  those  in  their  care,  as  far  as  may 
be  done  by  the  use  of  reasonable  efforts. 

A  mere  compliance  with  the  requirements  of.  the  statute 
in  sounding  the  whistle,  or  in  ringing  the  bell,  does  not 
authorize  those  in  charge  and  control  of  these  mighty  forces 
to  omit  other  reasonable  and  necessary  precautions,  and  to 
destroy  life  or  inflict  great  bodily  injury."  Indianapolis  & 
St.  L.  R.  R.  Co.  V.  Stables,  62  111.  316.  ^ 

It  is  the  duty  of  a  railroad  company  whose  road  runs 
through  a  village,  to  run  their  trains,  while  in  the  village, 
at  such  rate  of  speed  as  to  have  them  under  control,  and  be 
able  to  avoid  injury  to  persons  or  property,  though  there 
is  no  ordinance  of  such  village  on  the  subject,  and  if  they 
fail  to  do  so,  they  are  guilty  of  negligence.  Chicago  &  A. 
R.  R.  Co.  V.  Engle,  84  111.  397;  Pennsylvania  Co.  v.  Frana, 
112  111.  405. 

**  It  is  a  question  for  the  jury  to  determine,  from  all  the 
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evidence,  whether  those  in  charge  of  a  train  were  guilty  of 
negligence  in  not  stopping  the  train  before  the  collision 
occurred.  Cases  might  occur  where  a  railroad  company 
would  be  under  no  obligation  whatever  to  stop  a  train,  and, 
on  the  other  hand,  cases  might  arise  where  a  failure  to  do 
so  would  be  gross  negligence.  Each  case  must  be  deter- 
mined by  its  facts,  and  those  facts  are  for  the  jury."  Penn- 
sylvania Co.  v.  Frana,  112  111.  405. 

If  the  engineer  could  easily  have  seen  a  person  on  the 
track,  or  about  to  cross  the  same,  in  time  to  have  averted 
the  injury  to  him,  and  failed  to  do  so,  through  want  of 
ordinary  care,  the  negligence  is  gross  and  wanton.  Lake 
S.  &  M.  S.  Ry.  Co.  V.  Bodemer,  139  111.  596. 

"  The  court  can  never  be  called  upon  to  say  to  the  jury 
that  contributory  negligence  has  been  established  as  a  mat- 
ter of  .law,  unless  the  conduct  of  the  injured  party  has  been 
so  clearly  and  palpably  negligent  that  all  reasonable  minds 
would  so  pronounce  it  without  hesitation  or  dissent.  Kegli- 
^ence  can  not  be  conclusively  established  by  a  state  of  facts 
upon  which  fair-minded  men  will  differ.  Unless  the  negli- 
gence of  the  plaintiff  is  proven  by  such  conclusive  evidence 
that  there  can  be  no  difference  of  opinion  ss  to  its  existence 
upon  the  mere  sta^tement  of  facts,  the  jury  must  pass  upon 
it.  We  have  repeatedly  held  that  it  is  a  question  of  fact  to 
be  determined  by  the  jury,  from. the  evidence,  and  not  a 
question  of  law,  whether  an  injured  party  has  exercised 
ordinary  care  for  his  safety  and  to  avoid  injury."  Lake  S. 
&  M.  8.  Ry.  Co.  V.  Johnsen,  135  111.  647;  Chicago  &  E.  L 
R.  R.  Co.  V.  O'Connor,  119  111.  586;  Terre  H.  &  I.  R.  R. 
Co.  V.  Voelker,  129  111.  540;  Pennsylvania  Co.  v.  Frana,  112 
111.  398;  Chicago  &  I.  R.  R.  Co.  v.  Lane,  130  111.  116. 

The  omission  of  a  person  approaching  a  railway  cross- 
ing to  look  and  listen  for  a  coming  train  does  not  necessa- 
rily, and  as  a  matter  of  law,  constitute  negligence.  Toledo, 
a^t.  L.  &  K.  C.  R.  R.  Co.  V.  Cline,  135  111.  49;  Terre  H.  &  L 
R.  R.  Co.  V.  Voelker,  129  111.  540;  Pennsylvania  Co.  v. 
Keane,  41  111.  App.  317;  Chicago  &  E.  L  R.  R.  Co.  v.  Tilton, 
26  111.  App.  362. 
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It  can  not  be  said,  as  a  matter  of  law,  that  a  person, 
approaching  a  place  of  danger,  must  take  a  particular  pre- 
caution or  measure,  or  just  what  a  prudent  man  would  do 
under  all  circumstances.  Chicago,  St.  L.  &  P.  R.  R.  Co.  v. 
Hutchinson,  12Q  111.  587;  Chicago  &  A.  E.  R.  Co.  v.  Adier, 
129  111.  335;  The  Pennsylvania  Co.  v.  Frana,  112  lU.  398. 

Mb.  Presiding  Justice  Adams  delivered  tue  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
and  against  appellant  for  the  sum  of  $5,000,  rendered  in  an 
action  for  the  alleged  negligence  of  appellant,  by  reason  of 
which,  it  is  claimed,  appellee's  intestate,  Louis  Smith,  was 
killed  December  16,  1893. 

The  declaration  alleges  as  negligence,  the  running  of 
appellant's  train  at  a  high  and  unreasonable  rate  of  speed; 
failure  to  ring  a  bell  or  sound  a  whistle:  leavino^  gates  open; 
failure  to  give  warning  of  approach  of  train,  and  to  provide 
a  flagman. 

Louis  Smith  was  killed  December  16, 1893,  between  six  and 
seven  o'clock  at  night,  at  the  intersection  of  appellant's 
tracks  with  Ewing  avenue  in  the  city  of  Chicago.  He  was 
then  about  thirty-two  years  of  age,  and  left  surviving  him 
a  widow  and  two  children,  a  boy  about  one  year  old,  and  a 
girl  between  three  and  four  years  old,  at  the  time  of  his 
death. 

Ewing  avenue  runs  north  and  south,  and  One  Hundredth 
street  east  and  west.  The  railroad  tracks  of  the  Ft.  Wayne, 
Lake  Shore  &  Michigan  Southern,  and  Baltimore  &  Ohio 
Railroad  Companies  cross  Ewing  avenue  in  a  northwesterly 
and  southeasterly  direction,  as  hereafter  described.  Each 
of  the  companies  has  double  tracks,  so  that  six  trax^ks 
in  all  cross  Ewing  avenue.  The  relative  situation  of  the 
tracks  of  the  three  companies,  and  their  distances  from  each 
other,  are  as  follows :  The  Fort  Wayne  tracks  cross  from 
the  southeast  corner  of  the  intersection  of  Ewing  avenue 
and  One  Hundredth  street,  to  the  northwest  corner  of  said 
intersection;  parallel  with  the  last  mentioned  tracks  and 
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northeast  therefrom  about  eighty  feet,  are  the  tracks  of  the 
appellant;  parallel  with  and  northeast  of  the  last  tracks  and 
distant  therefrom  about  110  feet,  are  the  tracks  of  the  Bal- 
timore &  Ohio  Company.  The  distance  from  the  most 
northerly  rail  of  the  B.  &  O.  R.  R.  to  the  most  southerly 
rail  of  the  Ft.  Wayne  railroad  is  about  245  feet.  These  dis- 
tances are  estimated  by  the  scale  of  the  map  contained  in 
the  record,  viz. :  twenty  feet  to  the  inch.  There  is  a  gate 
northeast  of  the  B.  &  O.  tracks,  and  parallel  with  them, 
across  Ewing  avenue,  and  also  a  gale  southeast  of  theTt. 
Wayne  tracks  and  parallel  with  them,  across  the  intersec- 
tion uf  Ewing  avenue  and  One  Hundredth  street.  Between 
the  gates  mentioned  there  are  no  other  gates.  The  train 
that  killed  Louis  Smith  was  the  west  bound  train,  and  was 
approaching  Chicago  on  the  southerly  track  of  appellant. 
The  accident  occurred  about  6:30  o'clock  at  night.  The 
preponderance  of  the  evidence  is  that  the  night  was  very 
dark  and  stormy,  and  that  it  was  snowing  and  cold.  We 
think  also,  that  the  preponderance  of  evidence  is  that  the 
crossing  was  dark,  or  at  least  was  poorly  and  insuiBciently 
lighted.  The  plaintifiTs  witnesses  so  testified,  and  Ilessel- 
quist,  a  witness  for  appellant,  who  was  a  watchman  for  the 
three  railroad  companies  above  mentioned,  in  a  tower  at 
Ewing  avenue  and  One  Hundredth  street,  testified  :  '^  There 
were  some  lights  there  at  the  time  of  the  accident,  but  it 
was  rather  dark  and  I  could  not  see.  There  was  an  elec- 
tric light  burning  there  the  evening  of  the  accident;  it  was 
very  dark  at  the  crossing."  In  another  place,  he  says, 
"  I  remember  they  lighted  the  electric  lights  before  dark. 
I  guess  those  lights  have  been  pat  there  since  the  accident." 
The  evidence  shows  that  the  station  agent  and  the  conduc- 
tor of  the  train  used  lamps  in  looking  for  appellee's  intes- 
tate at  the  crossing,  after  he  was  struck  by  the  engine. 
There  was  a  station  of  appellant  between  One  Hundredth 
street  and  Ewing  avenue,  about  twenty-five  feet  northerly 
from  its  tracks.  The  witnesses,  in  testifying  as  to  the 
speed  of  the  train  at  the  time  of  the  accident,  vary  in  their 
estimates  from  twenty-five  to  forty-five  miles  per  hour. 
Appellee's  witnesses  vary  from  thirty  to  forty-five  miles 
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per  hour,  but  all  testify  that  the  train  was  running  very 
fast.  Appellant's  engineer,  conductor  and  fireman  testify 
it  was  running  between  twenty-five  and  thirty  miles  per 
hour.  The  conductor  testified  that  the  train  was  half  an 
hour  or  so  late,  and  that  they  had  been  trying  to  make  up 
time  between  Elkhart,  Indiana,  and  Chicago.  The  engineer 
and  fireman  of  the  train  testified  that  the  bell  was  rino:ing 
2i9  the  train  approached  Ewing  avenue;  and  that  it  had  been 
ringing  ever  since  it  left  La  Porte,  Indiana.  All  that  the 
conductor  testified  about  the  bell  was  that  it  was  ringing 
when  the  train  stopped.  The  engineer  further  testified  that 
at  the  Indiana  State  line,  about  three-quarters  of  a  mile 
from  Ewing  avenue,  and  again,  within  from  200  to  300  feet 
of  Ewing  avenue  there  was  one  long  blast  of  the  whistle;  that 
between  200  or  300  feet  east  of  One  Hundredth  street  the 
crossing  whistle,  consisting  of  two  long  and  two  short 
whistles,  was  given,  and  that  when  near  to  Ewing  avenue 
he  gave  a  signal  whistle  for  the  gates  to  lower,  and  also  gave 
an  alarm  whistle — three  or  four  short  blasts  of  the  whistle; 
that  when  he  gave  the  first  of  the  short  whistles  he  was 
about  150  feet  from  Ewing  avenue,  and  when  he  gave  the 
last,  he  was  very  close  to  Ewing  avenue.  He  also  testified 
that  when  about  250  feet  from  Ewing  avenue  he  saw  a  man 
about  from  thirty  to  forty  feet  southerly  from  the  tracks  in 
Ewing  avenue,  approaching  the  tracks.  The  fireman  and 
conductor  corroborate  the  testimony  of  the  engineer  sub- 
stantially, except  that  the  fireman  testifies  that  the  train 
was  very  close  to  the  Ewing  avenue  crossing  when  the  first 
alarm  whistle  was  sounded.  The  engineer  testified  that,  as 
the  train  was  running,  he  could  have  stopped  it  in  the  space 
of  fifty  feet.  Hesselquist,  witness  for  appellant,  says  he 
heard  the  bell  ringing  and  the  first  whistle  one  block  before 
the  train  reached  the  crossing.  Shoemaker,  appellant's  wit- 
ness, says  he  heard  a  long  whistle  just  before  the  signal 
whistle,  but  don't  know  what  train  it  came  from;  that  it 
came  from  the  east;  that  the  first  signal  whistle  was  given 
just  back  of  the  depot,  not  very  far  back,  and  that  when  he 
looked,  the  headlight  of  the  engine  appeared  above  the  comer 
of  the  depot. 
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Appellee^s  witnesses  testified  as  follows : 

Matthews :  Was  about  twenty  to  twenty-five  feet  from 
the  place  where  deceased  was  struck;  don't  recollect  whether 
bell  was  ringing;  heard  two  or  three  whistles,  the  first  close 
to  the  depot. 

Mrs.  Kingman:  Was  about  forty  feet  southerly  from 
tracks,  on  Ewing  avenue;  heard  neither  bell  nor  whistle. 

Thompson:  Was  standing  out  in  front  of  depot;  didn't 
hear  any  bell;  heard  whistle,  but  the  train  was  then  on 
Ewing  avenue. 

Wells :  Standing  near  depot,  heard  no  bell;  heard  no 
whistle  till  train  was  up  to  Ewing  avenue  sidewalk.  This 
witness  say  the  bell  was  not  rung. 

Wells  and  Thompson,  witnesses  for  appellee,  testified  that 
they  were  waiting  at  appellant's  depot  for  a  dummy  train 
to  go  east  to  Whiting,  Indiana,  the  dummy  train  being 
behind  time;  that  the  deceased  came  into  the  depot  and 
inquired  of  the  station  agent  what  time  it  was;  that  the 
agent  informed  him,  when  he  immediately  turned  round 
and  walked  pretty  fast  to  the  east  Ewing  avenue  side- 
walk, and  thence  south  on  that  sidewalk  to  appellant's 
tracks.  Measured  by  the  scale  of  the  map  contained  in  the 
record,  the  distance  from  the  southwesterly  corner  of  the 
depot,  measured  on  the  line  of  the  front  of  the  depot  pro- 
duced westerly,  is  about  forty-two  and  one-half  feet,  and 
from  the  point  where  such  produced  line  would  strike  the 
sidewalk,  to  the  northerly  rail  of  appellant's  west  bound  or 
southerly  track,  is  about  forty  feet.  The  depot  is  about 
thirty-five  to  forty  feet  northeasterly  from  the  north  rail  of 
appellant's  west  bound  track,  on  which  the  deceased  was 
struck.  Matthews  and  Mrs.  Eingman,  who  were  approach- 
ing appellant's  tracks  from  the  south,  on  the  east  side  of 
Ewing  avenue,  saw  the  deceased  on  the  sidewalk  ahead  of 
them.  Matthews  could  not  state  whether  the  deceased  was 
north  or  south  of  the  tracks  when  he  saw  him,  but  Mrs. 
Bingman  testified  that  he  was  north  of  the  tracks  when  she 
first  saw  him. 

The  body  of  the  deceased  was  found,  immediately  after 


396  Appellate  Courts  of  Illinois 

Vol.  74.]  L.  8.  &  M.  S.  By.  Co.  ▼.  Foster. 

the  accident,  under  the  west  sidewalk  of  Ewing  avenue, 
about  twenty  feet  south  of  the  track. 

Counsel  for  appellant  contends  that  appellee  did  not 
exercise  ordinary  care  in  approaching  the  tracks,  and  that, 
in  this  respect,  he  was  guilty  of  contributory  negligence, 
such  as  should  bar  a  recovery.  This  contention  is  based,  at 
least  in  part,  on  the  evidence  of  Thompson  and  Wells,  that 
Smith,  as  he  walked  south  on  the  sidewalk,  looked  straight 
ahead. 

But  Smith  was  walking  duo  south  when  on  the  sidewalk; 
the  train  was  approaching  from  the  southeast;  the  witnesses 
Thompson  and  Wells  were  just  outside  the  depot;  the  near- 
est they  could  have  been  to  Smith,  standing  where  they 
were,  while  he  walked  south  on  the  side^v^k,  was  about 
thirty  feet,  measured  b}'  the  scale  of  apppUant's  map,  and  it 
was  a  dark,  stormy  night  and  snowing,  as  both  Wells  and 
Thompson  testified.  Under  such  circumstances,  it  must 
have  been  apparent  to  the  jury,  as  it  is  to  us,  that  the  wit- 
nesses could  not  know  whether  or  not  the  deceased  looked 
in  the  direction  from  which  the  train  came.  Counsel  also 
refers  to  the  testimony  of  Wells  to  the  effect  that  the 
deceased  had  a  cap  over  his  face.  The  evidence  on  this 
point  is  as  follows :  ^^  You  say  this  man,  when  he  came  into 
the  depot,  had  a  cap  ? "  "  Yes,  sir."  "  What  kind  of  a  cap 
was  it  i "  ^^  I  didn't  pay  any  attention;  I  know  that  he  had 
a  cap  on,  and  that  is  all. "  ^'  You  didn't  pay  any  attention 
to  the  cap  2 "  ^'  I  know  he  came  in  with  a  cap  on;  it  looked 
like  it  was  a  black  cap,  or  something  or  other."  "  How  far 
did  it  come  down  on  his  face  ? "  "  It  came  just  right  about 
there"  (indicating  over  his  face).  "  How  far  did  it  come 
down  on  the  side  ? "  "  He  had  it  right  around  here,  it 
looked  like"  (indicating  over  his  ears). 

Now  it  seems  from  the  testimony  of  the  witnesses  Wells 
and  Thompson,  that  the  cap  did  not  prevent  the  deceased 
from  either  seeing  or  hearing,  because  they  say  he  came  into 
the  depot,  went  straight  to  the  station  agent,  asked  him 
what  time  it  was,  and,  on  receiving  an  answer,  immediately 
turned  around  and  went  away.    How  he  wore  his  cap  while 
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walking  soatb  on  the  sidewalk  and  before  he  reached  the 
tracks,  does  not  appear,  but  that  it  was  on  his  head  pretty 
loosely  is  probable  from  the  fact,  testified  to  by  MattheAvs 
and  Mrs.  Kingman,  that  when  the  engine  struck  him  his 
cap  flew  off  and  fell  on  the  sidewalk  in  front  of  them.  We 
can  not  say,  as  matter  of  law^  that  the  deceased  was  negli- 
gent. Whether  he  was  or  not,  was  a  question  for  the  jury 
under  ail  the  facts  and  circumstances  in  evidence.  Chicago 
&  N.  W.  Ky.  Co.  V.  Hansen,  166  IlL  623;  Pennsylvania  Co. 
V.  Frana,  112  111.  398;  Chicago  &  E.  I.  E.  R.  Co.  v.  O'Con- 
nor, 119  111.  586;  Terre  Haute  &  I.  R.  R.  Co.  v.  Voelker, 
129  111.  651;  Chicago  &  I.  R.  R.  Co.  v.  Lane,  130  111.  116; 
Lake  S.  &  M.  S.  Ry.  Co.  v.  Johnson,  135  111.  647. 

The  court,  in  C.  &  N.  W.  Ry.  Co.  v.  Hansen,  and  Terre 
H.  «k  I.  R.  Co.  V.  Voelker,  mpray  and  in  other  cases,  have 
said  that  it  can  not  be  held,  as  matter  of  law,  that  a  person 
about  to  cross  a  railway  track  is  guilty  of  negligence  if  he 
does  not  look  and  listen.  In  the  Hansen  case,  supra^  the 
court  say :  ^^  It  seems  to  us  impossible  that  there  should  be 
a  rule  of  law  as  to  what  particular  thing  a  person  is  bound 
to  do  for  his  protection  in  the  diversity  of  cases  that  con- 
stantly arise,  and  the  question  what  a  reasonabljr  prudent 
person  would  do  for  his  own  safety  under  like  circumstances, 
must  be  left  to  the  jury  as  one  of  fact."  See  also  Toledo, 
St.  L.  &  K.  C.  R.  R.  Co.  V.  Cline,  135  111.  41. 

While  it  is  our  duty  to  consider  the  evidence  and  de- 
termine, when  the  question  is  properly  presented,  whether 
the  verdict  is  manifestly  against  the  weight  of  the  evidence, 
it  is  the  reverse  of  our  duty  to  usurp  the  province  of  the 
jury  and  set  aside  their  verdict,  merely  on  the  ground  that, 
had  we  been  sitting  as  jurors,  we  might  or  would  have 
found  differently.  In  the  present  case,  we  can  not  say  that 
the  finding  of  the  jury,  that  the*  deceased  was  not  lacking  in 
ordinary  care,  is  manifestly  against  the  weight  of  the  evi- 
dence. 

The  next  question  is  whether  the  jury  was  warranted  by 
the  evidence  in  finding  that  appellant  was  guilty  of  negli- 
gence, as  charged  in  the  declaration,  which  caused  the  death 
of  appellee's  intestate. 


398  Appellate  Courts  of  Illinois. 

Vol.  74.]  L.  S.  &  M.  S.  Ry.  CJo.  ▼.  Foster. 

That  the  crossing  at  Ewing  avenue  was  an  exceedingly 
dangerous  one  is  beyond  doubt.  Six  double  tracks  crossed 
the  avenue  within  a  space  of  about  245  feet.  It  was  proved 
dn  the  part  of  appellee  that  Ewing  avenue  is  a  business 
street,  and  that  many  people  crossed  and  re-crossed  the 
trucks  at  the  place  in  question.  Appellant's  engineer  testi- 
fied that  there  were  houses  on  both  sides  of  One  Hundredth 
street  south  of  the  Ft.  Wayne  tracks;  that  on  the  north  side 
of  the  Ft.  Wayne  tracks  there  are  houses  on  both  sides  of 
One  Hundredth  street,  but  that  until  you  get  north  of  the 
B.  &  O.  tracks,  it  was  not  populated  as  close  to  the  tracks 
on  the  west  side  as  on  the  east  side. 

Whether,  in  view  of  the  circumstances  in  evidence,  appel- 
lant, at  the  time  of  the  accident,  was  running  its  train  at  a 
dangerous  and  unreasonable  rate  of  speed,  was  a  question 
for  the  jury. 

Chicago  &  A.  B.  R.  Co.  v.  Engle,  84  111.  397,  was  a  case 
for  negligence  in  killing  a  horse  within  the  territorial  limits 
of  a  village.  The  court,  in  its  opinion,  says :  ^'  Then,  from 
the  evidence  in  the  case,  were  the  juxy  warranted  in  finding 
that  the  company  was  guilty  of  negligence  ?  The  employes 
of  the  company  certainly  knew  the  track  was  not  fenced 
through  the  village.  They  knew  that  persons  might,  at  any 
hour  of  the  night,  be  on  the  track  or  crossing  over  it,  and 
they  knew  the  same  was  true  of  cattle  and  horses.  Know- 
ing of  this  danger,  it  was  their  duty  to  have  ran  through, 
or  while  in  the  village,  at  such  a  rate  of  speed  as  to  have 
their  trains  under  control,  and  (be)  able  to  avoid  injury  to 
others."  Lake  S.  &  M.  8.  R.  R.  Co.  v.  Ouska,  151  111.  232; 
Chicago  &  R.  I.  R.  R.  Co.  v.  Still,  19  111.  508;  Rockford  R. 
I.  &  St.  L.  R.  R.  Co.  V.  Hillmer,  72  111.  235;  Indianapolis  & 
St.  L.  R.  R.  Co.  V.  Stables,  62  111.  318. 

In  the  last  case  the  court  say :  ^^  Again,  the  train  was 
running  at  a  rapid  rate  of  speed.  All  of  the  witnesses  for 
defendant  in  error  say  the  train  was  running  very  fast;  and 
one  of  them,  faster  than  he  had  ever  traveled.  It  may  be 
they  could  not  say  that  it  ran  at  precisely  so  many  miles 
an  hour — and  it  is  probable  that  experts  could  alone  have 
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determined  that  question — but  the  witnesses,  having  at  least 
ordinary  intelligence,  could  determine  whether  it  ran  fast  or 
slow,  or  whether  it  was  very  fast,  although  they  could  not 
state  the  number  of  miles  per  hour.  And,  if  very  fast,  the 
the  jury  could  say  whether  that,  with  the  location  of  the 
roads  and  other  circumstances,  constituted  negligence." 

The  evidence  is  that  there  was  no  flagman  at  the  crossing, 
and  although  there  was  no  evidence  of  any  ordinance  requir- 
ing a  flagman,  and  therefore  no  absolute  duty  incumbent 
on  appellant  to  have  one  at  the  crossing,  as  the  court 
instructed  the  jury,  yet  the  fact  that  there  was  no  flagman 
was  proper  to  be  considered  by  the  jury  in  passing  on  the 
question  of  the  alleged  negligence  of  appellant  in  running 
its  train.    Chicago  &  I.  R.  R.  Co.  v.  iane,  130  111.  116. 

Appellant's  engineer  testified  that,  when  about  250  feet 
distant  from  the  crossing,  he  saw  a  man  from  twenty  to 
forty  feet  distant  from  the  track,  approaching  the  tracks^ 
and  that  at  the  rate  the  train  was  running,  he  could  have 
stopped  it  within  a  space  of  fifty  feet.  Appellant's  counsel 
contends  that  this  evidence  was  not  competent  under  the 
declaration,  but  we  think  it  was  clearly  competent  under  the 
averment  in  the  first  amended  count,  that  appellant,  by  its 
servants,  so  carelessly  managed  the  said  locomotive  engine 
and  train,  in  driving  the  same  at  such  high  and  unreason- 
able rate  of  speed,  that  by  and  through  the  negligence  and 
improper  conduct  of  the  defendant,  etc.,  the  engine  struck 
the  deceased,  et<^. 

Appellant's  engineer  and  fireman  testify  that  the  bell  was 
ringing,  but  it  is  apparent  from  the  engineer's  evidence  that 
the  jury  might  reasonably  infer  from  his  evidence  that  he 
so  testified  merely  because  it  was  his  habit  to  ring  the  bell 
when  approaching  a  crossing.  He  testified :  '^  That  bell  is 
rung  by  steam.  I  set  it  going  and  then  don't  pay  any  more 
attention  to  it,  except  to  know  that  it  is  ringing.  If  the 
accident  had  not  happened,  I  would  have  had  an  independ- 
ent recollection  of  that  bell  ringing,  for  the  reason  that  we 
sound  a  crossing  whistle  at  every  railroad  crossing;  and  if 
the  bell  is  not  ringing  on  approaching  that  crossing,  my 
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attention  is  attracted  to  it  at  all  the  crossings,  the  whole 
length  of  the  road." 

The  witnesses  for  the  appellee  were  each  and  all  where 
they  could  have  heard  a  bell  of  the  weight  of  thirty  pounds, 
such  as  was  on  the  engine,  ring,  and  testified  that  they  did 
not  hear  it,  and  one  of  them,  Wells,  testified  that  it  did  not 
ring.  Under  these  circumstances,  the  question  was  one  for 
the  jury.  Rockford,  R.  I.  &  St.  L.  R.  R.  Co.  v.  Hillmer,  72 
III.  235. 

Appellant's  counsel  assigns  as  error  the  giving  of  appellee's 
first  instruction,  on  the  ground  that  it  does  not  restrict  re- 
covery to  negligence  averred  in  the  declaration.  The  lan- 
guage of  the  instruction  objected  to  is:  '^  And  if  the  jury 
believe  from  the  evidence  that  the  said  injury  to  the  said 
Louis  Smith  was  caused  by  the  negligence  of  the  servants  or 
employes  of  the  defendant  in  charge  of  said  locomotive 
engine,"  etc.  This  instruction  was  evidently  given  with 
reference  to  the  first  amended  count  and  the  additional  count 
of  the  declaration,  in  both  of  which  careless  and  negligent 
management  of  the  engine  are  averred.  In  another  instruc- 
tion, given  at  appellant's  request,  the  jury  were  instructed 
that  the  plaintiff  could  not  recover,  unless  he  proved  by  a  pre- 
ponderance of  the  evidence  that  the  defendant  was  guilty  of 
negligence,  as  stated  in  the  declaration  or  some  count  thereof. 
We  do  not  think  that  the  jury  could  have  been  misled,  by 
the  instruction  objected  to,  into  finding  the  appellant  guilty 
of  negligence  not  averred  in  the  declaration.  In  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  Avery,  109  111.  314,  an  instruction  ranch 
less  restricted  in  its  terms  was  held  not  to  be  cause  for 
reversal.  Appellant's  counsel  objects  to  the  refusal  of  appel- 
lant's instruction  2a,  its  modification,  and  the  giving  it  as 
modified,  and  to  the  refusal  to  give  its  9th,  14:th  and  15th 
instructions.  All  these  instructions  relate  to  the  degree 
of  care  required  by  law  of  appellee's  intestate,  in  regard 
to  which  the  jury  was  fully  and  fairly  instructed. 

The  court  had  called  the  attention  of  the  jury,  in  six 
instructions  for  appellant,  to  the  necessity  of  the  exercise  of 
ordinary  care  by  the  deceased,  and  had  fully  defined  ordi- 
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nary  care,  and  the  giving  further  instructions  in  reference 
to  that  subject  would  have  been  superfluous. 
The  judgment  will  be  affirmed. 


Board  of  Education^  etc.^  t.  Trustees  of  Schools^  etc. 

1.  JUKISDIOTION— 0/  Inferior  Trtbunals—Mast  be  Shown  by  Their 
Records, — In  a  proceeding  by  certiorari  to  review  the  action  of  an 
inferior  tribunal  of  limited  jurisdiction,  the  reviewing  court  is  limited 
to  inspection  of  the  record  of  the  inferior  tribunaJi  and  the  record  must 
affirmatively  show  jurisdiction. 

2.  ^CBOoiA— Changes  in  School  Districts-^Trnsteet^  Records  Must 
Show  Jurisdictional  Facts, — ^The  provision  of  the  school  law  that,  after 
school  trustees  shaU  consider  a  petition  to  change  districts  in  their  town- 
ship, no  objection  shall  be  made  to  its  form,  and  that  thereafter  their 
action  shall  be  prima  facie  evidence  that  all  the  formal  requirements  of 
the  law  have  been  complied  with,  does  not  dispense  with  the  neoessity 
of  their  records  showing  the  jurisdictional  facts,  upon  the  existence  of 
which  their  power  to  act  depends. 

3.  SA.MR— ScAooZ  Trustees  May  Amend  Their  Records,— "Where  the 
official  action  of  a  board  of  school  trustees,  which  is  the  subject  of  a 
proposed  amendment,  has,  in  fact,  been  had,  but  by  reason  of  some  acci- 
dent or  oversight,  or  for  some  other  cause,  has  been  omitted  by  the  clerk 
from  the  record' of  the  proceedings  of  the  board,  the  record  may  be 
amended  to  correspond  with  the  facts. 

4.  Sax&— Changes  in  School  Districts— Amendments  of  the  Records 
of  School  Trustees— Appeals  to  County  Superintendent— A  petition  was 
presented  to  a  board  of  school  trustees  asking  for  a  change  in  certain 
school  districts,  and  the  petition  was  considered  and  the  request  granted, 
but  the  record  of  the  proceedings  of  the  trustees,  as  made  up  by  the 
clerk,  was  defective  in  important  particulars.  At  a  later  date,  such 
records  were  amended  by  a  vote  of  the  board.  On  writ  of  certiorari 
to  determine  the  legality  of  the  proceedings  of  the  board,  it  was  con- 
tended that,  the  amendment  of  the  record  being  retroactive,  operated  to 
cut  off  all  right  of  appeal  to  the  county  superintendent  of  schools,  and 
hence,  waB  improper.  Held,  that  this  would  be  a  serious  objection  if  it 
appeared  that  any  one  entitled  to  appeal  was  prejudiced,  but  that,  in  the 
case  under  consideration,  it  could  have  no  weight,  as  no  one  had  been 
deprived  of  the  right  to  appeal  by  the  action  of  the  trustees  in  amend- 
ing their  records. 

Toi.  LXXIV  » 
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5.  SAME-^Liability  of  School  Directors  for  Costs, — The  board  of 
directors  of  a  school  district,  seeking  by  writ  of  certiorari  to  annul  the 
action  of  the  trustees  of  schools  of  their  township  in  leferenoe  to  a 
cliange  in  the  boundaries  of  the  district,  are  not  liable  for  costs. 

6,  Practice—  Waiver  of  Objections  .—Where  the  record  does  not  show 
an  objection  in  the  trial  court  to  the  introduction  of  a  record  amend- 
titory  of  the  records  of  a  board  of  school  trustees,  objections,  if  any, 
are  waived. 

Petition,  for  writ  of  certiorari.  Appeal  trouk  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Affirmed  in  part  and  reversed  in 
nart.    Opinion  filed  March  8, 1898. 

O.  R.  Barnett,  attorney  for  appellant. 

Charles  C.  Arnold,  attorney  for  appellees. 

A  clerk  authorized  by  law  to  keep  a  record  may  amend 
the  same  to  correspond  with  the  facts.  Chamberlain  v. 
Dover,  13  Me.  472;  Welles  v.  Battelle,  11  Mass.  480;  Boston 
Turnpike  Co.  v.  Town  of  Pomfret,  20  Conn.  690;  Hartwell 
V.  Inhabitants  of  Littleton,  13  Pick.  229;  Dillon  on  Munici- 
jml  Corporations,  296;  Rev.  Stat,  of  111.,  Chap.  122,  Art.  3, 
Sec.  24. 

A  legislative  or  judicial  body  may  amend  its  record  to 
correspond  with  the  facts.  Turley  v.  County  of  Logan,  17 
111.  151;  County  of  Du  Page  v.  Martin,  39  111.  App.  298; 
County  of  Du  Page  v.  Commissioners,  142  111.  617. 

A  record  when  amended  imports  absolute  and  uncontrol- 
lable veritv,  and  is  conclusive  evidence  of  the  facts  which  it 
states.  Commissioners  v.  Supervisors,  27  111.  143;  Thatcher 
V.  Maack,  7  111.  App.  635;  Donahue  v.  County  of  Will,  100 
111.  102;  Village  of  Gilberts  v.  Rabe,  49  111.  App.  418; 
Boston  Turnpike  Co.  v.  Town  of  Pomfret,  20  Conn.  590; 
Halleck  v.  Inhabitants  of  Boylston,  117  Mass.  469;  County 
of  Du  Page  v.  Commissioners,  142  111.  616;  Gebbie  v, 
Mooney,  121  111.  255. 

An  amendment  of  a  record  may  properly  be  made  dar- 
ing the  pendency  of  a  proceeding  which  questions  the 
sufficiency  of  such  record.  Weed  v.  Weed,  25  Conn.  494; 
County  of  Du  Page  v.  Martin,  39  111.  App.  298;  Village  of 
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Gilberts  v.  Rabe,  49  111.  App.  418;  Turley  v.  County  of 
Logan,  17  III.  151;  Tucker  v.  Hamilton,  108  III.  464. 

Mr.  PufisiDiNo  Justice  Adams  deliyerbd  the  opinion  op 
THE  Court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
rendered  on  final  hearing  of  a  petition  of  appellant  for  a 
writ  of  certiorari  directed  to  appellees,  and  a  return  to  said 
writ.  The  court  dismissed  the  petition,  quashed  the  writ, 
and  rendered  judgment  against  appellant  for  costs. 

The  petition  was  filed  March  24,  1897,  and  alleges,  in 
substance,  that  by  an  act  of  the  legislature,  approved  March 
29,  1S69,  to  incorporate  the  village  of  Olencoe,  it  was  pro- 
vided that  the  territory  within  the  limits  of  the  village  and 
all  additions  thereto,  should  be  a  school  district;  that  the 
district  never  had  any  specific  name,  but  it  appeared  on 
the  official  records  of  Cook  county  as  "  District  No.  1," 
and  was  sometimes  called  District  No.  1,  and  sometimes 
School  District  Glencoe;  that,  by  election,  the  district  was 
brought  under  the  general  school  law,  and  that  the  petitioner 
was  the  duly  elected  Board  of  Education  of  the  district; 
that  in  the  official  record  of  a  meeting  of  the  Trustees  of 
Schools  of  Township  No.  42,  Range  No.  13,  Cook  county, 
Illinois,  appellees,  held  April  6,  1896,  the  following  appears : 
^'  The  petition  signed  by  O.  E.  Poole  and  others  to  detach 
the  territory,  viz.  (describing  it),  from  said  District  No. 
1,  and  add  it  to  District  No.  2  in  Township  No.  42,  Range 
13  in  said  county.  Motion  of  J.  J.  Flanders  that  the  peti- 
tion of  O.  E.  Poole  and  others  be  granted."  That  it  no- 
where appears  from  any  official  record  of  said  trustees,  that 
said  petition  was  signed  as  required  by  statute,  nor  that 
Poole  and  others  had  been  duly  served,  nor  that  any  legal 
voters  of  School  District  No.  1  were  present  at  said  meet- 
ing, nor  that  ever  said  motion  was  put  to  a  vote  or  carried; 
that  at  a  meeting  held  April  13, 1896,  the  record  of  the  pro- 
ceedings of  the  meeting  of  April  6,  1896,  was  read  and 
approved;  that  May  18,  1896,  the  township  treasurer  of 
Township  No.  2,  filed  with  the  county  clerk  a  map  showing 
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the  territory  in  question  a  part  of  District  No.  2,  and  that 
petitioner,  appellant,  caused  a  bill  in  equity  to  be  filed  in  the 
Superior  Court  of  Cook  County,  against  the  county  clerk  and 
said  trustees,  for  an  injunction  restraining  him  and  them 
from  recognizing  said  territory  as  a  part  of  District  No.  2, 
and  from  spreading  a  tax  thereon,  and  for  other  relief,  which 
is  still  pending.  The  petition  then  proceeds  to  aver  that  the 
trustees,  at  a  pretended  special  meeting  held  July  25, 1896,  by 
a  certain  preamble  and  resolution  directed  the  clerk  to  cor- 
rect the  record  of  the  proceedings  of  the  meeting  of  April 
6, 1896,  in  a  manner  which  will  be  hereinafter  mentioned, 
and  that  the  clerk  amended  the  ss^id  record  so  as  to  show 
that  the  said  motion  of  J.  J.  Flanders  was  put  and  carried. 
The  petition  also  alleges  that  William  Meier,  one  of  the 
trustees  who  voted  at  the  meeting  of  July  25,  1896,  was  not 
a  trustee  April  6,  1896,  having  subsequently  been  elected  to 
succeed  one  Lauerman,  whose  term  of  o£Sce  had  in  the 
meantime  expired,  etc.  The  petition,  after  averring  the 
absence  from  the  record  of  jurisdictional  facts,  etc.,  prays 
for  a  writ  of  certiorari,  and  that  the  proceedings  of  the 
trustees  in  the  premises  be  quashed  and  set  aside. 

April  2,  1897,  appellees  entered  a  special  appearance,  and 
moved  to  quash  the  writ,  which  motion  was  overruled  by 
the  court  April  19, 1897,  and  appellees  were  ordered  to  file, 
within  ten  days,  a  transcript  of  their  record.  May  4, 1897, 
a  motion  of  appellant  to  quash  appellees'  return  to.  the  writ 
was  sustained,  and  a  rule  was  entered  requiring  appellees 
to  file  record  within  ten  days.  The  return,  which  was 
quashed  by  this  order,  does  not  appear  in  the  record,  although 
the  clerk  certifies  that  the  transcript  is  full  and  complete. 
May  8, 1897,  appellees  filed  what  purports  to  be  an  amended 
return  to  the  writ,  which  shows  that  at  a  meeting  of  the 
trustees  held  April  6,  1896,  trustees  John  Ling,  J.  J, 
Flanders  and  J.  P.  Lauerman  being  present,  the  following, 
among  other  proceedings,  were  had  : 

''  The  petition  signed  by  O.  E.  Poole  and  others  to  detach 
this  territory,  namely,  *  the  north  i  of  N.  W.  J  of  section 
17  and  that  part  of  Frac.  8.  W.  J  of  Frac.  Sec.  eight  (8) 
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lying  south  of  a  line  extending  from  the  middle  south  line 
(sic)  of  the  last  named  quarter  section  to  a  point  in  the  east 
line  of  said  quarter  section  eight  and  four  one-hundredth s 
(8.04)  chains  north  of  the  southeast  corner  of  said  quarter 
section'  from  said  District  No.  1,  and  add  it  to  District 
number  two  (2),  in  township  42,  range  13,  in  said  county. 

"  Motion  of  J.  J.  Flanders,  the  petition  of  O.  E.  Poole 
and  others  be  granted,  that  the  president  put  said  motion 
to  vote,  and  that  on  said  vote  said  motion  was  unanimously 
carried." 

Also,  that  at  a  meeting  held  April  13,  1896,  John  Ling, 
J.  J.  Flanders  and  William  Meier  being  present,  the  follow- 
ing, among  other,  proceedings  were  had  : 

"Minutes  of  last  meeting  read  and  approved."  The 
minutes  of  this  meeting  of  April  13, 1896,  concluded  with 
a  motion  to  adjourn,  which  ^eems  to  have  been  carried,  and 
then  follow  the  signatures : 

"  John  Lino,  President. 
"  Baptist  Mueller,  Clerk." 

Following  the  signatures  of  the  president  and  clerk,  and 
not  being  any  part  of  the  minutes  of  any  meeting  of  appel- 
lees, is  inserted  what  purports  to  be  a  decision  or  opinion  of 
Orville  T.  Wright,  county  superintendent  of  schools,  in  the 
matter  of  an  appeal  of  Benjamin  Newhall  and  others  from 
the  action  of  the  trustees  of  township  42,  range  13,  detach- 
ing certain  territory  from  District  1  and  adding  same  to 
District  2,  in  said  township.  The  superintendent  appears  to 
have  dismissed  the  appeal  for  want  of  jurisdiction,  on  the 
ground  that  it  appeared  from  the  statement  of  the  appel- 
lants that  they  were  not  present  at  the  meeting  of  the 
trustees,  April  6,  1896. 

The  return  then  sets  out  what  purports  to  be  the  minutes 
or  record  of  the  proceedings  of  the  trustees  at  a  special 
meeting  held  July  26,  1896,  in  pursuance  of  notice  by  the 
president.  Trustees  Ling,  Flanders  and  Meier  being  present. 
The  minutes,  after  reciting  that  the  clerk  of  the  board 
delivered  to  the  county  clerk  an  incomplete  record  of  the 
proceedings  of  the  meeting  of  April  6,  1896,  which  record 
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was  incomplete  in  failing  to  show  that  the  president  of  the 
board  put  the  motion  of  J.  J.  Flanders,  trustee,  and  that 
the  same  was  unanimously  carried,  it  was  resolved  that  the 
clerk  be  directed  to  insert  in  the  record,  immediately  after 
the  statement  of  motion  of  J.  J.  Flanders,  that  the  petition 
of  Poole  and  others  be  granted;  the  further  statement  that 
the  president  put  said  motion  to  vote,  and  that  on  said  vote 
the  said  motion  was  unanimously  carried;  and  that  the  clerk 
be  further  directed  to  correct  the  copy  delivered  to  the 
county  clerk  by  inserting  therein  the  same  matter.  Trustees 
Meier  and  Ling  voted  aye,  and  Trustee  Flanders,  no,  on  the 
resolution.  Then  follows  what  purports  to  be  a  petition, 
signed  by  O.  E.  Poole  and  seven  others,  to  the  trustees  to 
detach  the  territory  in  question  from  District  1,  and  add  it 
to  District  2;  a  certificate,  signed  by  Poole,  that  the  names 
signed  to  the  petition  ^^  are  the  names  of  all  the  legal  voters 
living  in  said  territory;"  what  purports  to  be  a  notice  to  the 
directors  in  District  No.  1,  etc.,  signed  by  Poole,  that  Poole 
and  others  had  filed  with  the  clerk  of  the  board  of  trustees 
of  township  42,  the  above  mentioned  petition;  a  certificate 
by  Poole  that  he  served  said  notice  on  J.  L.  Dewar,  presi- 
dent of  the  directors  (Board  of  Education)  of  School  District 
No.  1,  etc.,  March  12,1896;  also  a  certificate  by  Poole  that 
he  served  a  like  notice  of  Cyrus  Kehr,  president  of  the 
directors  (Board  of  Education)  of  School  District  No.  2, 
March  10,  1896.  "Endorsed:  Filed  in  my  oflaoe  this  12th 
day  of  March,  1 896.  Baptist  Mueller,  Clerk." 

Then  follows  a  certificate  of  the  clerk  of  the  board  of 
trustees  that  the  foregoing  are  true  copies,  etc.,  "  as  the 
same  and  each  of  the  same  was  on  March  25,  1897."  Then 
follows  what  purports  to  be  the  minutes  of  a  special  meeting 
of  the  trustees,  held  April  27, 1897,  Ling,  Parker  and  Meier, 
trustees,  being  present,  which  minutes  are  as  follows : 

"  Whereas,  At  the  regular  meeting  of  this  board  held 
April  6,  1896,  there  was  presented  to  this  board  a  petition, 
signed  by  Robert  Watt,  O.  E.  Poole,  George  Scott,  F.  J, 
Gage,  L.  J.  Norton,  Wm.  Schultze,  John  S.  Taylor  and 
Charles  Swanson,  asking  that  the  following  territory,  to-wit: 
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The  north  half  of  the  northwest  quarter  of  section  17,  and 
that  part  of  fractional  southwest  quarter  of  fractional  sec- 
tion 8  Ijnng  south  of  a  line  extending  from  the  middle  of 
the  south  line  of  the  last  named  quarter  section  to  a  point 
iH  the  east  line  of  said  quarter  section  8.04  chains  north  of 
the  southeast  comer  of  said  quarter  section,  be  detached 
from  District  No.  1  of  this  township  and  added  to  District 
No.  2  thereof;  and 

^'  Whereas,  It  was  at  said  meeting  ascertained  and  deter- 
mined by  this  board  (1),  that  the  signers  of  said  petition 
were  all  legal  voters  living  within  the  territory  described  in 
said  petition  as  aforesaid,  and  that  said  signers  constituted 
more  than  two-thirds  of  the  legal  voters  living  within  said 
territory;  (2)  that  said  petition  had  been  filed  with  the  clerk 
of  this  board  at  least  twenty  days  before  the  date  of  said 
regular  April  meeting;  (3)  that  a  copy  of  said  petition, 
together  with  a  notice  in  writing  of  the  said  making  and 
filing  of  said  petition,  signed  by  one  of  said  petitioners, 
to-wit,  O.  E.  Poole,  had  been  delivered  by  the  said  O.  E. 
Poole  more  than  ten  days  before  the  said  April  6, 1896,  to 
th#  respective  presidents  of  the  board  of  directors  of  said 
Districts  No.  1  and  2  in  said  township;  and 

"  Whereas,  A  motion  that  the  prayer  of  said  petition  be 
granted  was  carried  by  the  unanimous  vote  of  this  board; 
and 

**  Whereas,  The  facts  heretofore  recited  are  not  set  out 
in  full  in  the  record  of  this  board  for  said  regular  meeting; 

"  Now,  therefore,  be  it  resolved  and  ordered  that  the 
clerk  of  this  board  be  and  he  is  hereby  directed  to  correct 
and  amend  and  supplement  said  record  to  conform  to  the 
facts  hereinbefore  recited  by  inserting  in  the  record  of  said 
meeting,  at  the  end  of  the  first  paragraph  of  said  record 
which  relates  to  said  petition,  and  immediately  after  the 
words  *  in  said  county,'  the  following,  to-wit :  '  was  taken 
up  and  considered,  and  it  was  then  and  there  ascertained 
and  determined  by  the  board  that  said  petition  was  signed  by 
more  than  two-thirds  of  the  legal  voters  living  within  the 
territory  described  in  said  petition,  and  that  said  petition  was 
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filed  with  the  clerk  of  this  board  at  least  twenty  days  before 
the  regular  April  meeting  of  this  board  for  1896,  and  that 
a  copy  of  said  petition,  together  with  a  notice  in  writing  of 
the  said  making  and  filing  of  said  petition,  signed  by  one 
of  the  petitioners,  was  sent  more  than  ten  days  before  the 
date  of  said  regular  April  meeting  for  1896,  to  the  president 
of  the  board  of  directors  of  each  of  the  said  Districts  No.  1 
and  2  of  said  township,  and  forthwith  to  amend  and  correct 
the  transcript  of  the  record  of  this  board  in  that  behalf 
heretofore  filed  with  the  county  clerk  of  Cook  county,  to 
conform  to  said  amendment  of  the  record  of  this  board.' 

"  Trustee  Parker  voting  aye;  Trustee  Meier  voting  aye; 
Trustee  Ling  voting  aye.  Whereupon  the  president  declared 
the  said  motion  carried  and  said  resolution  adopted. 

"  On  motion  of  Trustee  Meier  to  adjourn,  seconded  by 
Trustee  Parker,  the  president  put  the  motion  and  declared 
the  meeting  adjourned. 

"  John  Ling,  President. 
"  Baptist  Mueller,  Clerk." 

"  Whereupon,  in  accordance  with  said  resolution,  the  clerk 
of  said  respondent  did  amend  and  correct  the  record  of  the 
meeting  of  said  April  6,  1896,  by  inserting  into  said  record 
the  matter  by  said  resolution  directed  so  to  be  inserted,  so 
that  the  record  of  said  meeting  of  said  April  6, 1896,  as  thus 
amended,  now  reads  and  is  as  follows,  to-wit : 

"April  6,  1896. 

"  At  the  regular  meeting  of  the  Board  of  School  Trus- 
tees of  Town  42,  Eange  13,  in  Cook  county,  Ills.,  held  at 
the  office  of  Baptist  Mueller,  in  Wilmette: 

"  Present,  Trustees  John  Ling,  J.  J.  Flanders  and  J.  P. 
Lauerman.  First  petition  taken  up  signed  by  J.  Hepp  and 
others  asking  to  detach  Sec.  19  from  Dist.  2  to  Dist.  3.  It 
was  ordered  that  said  petition  be  dismissed  for  informality. 

"  The  petition  signed  by  O.  E.  Poole  and  others  to  detach 
this  territory,  namely,  the  north  ^  of  N.  W.  J  of  Section 
17,  and  that  part  of  Frac.  S.  W.  J  of  Frac.  Sec.  eight  (8), 
lying  south  of  a  line  extending  from  the  middle  south  line 
of  the  last  named  quarter  section  to  a  point  in  the  east  line 
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of  said  qaarter  sectiuQ  eight  and  four  one-hundredths  (8.04) 
chains  north  of  the  southeast  corner  of  said  quarter  section 
from  said  District  Number  1  and  add  it  to  Dist.  Number 
(2),  in  township  42,  range  13,  in  said  county,  was  taken  up 
and  considered  and  it  was  then  and  there  ascertained  and 
determined  by  the  board  that  said  petition  was  signed  by 
more  than  two-thirds  of  the  legal  voters  living  within  the 
territory  described  in  said  petition,  and  that  said  petition 
was  filed  with  the  clerk  of  this  board  at  least  twenty  days 
bofore  the  date  of  the  regular  April  meeting  of  this  board 
for  1896,  and  that  a  copy  of  said  petition,  together  with  a 
notice  in  writing  of  the  said  making  and  filing  of  said  petition, 
signed  by  one  of  the  petitioners,  had  been  delivered  by  said 
petitioner  more  than  ten  days  before  the  date  of  said  regu- 
lar April  meeting  for  1896,  to  the  president  of  the  board 
of  directors  of  each  of  the  said  Districts  No.  1  and  2  in  said 
township,  and  on  motion  of  J.  J.  Flanders  the  petition  of 
O.  E.  Poole  and  others  be  granted  :  '  That  the  president  put 
said*  motion  to  vote,  and  that  on  said  vote  said  motion  was 
unanimously  carried.' 

*'  Minutes  of  last  meeting  read  and  approved. 

"  Motion  of  J.  J.  Flanders,  the  treasurer's  salary  be  the 
sura  of  four  hundred  dollars  per  annum.  The  treasurer's 
books  and  accounts  were  examined  and  found  correct. 

"  Motion  of  J.  J.  Flanders  to  adjourn  to  April  13,  1896, 
to  John  Ling's  ofiice,  Chicago,  at  2  p.  m. 

"  John  Ling,  President. 
"Baptist  Mueller,  Clerk." 

Then  follows  the  certificate  of  the  clerk,  under  date  of 
Mav  8,  1897. 

May  14, 1897,  the  appellant  moved  the  court  to  quash  and 
strike  from  the  record  the  parts  thereof  which  purport  to 
be  a  copy  of  the  decision  of  the  county  superintendent  of 
schools,  and  the  petition  of  Poole  and  others,  which  motion 
the  court  reserved  until  the  hearing,  and  then  overruled. 

The  decision  or  opinion  of  the  county  superintendent  was 
no  part  of  the  record  of  the  official  acts  of  the  board  of 
trustees,  and  was  improperly  made  a  part  of  the  return. 
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We  can  not  perceive,  however,  how  the  presence  in  the 
return  of  either  the  opinion  of  the  county  superintendent  or 
the  petition  of  Poole  and  others,  could  prejudice  appellants. 
The  former  was  absolutely  immaterial  and  irrelevant,  and 
the  substance  of  the  latter  appears  in  other  parts  of  the 
record  of  the  official  acts  of  the  trustees  set  out  in  the 
return. 

It  is  contended  by  appellees'  counsel,  first,  that  the  record 
of  April  6, 1896,  as  amended  by  the  record  of  the  meeting  of 
July  25,  1S96,  was  a  sufficient  compliance  with  the  law.  In 
support  of  this  contention  counsel  rely  on  Sec.  53  of  Art.  3 
of  Chap.  122  of  the  statutes,  which  provides  as  follows: 
"  If  on  the  day  of  the  regular  meeting,  or,  in  case  of  adjourn- 
ment, at  the  adjourned  meeting,  it  shall  appear  that  such 
provisions  have  been  complied  with,  then  the  trustees  shall 
consider  the  petition,  and  shall  also  hear  any  legal  voters 
living  in  the  district  or  districts  that  will  be  affected  by  the 
change,  if  made,  who  may  appear  before  them  to  oppose  the 
petition,  and  they  shall  grant  or  refuse  the  prayer  of  the 
petitioners  without  unreasonable  delay.  After  the  trustees 
shall  consider  the  petition,  no  objection  shall  thereafter  be 
raised  to  its  form,  and  their  action  shall  be  prima  facie  evi- 
dence that  all  the  formal  requirements  have  been  complied 
with."    3  S.  &  C.  St.,  3665,  par.  82. 

The  record  of  the  meeting  of  April  6,  as  amended  at  the 
meeting  of  July  25,  1896,  reads  as  follows : 

"  The  petition  signed  by  O.  E.  Poole  and  others  to  detach 
the  territory,  viz.:  (here  the  territory  is  described)  from  said 
District  No.  1,  and  add  it  to  District  No.  2,  in  Township 
No.  42,  Range  13,  in  said  county. 

"  Motion  of  J.  J.  Flanders  that  the  petition  of  O.  E.  Poole 
and  others  be  granted.  The  president  put  said  motion  to 
vote,  and  on  said  vote  the  said  motion  was  unanimously 
carried." 

The  provisions  referred  to  in  section  53  are  those  contained 
in  section  50,  article  3  of  the  statute,  which  is  as  follows: 
"  No  petition  shall  be  acted  on  by  the  board  of  trustees  un- 
less such  petition  shall  have  been  filed  with  the  clerk  of  the 
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said  board  of  trustees  at  least  twenty  days  before  the  regular 
meeting  in  April,  nor  unless  a  copy  of  the  petition,  together 
with  a  notice  in  writing,  signed  by  one  or  more  of  the 
petitioners,  shall  be  delivered  by  the  petitioners,  or  some 
one  of  them,  at  least  ten  days  before  the  date  at  which  the 
petition  is  to  be  considered,  to  the  president  or  clerk  of 
the  board  of  directors  of  each  district  whose  boundaries 
will  be  changed  if  the  petition  is  granted."  3  S.  <fe  C.  Stat., 
S664,  par.  79. 

None  of  these  jurisdictional  facts  are  recited  in  the 
above  mentioned  amended  record,  but  appellees'  counsel, 
relying  on  the  concluding  words  of  section  53,  quoted 
»upra^  contend  that  it  is  not  necessary  that  such  jurisdic- 
tional facts  shall  so  appear;  that  the  mere  fact  that  appellees 
acted  in  the  premises  \^  prima  facie  evidence  that  the  juris- 
dictional facts  existed.  We  can  not  agree  with  this  con- 
tention. The  language  of  the  statute' is, ''  after  the  trustees 
shall  consider  the  petition,  no  objection  shall  be  thereafter 
raised  as  to  its  form,  and  their  action  shall  h^  prima  facie 
evidence  that  all  the  formal,  requirements  of  law  have  been 
complied  with."  Can  it  be  said  the  jurisdictional  facts 
mentioned  in  section  50,  quoted  supra^  in  case  of  the  non- 
existence of  which  the  trustees  are  expressly  prohibited 
from  acting,  upon  the  existence  of  which  their  power  to  act 
depends,  are  mere  formal  requiremejits  ?  We  apprehend 
not.  They  are  essential  and  substantial  requirements.  It 
is  thoroughly  settled  by  numerous  adjudications  in  this 
State,  that  in  a  proceeding  by  certiorari  to  review  the  action 
of  an  inferior  tribunal  of  limited  jurisdiction,  the  review- 
ing court  is  limited  to  inspection  of  the  record  of  the 
inferior  tribunal,  and  that  the  record  must  affirmatively 
show  jurisdiction.  Whittaker  v.  Village  of  Venice,  150  111. 
195;  Lees  v.  Drainage  Commissioners,  125  111.  47;  Deer  v. 
Commissioners  of  Highways,  109  111.  379;  Gerdes  v. 
Champion,  108  111.  137;  Miller  et  al.  v.  Trustees  of  Schools, 
88  111.  26;  Frizell  v.  Rogers,  82  111.  109. 

The  record  of  the  meeting  of  April  6,  as  amended  by 
the  meeting  of  July  25th,  failing  to  show  jurisdiction,  Was 
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clearly  insaSicieat.  The  only  remaining  questions  are  as  to 
whether  the  clerk  of  the  boaixl,  either  of  his  own  motion, 
or  by  direction  of  the  trustees,  could  amend  the  record  of 
the  proceedings  of  the  meeting  of  April  6, 1896,  as  purports 
to  have  been  directed  at  the  meeting  of  April  27,  1897,  and, 
if  so,  whether  the  record,  as  so  amended,  is  sufficient. 

In  County  of  Du  Page  v.  Commissioners  of  Highways,  142 
111.  607,  it  appeared  that  a  record  of  the  proceedings  at  a 
meeting  of  the  commissioners  held  March  1,  1887,  was 
amended  at  a  meeting  held  September  16,  1889,  in  respect 
to  which  the  court  say:  "  Where  the  official  action  which 
is  the  subject  of  a  proposed  amendment  has  in  fact  been 
had,  but  by  reason  of  some  accident  or  oversight,  or  for  some 
other  cause,  has  been  omitted  by  the  clerk  from  the  record 
of  the  proceedings  of  the  board,  both  reason  and  the  authori* 
ties  show  that  it  is  competent  to  amend  the  record  to  corre- 
spond with  the  fact,  and  that  when  such  amendment  is  made, 
the  record,  as  amended,  unless  impeached,  is  conclusive," 
citing  numerous  authorities  which  fully  sustain  the  text. 

In  County  of  Du  Page  v.  Martin,  39  111.  App.  307,  the 
court  say  a  town  clerk  may  amend  according  to  the  facts, 
citing  cases.  It  is  the  duty  of  the  clerk  of  the  board  of 
school  trustees  to  record  the  official  proceedings  of  the 
board.    3  S.  &  C,  3657,  par.  52. 

In  another  part  of,  the  opinion  the  court  say :  "  We  can 
not  assume  that  if  objection  had  been  made,  appellees  would 
h  ive  been  unable  to  satisfactorily  show  the  amendment  was 
made  by  or  under  the  direction  of  the  same  town  clerk  who 
was  in  office  when  the  meeting  of  March  1,  1887,  was 
held,  and  whose  duty  it  was  to  make  a  full  and  correct 
record  of  all  the  proceedings  of  said  meeting,  and  made 
while  he  was  still  in  office  as  such  clerk,  and  therefore  under 
the  sanction  of  his  oath  of  office,  and  perhaps  even  from 
written  memoranda  or  minutes  made  and  kept  by  him,"  etc 
The  court  further  held  that  the  record  not  showing  anv 
objection  in  the  trial  court,  either  general  or  specific,  to  the 
introduction  of  the  amendatory  record,  the  objection,  if  any, 
was  waived.    As  before  stated,  the  only  objections  to  any 
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part  of  the  return  made  by  the  appellant  in  the  trial  court, 
so  far  as  appears  from  the  record,  were  to  the  written  opin- 
ion of  the  county  superintendent  of  schools  and  the  petition 
of  Poole  and  others.  Therefore,  all  objection  to  the  record 
amendatory  of  the  record  of  the  proceedings  of  the  meeting 
of  April  6, 1896,  must  be  deemed  to  have  been  waived.  The 
fact  that  pending  the  suit  the  record  was  amended,  can  not 
affect  the  question  x>f  the  power  to  amend. 

In  Tucker  v.  Hamilton,  108  111.  464,  the  record,  pending 
a  writ  of  error  to  the  Supreme  Court,  was  amended  in  the 
Circuit  Court,  and  this  was  held  proper.  See  also  Village 
of  Gilberts  v.  Rabe,  49  111.  App.  418. 

Is  the  record  of  the  proceedings  of  April  6,  1896,  as 
amended  by  the  meeting  of  April  27, 1897,  sufficient  ?  The 
record  has  been  fully  referred  to.  It  sets  out  all  jurisdic- 
tional facts,  and  is,  in  our  opinion,  sufficient.  Appellant, 
however,  claims  that  the  action  of  the  board  in  amendino^ 
the  record  being  retroactive,  operated  to  cut  off  all  right  of 
appeal  to  the  county  superintendent  of  schools.  This  would 
be  a  serious  objection  if  it  appeared  that  any  one  entitled  to 
appeal  was  prejudiced,  but  it  does  not  so  appear.  The  right 
of  appeal  is  limited  by  the  statute  to  the  petitioners  and  to 
legal  voters  who  may  have  appeared  before  the  trustees  at 
the  meeting  when  the  petition  was  considered,  and  opposed 
the  same.    3  S.  &  C.  Stat.,  p.  3665,  par.  83. 

Appellant's  petition  for  the  writ,  verified  by  affidavit, 
avers,  on  information  and  belief,  that  no  legal  voter  of 
School  District  No.  1,  other  than  Trustee  Flanders,  was 
present  at  the  meeting  of  April  6, 1896,  nor  does  it  appear 
from  appellant's  petition,  or  otherwise  from  the  record,  that 
any  legal  voter  of  either  district,  excluding  the  trustees  and 
the  clerk,  was  present  at  that  meeting. 

The  petitioners,  their  petition  being  granted,  could  not 
well  appeal,  and  no  legal  voter  having  appeared  and 
opposed  the  petition,  there  was  no  one  who  could  appeal — 
consequently  no  one  has  been  deprived  of  the  right  of 
appeal  by  the  action  of  the  appellees. 

Appellant,  being  a   school  board  consisting   of   schpol 
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officers,  is  not  liable  for  costs.  3  S.  &  C.  Stat.  3729,  par. 
289;  School  Directors  v.  School  Directors,  185  111.  464. 

The  judgment  Avill  be  reversed  as  to  so  much  thereof  as 
adjudges  that  the  respondents,  appellees,  shall  recover  their 
costs  of  the  petitioner,  appellant,  and  as  to  all  else  the  judg- 
ment will  be  affirmed;  neither  party  to  recover  costs  of  this 
court. 

Affirmed  in  part  and  reversed  in  part. 


West  Chicago  St.  B.  B.  Company  v.  Henry  A.  Foster^ 

Adm'r. 

1.  Measubb  of  DjL^kQES^Death  from  Negligent  Act^Pain  and 
Suffering  and  Loss  of  Time, — In  an  action  brought  by  the  representa- 
tive of  a  deceased  person  to  recover  damages  for  negligence  causing 
injuries  to  the  deceased,  bodily  pain  and  sa£Fering  and  loss  of  time  result- 
ing from  the  injuries  sustained  by  the  deceased,  can  not  be  considered  as 
an  element  of  damages  if  the  injuries  were  the  cause  of  his  death. 

2.  NEaLlQBNCE— ^^femp^  to  Cross  Tracks  of  Street  Railroad  in  Front 
of  Approaching  Car, — ^This  court  can  not  say,  under  the  circumstances 
of  this  case,  as  matter  of  law,  that  the  attempt  of  appellee's  intestate  to 
cross  the  tracks  of  a  street  railroad  in  front  of  an  approaching  car  under 
a  mistaken  impression  that  there  was  sufficient  time  to  cross  in  safety, 
was  negligence. 

8.  OrrKEsrs— Right  of  Public  to  Use  of,  Not  Abridged  by  Construction 
of  Street  Railway  Tracks.^A  street  is  a  public  highway,  and  the  right 
of  aU  persons  to  cross  it,  as  occasion  may  require,  is  not  abridged  by  the 
construction  of  a  street  railway  track  therein. 

4.  TmAia^Instructions  to  Find  for  Defendant — Waiver  of  Re- 
quests for.—'ReqvLefita  for  instructions  to  find  a  verdict  for  the  defend- 
ant made  at  the  close  of  the  plaintiffs  evidence  and  at  the  end  of  all  the 
evidence,  are  waived  by  introducing  evidence  and  asking  instructioDS 
on]  the  merits. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Ck>urt  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1897.  Affirmed. 
Opinion  filed  March  8,  1898. 

Alexandkr  Sullivan,  attorney  for  appellant;  B.  F. 
EicifOLsoN,  of  counsel. 
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It  must  be  conceded  that  no  recovery  can  be  bad  in  this 
case  unless  the  deceased  himself,  had  he  lived  and  been  pres- 
ent at  the  trial,  could  have  recovered.  In  other  words,  if 
the  plaintifTs  intestate  at  the  time  and  place  in  question 
was  wholly  and  solely  to  blame,  or  even  if  his  conduct  was 
such  that  he  contributed  in  any  way  to  the  injury,  the  plaint- 
iff can  not  recover.  Lake  S.  &  M.  S.  Ry.  v.  Hessions,  160 
111.  646;  North  C.  S.  E.  R.  Co.  v.  Eldridge,  161  111.  642; 
Aurora  Brancli  R.  R.  Co.  v.  Grimes,  18  111.  685. 

It  is  negligence  to  expose  one's  self  to  injury  with  knowl- 
edge of  the  danger.  Abend  v.  Terre  H.  &  I.  R.  R.  Co.,  Ill 
111.  202;  Village  of  Clayton  v.  Brooks,  160  111.  97. 

Deceased  was  required  to  make  a  reasonable  use  of  his 
senses  of  sight  and  hearing,  and  a  failure  to  do  so  is  con- 
tributory negligence.  Gunzales  v.  New  York,  etc.,  R.  Co., 
50  How.  Pr.  126;  Marland  v.  Pittsburg  &  L.  E.  R.  R.  Co.,  123 
Pa.  St.  487;  Pennsylvania  R.  R.  Co;  v.  Bell,  122  Pa-.  St.  68. 

Appellee  can  not  claim  that  proper  care  was  exercised  by 
deceased  in  looking,  if,  despite  what  he  must  have  heard 
and  seen,  he  placed  himself  in  a  place  of  peril.  A  mere 
heedless  glance  is  not  sufficient.  Moore  v.  Philadelphia,  W. 
&  B.  R.  R.  Co.,  108  Pa.  St.  349;  Warner  v.  People's  St.  Ry. 
Co.,  141  Pa.  St.  615;  Marland  v.  Pittsburg  &  L.  E.  R.  R.  Co., 
123  Pa.  St.  487;  Partlow  v.  Illinois  C.  R.  R.  Co.,  150  III.  321. 

Appellee  assumed  the  burden  of  proof  as  to  due  care  and 
caution  on  part  of  the  deceased  by  the  pleadings  in  this 
case.  Wabash,  St.  L.  &  P.  Ry.  v.  Shacklet,  105  III.  364; 
Blanchard  v.  Lake  S.  &  M.  S.  Ry.  Co.,  126  111.  416. 

The  motorman  had  a  right  to  presume  that  travelers  knew 
the  situation,  and  that  they  would  not  voluntaril}"^  place 
themselves  or  stay  in  a  position  of  danger,  and  until  the 
contrary  was  apparent,  or  would  be  apparent  to  an  ordi- 
narily reasonable  and  careful  person — that  the  traveler  was 
not  avoiding  a  threat-ened  danger,  he  had  a  right  to  assume 
that  he  would  do  so.  Chicago,  &  E.  I.  R.  R.  Co.  v.  Hines, 
132  111.  161;  Bunj-an  v.  Citizens'  Ry.  Co.,  29  S.  W.  R.  842 
Everett  v.  Los  Angeles  C.  E.  Ry.  Co.,  43  Pac.  Rep.  207 
Glazebrook  v.  West  End  St.  Ry.  Co.  (Mass.),  35  N,  E.  R.  553 
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Fenton  v.  Second  Ave.  K.  R  Co.,  26  N.  E.  R.  967;  Moore 
V.  Philadelphia,  W.  &  B.  R.  R.  Co.,  108  Pa.  St.  349;  Poole 
V.  North  Carolina  R.  R.  Co.,  8  Jones'  L.  (N,  C.)  840;  Starry 
V.  Dubuque  &  8.  W.  R.  R.  Co.,  51  la.  419. 

Blaibdbll  &  MoCaskill,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  by  the  appellee  against  appellant  for 
alleged  negligence  in  the  operation  of  its  street  cars,  by 
reason  of  which  appellee's  intestate,  Michael  Council,  was 
injured  during  his  lifetime.  The  suit  was  brought  by  Con- 
nell  in  his  lifetime,  and  survived  to  appellee,  his  personal 
representative  under  the  statute.  Appellee  recovered  judg- 
ment for  $3,000.  Counsel  for  appellant  say  in  their  argu- 
ment that  it  was  admitted  on  the  trial  that  the  death  of 
Connell  occurred  from  causes  other  than  the  injuries  com- 
plained of,  which  appears  to  be  substantially  true,  as  appel- 
lee's counsel,  in  their  argument  to  the  jury,  and  also  in  the 
instructions  given  to  the  jury  at  their  request,  proceeded  on 
the  theory  that  if  the  verdict  should  be  for  appellee,  he 
would  be  entitled  to  recover  for  the  bodily  pain  and  suflfering 
and  loss  of  time  of  the  deceased  necessarily  consequent  to 
the  injuries  sustained  by  him,  which  damages  could  not  be 
recovered  if  the  injuries  caused  his  death.  Holton  v.  Daly, 
106  111.  131. 

Michael  Connell,  at  and  prior  to  the  time  of  the  accident, 
was  engaged  in  retailing  coal  and  wood,  and  had  a  coal  and 
wood  yard  on  the  easterly  side  of  Milwaukee  avenue,  in  the 
city  of  Chicago,  at  numbers  1289  and  1291  of  that  street, 
and  about  the  middle  of  a  long  block,  or  half  way  between 
two  cross  streets.  Milwaukee  avenue  runs  northwest  and 
southeast,  and  is  intersected  bystreets  running  due  east  and 
west.  Appellant  has  two  street  car  tracks  in  the  street. 
Its  most  easterly  track  is  used  by  its  cars  running  north- 
west and  its  westerly  track  by  its  cars  running  southeast. 
,    June  29, 1894,  about  the  middle  of  the  day,  Michael  Con- 
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nell  was  driving  a  team  of  ifwo  horses  attached  to  an  ordi- 
nary ooal  wag;on  southeasterly  on  the  westerly  side  of 
Milwaukee  avenue  from  some  place  northwest  of  his  coal 
yard.  At  the  same  time  a  combination  grip  car  of  appel- 
lant, being  a  car  the  front  one-third  of  which  is  open,  and 
the  rear  two-thirds  closed,  was  moving  from  the  southeast 
on  the  easterly  or  northwest  bound  track,  and  running 
northwesterly  toward  the  coal  yard,  so  that  Connell  was 
approaching  the  coal  yard  on  the  westerly  side  of  the  street 
from  the  northwest,  and  appellant's  car  was  approaching  it 
on  its  easterly  track  from  the  southeast  When  Connell 
reached  a  point  opposite  his  coal  yard,  he  turned  his  horse 
across  the  street,  and  started  across  appellant's  tracks  toward 
the  gate  of  the  coal  yard.  Appellant's  car  collided  with 
the  wagon  on  the  easterly  track.  The  day  was  clear  and 
bright  The  collision  threw  Connell  out  of  the  wagon 
toward  the  southeast,  the  direction  from  which  the  grip  car 
was  coming.  There  is  a  conflict  in  the  evidence  of  the  wit^ 
nesses  as  to  the  distance  between  the  wagon  and  the  grip 
car  at  the  time  Connell  started  to  cross  the  tracks,  varying 
all  the  wav  from  ten  or  twelve  to  three  hundred  feet. 
Some  of  the  witnesses  merely  testify  to  the  distance  between 
them  when  they  first  saw  the  wagon.  There  is  also  a  con- 
flict in  the  evidence  as  to  whether  the  grip  car  struck  the 
fore  or  hind  wheel  of  the  wagon.  All  of  appellee's  wit- 
nesses testified  that  the  car  struck  the  hind  wheel  of  the 
wagon,  and  Connell,  the  deceased,  in  his  deposition  which 
was  read  in  evidence,  testified :  '^  It  struck  the  hub  of  the 
hind  wheel,  which  will  become  apparent  now  from  Che 
indentation  that  the  bumper  of  the  grip  car  made  in  the  hub 
of  the  wheel."  Appellant's  witnesses  all  testified  that  the 
grip  car  struck  the  front  wheel  of  the  wagon.  The  evidence 
shows  that  the  collision  shoved  the  wagon  forward  and  to 
the  right  of  the  line  of  direction  in  which  the  grip  car  was 
moving,  which,  in  connection  with  the  fact  that  Connell  fell 
toward  the  southeast,  the  opposite  direction  from  that  in 
which  the  car  was  moving,  would  seem  to  indicate  that  the 
car  collided  with  the  rear  part  of  the  wagon.    A  conductor 
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of  appellant  who  was  on  the  car,  testified  that  its  speed  was 
about  eight  miles  per  hour;  the  gripman  testified  that  he 
was  not  running  ten  miles  per  hour;  some  of  the  witnesses 
testified  that  the  speed  was  twelve  miles  per  hoar. 

Appellant's  counsel  contend  that  the  deceased  was  guilty 
of  negligence  which  contributed  to  the  injury,  and  that  the 
verdict  is  contrary  to  the  weight  of  the  evidence.  In  sup- 
port of  the  first  proposition  they  quote  the  following  from 
Connell's  deposition:  ''About  n<x)n  on  that  day  I  was  going 
southeast  on  Milwaukee  avenue  with  an  empty  coal  wagon 
and  got  down  opposite  to  my  coal  yard,  which  is  on  the 
northeast  side  of  the  street,  and  J  glanced  down  the  avenue 
and  saw  a  grip  car  coming  up  and  1  assumed  that  there  was 
sufiicient  time  for  me  to  get  in  the  coal  yard,  and  acting  on 
that  impression  I  crossed  the  first  track  with  my  team; 
crossed  the  intervening  space  between  both  tracks;  the  team 
had  crossed  the  track  next  to  the  coal  yard — the  front  of 
the  body  of  the  wagon  had  crossed  that  track  and  the  bind 
wheel  of  the  wagon  got  into  the  track  when  the  grip  struck 
them;"  and  argue  that  this  is  evidence  of  negligence.  We 
can  not  say,  as  matter  of  law,  that  the  attempt  of  the 
deceased  to  cross  appellant's  tracks  under  the  circumstances 
above  stated,  was  negligence.  In  Chicago  &  E.  I.  R.  R.  Co. 
V.  O'Connor,  119  111.  586,  the  company  assigned  as  error  the 
refusal  of  the  trial  court  to  give  the  following  instruction  : 
''  In  this  case,  if  you  find  from  the  evidence  that  the  dece- 
dent O'Connor,  was  injured  solely  by  his  making  a  mistake 
as  to  which  track  the  train  was  coming  on,  then  the  plaint- 
iff can  not  recover,  and  you  shall  find  a  verdict  for  the 
defendant."  In  reference  to  this  instruction  the  court  sav : 
*'  To  mistake,  that  is,  to  err  in  judgment  or  opinion,  does 
not  necessarily  impl}^  a  failure  in  duty  on  the  part  of  the 
person  mistaken — his  judgment  wrong  through  no  fault  of 
his — because  those  lights  were  illusiye  and  deceptive. 
Whether  here  assuming  that  O'Connor  was  mistaken  in  the 
respect  indicated  in  the  instruction,  that  mistake  was 
because  of  some  failure  in  duty  on  his  part,  or  because 
of  somo  failure  in  duty  on  the  part  of  the  defendant,  was 
under  the  evidence  as  preserved  in  the  record,  a  question  of 
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fact  for  the  jury."  The  street  is  a  public  highway;  the 
right  of  all  persons  to  cross  it,  as  occasion  may  require,  is  no 
less  now  than  it  was  before  appellant's  tracks  were  con- 
structed, and  any  one  desiring  to  cross  it  must,  of  necessity, 
exercise  his  judgment  as  to  when  he  may  do  so  safely.  One 
might  so  attempt  under  such  circumstances,  admitted  or 
uncontroverted,  that  reasonable  minds  could  come  to  no 
other  reasonable  conclusion  than  that  he  was  negligent  in 
so  doing,  and  therefore  not  legally  entitled  to  recover  for 
injuries  occasioned  by  his  own  negligence;  but  in  view  of 
the  evidence  this  is  not  such  a  case.  The  evidence  is  so 
conflicting  on  the  merits,  that  whichever  way  the  jury  might 
have  found,  the  court  would  not  be  warranted  in  setting 
aside  the  verdict  on  the  ground  that  it  was  against  the 
weight  of  evidence. 

We  find  no  error  in  appellee's  instructions  two  and  three, 
objected  to  b}^  appellant's  counsel.  The  objection  that  the 
question  whether  the  death  of  Connell  was  the  result  of  the 
injuries  complained  of  or  of  other  causes,  is  omitted  from 
instruction  two,  is  not  tenable,  in  view  of  the  statements  in 
the  argument  of  appellant's  counsel  that  it  was  admitted 
that  he  died  from  causes  other  than  the  injuries  occasioned 
by  the  accident,  and  that  the  court  said,  in  the  presence  of 
the  jury,  that  there  wa$  not  evidence  as  to  what  caused  his 
death. 

The  instructions  requested  by  appellant's  counsel,  one  at 
the  close  of  appellee's  evidence,  and  the  other  at  the  close 
of  all  the  jevidence,  to  find  a  verdict  for  appellant,  were 
properly  refused,  in  addition  to  which  exceptions  to  their 
refusal  were  waived  by  introducing  evidence  on  the  merits 
and  asking  instructions  on  the  merits.  The  modification  of 
special  interrogatories  which  appellant  requested  to  be  sub- 
mitted to  the  jury,  is  also  excepted  to.  We  find  no  error  in 
that  respect.  Finally  objection  is  made  that  the  damages 
are  excessive.  While  we  might  be  better  satisfied  if  the 
amount  awarded  were  less,  yet  considering  the  evidence  in 
regard  to  the  injuries,  we  can  not  say  that  it  is  so  mani- 
festly excessive  as  to  require  a  reversal  of  the  judgment. 
The  judgment  will  be  affirmed. 


420  Appellate  Courts  of  Illinois. 

Vol.  74.]  West  Chicago  St.  R.  R.  Co.  v.  Lupe. 


U    490 
79     89 


West  Chleago  St.  B.  B.  Co.  t.  Frederick  Inps. 

1.  Pleading — Unneeessary  ParHeularitp  tn^jyoo/.— The  role  that 
when  facts  are  all^^ed  with  nimecesBary  particularity  it  is  incumhent 
on  the  party  alleging  them  to  prove  them,  is  limited  to  statementB  ma* 
terial  and  relevant. 

2,  Yabiaxoe— Objections  on  Account  of—Waiver  of,— A  person 
wishing  to  take  advantage  of  a  variance  between  the  allegations  and  the 
evidence  must  make  his  objection  in  the  trial  court,  pointing  out 
specifically  in  what  the  alleged  variance  consistB,  bo  that  the  opposite 
party  may,  if  necessary,  amend  his  pleading;  otherwise  he  will,  on 
i^>p^,  be  deemed  to  have  waived  the  objection. 

8.  Mbasubb  of  DAMAQES—Mental  Suffering  in  Personal  Injury 
Cases. — ^An  instruction  in  a  personal  injury  case  informed  the  juiy  that 
they  might  consider  to  what  extent,  if  any,  the  plaintiff  had  sutured 
physical  and  mental  suffering  as  a  material  and  inevitable  result  of  his 
injury.  Hdd^  that  the  instruction  was  proper,  and  that  the  reference  to 
mental  suffering  as  limited  was  warranted  by  the  law. 

4.  TB1M&— Instructions  in  Personal  Injury  Cases  as  to  Future 
Suffering* — In  a  personal  injury  suit  whare  the  evidence  shows  that  the 
plaintiff  was  seriously  injured,  an  instruction  informing  the  juiy  that 
they  may  consider  what,  if  any,  effect  his  injuries  may  have  in  the 
future,  in  respect  to  pain  and  suffering,  is  not  objectionable  as  assuming 
a  probability  of  future  pain  and  suffering. 

5.  ^AMR— Instructions  to  Find  for  Defendant-— Waiiver  of  Requests 
for.— A  defendant,  by  introducing  evidence  on  the  merits,  waives  tiie 
right  to  complain  of  a  refusal  of  the  court  to  instruct  the  jury  to  find 
the  defendant  not  guUty  at  the  close  of  the  plaintiff's  evidence  and  by 
asking  a  large  number  of  instructions  on  the  merits  he  waives  the  right 
to  complain  of  a  refusal  of  the  court  to  give  a  similar  instruction  at  the 
close  of  all  the  evidence. 

6.  Is&rBJjano^fB— Repetitions  of  the  Same  Prqposition.^An  instruc- 
tion which  is  a  mere  reiteration,  in  different  form,  of  prior  instmctions 
is  properly  refused. 

7.  SAMSr—Frequent  Repetitions  of  the  Words,  "  Ton  Should  Find 
the  Defendant  Not  OuUty,*"  Improper.— The  frequent  repetition  of  the 
words,  "  Tou  should  find  the  defendant  not  guilty,"  in  a  single  instruc- 
tion, is  liable  to  induce  in  the  minds  of  the  jury  an  impression  that  the 
court  favors  a  verdict  of  not  guilty,  and  renders  the  instruction  subject 
to  just  criticism. 

8.  Street  Railways— ^If  tempt  toBoard  a  Moving  Car  Not  Negligence 
per  se. — A  person  who  attempts  to  board  a  cable  or  electric  car  while  in 
motion  can  not  be  held  to  be  guilty  of  negligence,  as  a  matter  of  law, 
and  to  have  assumed  responsibility  for  any  injuries  he  may  receive. 

9.  DhMLA.QBS— Twenty-five  Hundred  Dollars  Held  Not  Exoessive  in  a 
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Personal  Injury  Cote, — In  a  personal  injury  suit  in  which  a  judgment 
for  $2,500  has  been  rendered  the  court  discusses  the  evidence,  and 
declines  to  reverae  the  judgment  on  the  ground  that  the  damages  are 
excessiTe. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edmuio)  W.  Bubcb,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
March  8, 1898. 

Albxandbb  SiTLLiYAif ,  attomej  for  appellant;  B.  F.  Bioh- 

0L80N,  of  COUQSeL 

Where  facts  are  alleged  with  unnecessary  particularity, 
they  must,  notwithstanding,  be  proven  as  alleged.  Wabash 
W.  Ry.  Oo.  V.  Friedman,  146  111.  583;  City  of  Bloomington 
V.  Goodrich,  88  IlL  658;  Bell  v.  Senneff,  88  111.  122;  Davidson 
V.  Johnson,  31  HL  623;  Moss  v.  Johnson,  22  IlL  633;  Chicago, 
B.  &  Q.  R.R.  Co.  V.  Morkenstein,  24  IlL  App.  128;  1  Chitty 
PL  227;  Stephens  PL  236-7;  Starkie  Ev.  570,  672,  389;  1 
Greenleaf  Ev.,  Sec.  58;  Derragon  v.  Village  of  Rutland,  68 
Vt  128. 

An  instruction  should  not  submit  facts  of  which  there  is 
no  evidence;  for  telling  the  jury  if  they  believe  from  the  evi- 
deuce  a  certain  fact,  is  equivalent  to  telling  the  jury  there 
is  evidence  tending  to  prove  that  fact  Indianapolis  &  St. 
L.  R.  R.  Co.  V.  Miller,  71  IlL  463;  Lake  S.  &  M.  S.  Ry.  Co. 
V.  Parker,  131  IlL  657;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Mork- 
enstein, 24  IlL  App.  128. 

If  the  appellee  took  the  chances  of  getting  aboard  the  car 
before  it  stopped,  and  got  hurt,  can  he  still  be  allowed  to 
recover !  We  think  not.  Sterling  Bridge  Co.  v.  Pearl,  80 
IlL  251;  Blanchard  v.  Lake  S.  &  M.  S.  Ry.  Co.,  126  UL  416; 
Wharton  on  Neg.,  2d  Ed.,  Sec.  424;  New  Jersey  Ex.  Co. 
V.  Nichols,  38  N.  J.  L.  434;  O'Brien  v.  Philadelphia,  etc.,  R. 
Co.,  3  Phila.  R.  76;  Wilds  v.  Hudson  River  R.  R.  Co.,  24 
N.  Y.  432;  Illinois  C.  R.  R.  Co.  v.  Beard,  49  IlL  App.  232; 
Illinois  C.  R.  R.  Co.  v.  Hall,  72  IlL  222;  Simmons  v.  Chicago 
&  T.  R.  R.  Co.,  110  m.  340;  City  of  Peoria  v.  Walker,  47  IlL 
App.  182;  Beach  on  Contrib.  Neg.,  Sec.  12;  Brown  v.  Broad- 
way &  S.  A.  R.  R.  Co.,  50  N.  Y.  Super.  108;   Miller  v.  St. 
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Paul  C.  Ey.  Co.,  42  Minn.  454;  Morris  v.  Lake  Shore  &  M. 
S.  Ry.  00.^42  N.  E.  E.  579;  Eose  v.  West  Phila.  E.  E.  Co., 
12  Atl.  E.  78;  Smith  v.  Maine  C.  E.  E.  Co.,  87  Me.  389. 

Appellee,  having  taken  doubtful  chances,  will  not  be  heard 
to  complain  of  his  failure  to  escape.  McClain  v.  Brooklyn 
City  E.  E.  Co.,  116  N.  Y.  469. 

A.  B.  Chilcoat,  Theodore  G.  Case  and  W.  P.  Black, 
attorneys  for  appellee. 

It  is  not  the  law  in  this  State  that  it  is  negligence  ^^r  se 
for  a  passenger  to  attempt  to  board  a  moving  street 
railroad  car,  as  contended  by  counsel  for  appellant.  The 
rule  which  has  been  applied  to  steam  railroads  by  our 
Supreme  Court  does  not  apply  in  the  case  of  street  rail- 
ways moved  by  a  motive  power  of  either  horses  or  electric- 
ity or  cable.  There  was  therefore  no  ground  for  giving  the 
instruction  asked  by  the  appellant  at  the  close  of  plaintiffs 
case  in  the  trial  court,  and  again,  when  the  testimony  was 
all  in,  to  require  the  jury  to  find  a  verdict  for  the  defend- 
ant.   Cicero  &  Proviso  St.  Ey.  Co.  v.  Meixner,  160  111.  320. 

If  the  appellant  desired  to  take  any  advantage  of  any 
variances  between  the  evidence  given  at  the  trial  and  the 
allegations  of  the  declaration  as  to  the  number  of  the  car,  it 
should  have  been  done  at  the  time  the  evidence  was  offered, 
otherwise  it  waived  the  point.  The  record  wholly  fails  to 
show  that  any  objection  of  that  kind  was  made  at  the  time. 
Moreover,  there  was  no  substantial  variance  between  the 
proof  and  the  declaration.  The  number  of  the  car  is  of  no 
consequence  to  the  issues  in  the  case.  Village  of  Chats- 
worth  V.  Eowe,  166  111.  114. 

The  instruction  which  was  asked  at  the  close  of  the 
plaintiff's  case,  for  the  court  to  instruct  the  jury  to  find  the 
defendant  not  guilty,  was  waived  by  the  defendant's  intro- 
ducing its  evidence.     Joliet,  A.  AN.  Ey.  Co.  v.  Velie,  140 

111.  59. 

The  instruction  requested  by  the  appellant  at  the  dose  of 
the  entire  evidence  was  properly  refused,  for  the  obvious 
reason  that  the  evidence  was  conflicting,  and  the  questions 


First  District — October  Term,  1897.     423 

West  Chicago  St.  R.  R.  Co.  ▼.  Lups. 

involved  were  purely  questions  for  the  jury.  Chicago  & 
Alton  R.  R.  Co.  v.  Anderson,  166  111.  672;  West  Chicago 
Street  Railway  Co.  v.  Whiltaker,  72  111.  App.  48. 

It  is  well  settled  in  this  State  that  it  is  the  duty  of  the 
persons  in  charge  of  a  car  to  know  whether  one  is  in  the 
act  of  getting  on  the  car,  and  not  to  permit  the  car  to  be 
started  in  such  a  mmner  as  would  be  liable  to  injure  him. 
That  is  a  duty  which  the  servants  of  the  appellant  owe  to 
the  public.  North  Chicago  St.  R.  R.  Co.  v.  Cook,  145  111. 
551;  Cohen  v.  West  Chicago  St.  R.  R.  Co.,  60  Fed.  Rep.  702. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

Appellee  sued  appellant  for  alleged  negligence  in  not 
keeping  its  cars  in  a  safe  condition  and  not  properly  man- 
aging and  controlling  the  same,  by  reason  whereof  he  was 
injured.  The  trial  resulted  in  a  verdict  for  appellee,  his 
damages  being  assessed  at  the  sum  of  $5,000,  of  which 
amount  $2,500  was  remitted  by  plaintiff,  and  judgment  was 
rendered  for  $2,500.  The  declaration,  after  averring  that 
appellant  was  the  owner  of  and  operated  the  car  in  ques- 
tion, etc.,  proceeds  as  follows: 

^'  And  that  the  said  defendant  did  not  keep  its  said  car 
in  good  and  safe  repair  and  condition,  but  carelessly  and 
negligently  suffered,  or  permitted,  one  of  the  upright  rods 
on  one  of  the  posts  on  said  car,  which  is  used  for  a  handle 
in  getting  upon  or  off  of  said  car,  to  become  and  remain 
loose  so  as  to  turn  around,  when  grasped  with  the  hand. 

And  that  on  the  day  and  year  aforesaid,  at  the  place 
aforesaid,  plaintiff  was  desirous  of  becoming  a  passenger  on 
car  No.  1778,  and  signaled  the  gripman  on  grip  car  No. 
1782,  which  was  drawing  trailer  No.  1778,  to  stop  the  cars 
for  him;  and  that  said  cars  were  slackened,  or  slowed  as 
though  to  stop,  and  he,  the  said  plaintiff,  with  all  due  care 
and  without  any  fault  upon  his  part  in  that  behalf,  caught 
hold  of  the  upright  rod  or  handle  aforesaid,  and  stepped 
upon  the  footboard  of  said  car,  when  through  the  gross  neg- 
ligence of  the  said  defendant,  the  said  cars  were  started 
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up  suddenly  and  with  a  jerk,  and  the  said  handle  turned 
around,  thereby  causing  him  to  lose  his  balance  and  fall  in 
such  a  manner  that  he  fell  between  the  said  ears  and  was 
dragged  fifty  feet,  and  received  great  and  serious  injuries, 
as  follows :  the  right  side  of  head  seriously  bruised;  right 
ear  almost  torn  off,  so  that  it  had  to  be  removed  entirely, 
together  with  other  serious  bruises  about  his  head  and 
shoulders,  whereby  he  became  sick,  sore,  lame  and  dis- 
ordered, and  so  remained  from  thence  hitherto;  thereby 
permanently  injuring  said  plaintiff." 

The  appellant  pleaded  the  general  issue.  Appellee,  by  his 
counsel,  makes  the  following  objections :  Firsts  that  the 
proof  is  that  appellee  became  a  passenger  on  grip  car  1782, 
and  not  on  trailer  1788,  whereas  the  declaration  alleges  that 
he  caught  hold  of  the  upright  rod  or  handle  and  stepped  on 
the  footboard  of  the  latter  car.  In  support  of  this  con- 
tention a  large  number  of  cases  are  cited  to  the  effect  that 
when  facts  are  alleged  with  unnecessary  particularity,  it  is 
incumbent  on  the  party  alleging  them  to  prove  them.  This 
rule  is  limited  to  statements  material  and  relevant.  1 
Chitty  on  PI.  228. 

Conceding  that  there  was  a  variance  between  the  alle^- 
tions  and  the  evidence,  as  claimed  by  counsel,  no  advantage 
of  it  can  be  taken  here,  because  the  attention  of  the  trial 
court  was  not  specifically  called  to  it  in  any  way,  either  on 
the  trial  or  as  a  cause  for  anew  trial. 

One  of  the  grounds  in  the  written  motion  for  a  new  trial 
is  as  follows: 

^^The  court  erred  in  overruling  defendant's  motion  to 
strike  out  the  evidence  given  on  behalf  of  plaintiff  because 
of  a  variance  between  the  same  and  the  allegations  of  the 
declaration."  But  it  does  not  appear  from  the  abstract  that 
any  motion  was  made  on  behalf  of  appellant  to  strike  out 
any  particular  evidence  because  of  a  variance.  The  only 
motion  to  strike  out  evidence  was  a  general  motion,  made  at 
the  close  of  plaintiff*s  case,  to  strike  out  all  of  the  plaint* 
iff's  evidence.  A  party,  to  avail  of  a  variance  between  the 
allegations  and  the  evidence,  must  make  his  objection  in  the 


Fn!8T  District — October  Term,  1897.     425 

West  Chicago  St.  R.  R.  Co.  ▼.  Lupe. 

trial  court,  pointing  out  specifically  in  what  the  allef2:ed 
variance  consists,  so  that  the  opposite  party  may,  if  neces- 
sary, amend  his  pleading;  otherwise  he  will,  on  appeal,  be 
deemed  to  have  waived  the  objection.  8t.  Clair  County 
Ben.  Soc.  v.  Fietsam,  97  111.  474;  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Clough,  134  111.  586;  Richelieu  Hotel  Co.  v.  Inter- 
national  Mil.  Encampment  Co.,  140  111.  24S;  Chicago  &  A. 
R.  R.  Co.  V.  Byrum,  153  111.  131;  Murchie  v.  Peck  Bros.  & 
Co.,  160  111.  175;  Probst  Const.  Co.  v.  Foley,  166  111.  31. 

Mackay,  a  witness  for  plaintiff,  who  testified  that  he 
helped  to  lift  up  appellee  after  he  fell  from  the  car,  said : 
^^I  remember  his  coat;  it  was  blue  and  muddy."  Upon  a 
coat  being  exhibited  to  the  witness,  he  was  asked :  "  State 
whether  or  not,  in  your  opinion,  was  that  the  coat?"  To 
which  question  an  objection  by  appellant  was  overruled, 
and  the  witness  answered :  '^  To  the  best  of  my  opinion,  it 
is  the  coat,  your  honor."  The  objection  is,  that  the  question 
called  for  the  opinion  of  the  witness.  While  it  would  have 
been  more  in  accordance  with  the  rules  governing  the 
examination  of  witnesses  to  have  asked  the  witness  whether 
that  was  the  coat,  we  can  not  say  that  the  appellant  was 
prejudiced  by  the  evidence.  The  answer  of  the  witness  was 
merely  equivalent  to  saying  that  he  believed  it  was  the 
coat;  and  on  cross-examination,  he  said  that  he  would  not 
say  positively  that  it  was,  but  that  to  the  best  of  his  belief 
it  was  the  coat  appellee  wore  at  the  time  of  the  accident, 
and  that  he  had  seen  him  wear  a  similar  coat  before  the 
accident. 

Appellee,  who  certainly  ought  to  know  his  own  coat,  tes- 
tified that  the  coat  was  the  one  he  wore  at  the  time  of  the 
accident,  and  there  was  no  evidence  to  the  contrary. 

The  court  gave  to  the  jury,  at  appellee's  request,  the  fol- 
lowing instruction : 

^^  If  you  find  from  the  evidence  that  the  plaintiff  is  entitled 
to  recover,  as  alleged  in  his  declaration,  then,  in  estimating 
the  plaintiffs  damages,  you  may  take  into  consideration  his 
health  and  physical  condition  prior  to  the  injury,  and  also 
his  health  and  physical  condition  since  then,  if  you  believe, 
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from  the  evidence,  that  his  health  and  physical  condition 
since  then  is  impaired,  as  the  results  of  such  injury;  and  you 
may  also^  consider  whether  or  not  iie  has  been  permanently 
injured,  and  to  what  extent;  and  also  to  what  extent,  if  an\% 
he  has  been  injured  or  marred  in  his  personal  appearance; 
and  to  what  extent,  if  any,  he  may  have  endure<l  physical 
and  mental  suffering  as  a  natural  and  inevitable  result  of 
such  injury;  and  also  any  necessary  expenses  he  may  have 
been  put  to  in  and  about  caring  for  and  curing  himself;  and 
you  may  consider  what,  if  any,  effect  such  injuries  may  have 
upon  him  in  the  future  in  respect  to  pain  and  suffering;  and 
you  should  allow  to  him  as  damages  such  sum  as,  in  the 
exercise  of  a  sound  discretion,  you  may  believe,  from  all  the 
facts  and  circumstances  in  evidence,  will  be  a  fair  and  just 
compensation  to  him  for  the  injuries  so  sustained." 

Appellant^s  counsel  contend  that  this  instruction  is  erro- 
neous in  so  fan  as  it  relates  to  mental  pain  and  suffering, 
and  also  in  so  far  as  it  relates  to  future  pain  and  suffering. 
The  instruction  informed  the  jury  that  they  might  con- 
sider to  what  extent,  if  any,  appellee  may  have  endured 
physical  and  mental  suffering  as  a  material  and  inevitable 
result  of  his  injury,  etc.  This  was  proper.  In  Hannibal  & 
St.  J.  R.  R.  Co.  V.  Martin,  111  111.  219,  and  City  of  Chicago 
V.  McLean,  133  111.  148,  instructions  of  a  similar  character, 
but  more  favorable  for  the  plaintiffs  than  the  instruction  in 
question  is  for  appellee,  were  held  unobjectionable.  Coun- 
sel make  the  further  objection  that  the  instruction  assumes 
that  there  was  evidence  of  a  probability  of  future  pain  and 
suffering.  There  was  evidence  that  appellee  was  seriously 
injured,  and  the  instruction  merely  informed  the  jury  that 
tliey  might  consider  what,  if  any,  effect  his  injuries  might 
have  in  the  future,  in  respect  to  pain  and  suffering,  which, 
in  our  opinion,  was  proper. 

Counsel  for  appellant,  at  the  close  of  appellee's  evidence, 
and  also  at  the  close  of  appellant's  evidence,  requested  the 
court  to  instruct  the  jury  to  find  appellant  not  guilty,  which 
requests  were  refused,  but  appellant,  by  introducing  evi- 
dence on  the  merits,  waived  all  right  of  exception  to  the 
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refusal  of  the  first  request  (West  Chicago  St.  R.  R.  Co.  v. 
McCallum,  169  111.  240),  and  by  asking  a  large  number  of 
instructions  on  the  merits,  waived  the  same,  right  in  respect 
to  the  refusal  of  the  second  request.  Chicago  &  N.  W.  Ry. 
Co.  V.  Delaney,  169  111.  581.  And  even  though  the  right 
had  not  been  so  waived,  it  would  not  avail  appellant. 

The  court  gave,  by  appellant's  request,  some  twenty-two 
instructions,  but  refused  to  give  appellant's  instructions 
numbered,  respectively,  86  and  37.  Instruction  36  is  as 
follows : 

*'  36.  If,  after  a  fair  and  impartial  consideration  of  all 
the  evidence  in  this  case,  you  find  that  it  preponderates  in 
favor  of  the  contentions  of  the  defendant,  viz.,  that  the 
plaintiff  did  not  fall  because  of  the  car  being  suddenly  and 
violently  started,  you  should  find  the  defendant  not  guilty; 
or  that  the  plaintiff  did  not  exercise  that  care  for  his  safety 
which,  from  the  evidence  and  under  the  instructions  of  the 
court,  you  find  he  should  have  exercised,  you  should  find 
the  defendant  not  guilty;  or  if  after  such  consideration  of 
all  the  evidence  you  are  unable  to  say  on  your  oaths  whether 
the  fall  of  plaintiff  was  caused  by  the  car  being  suddenly 
and  violently  started,  or  from  some  other  cause,  you  should 
find  the  defendant  not  guilty;  or  whether  the  plaintiff  was 
in  the  exercise  of  that  care  which,  from  the  evidence  and 
under  the  instructions  of  the  court,  you  find  he  should  have 
exercised,  you  should  find  the  defendant  not  guilty." 

Every  element  contained  in  the  instruction  is  contained 
in  other  instructions  given  for  appellant.  By  the  35th 
instruction  the  jury  were  instructed  that  unless  they 
found  from  the  evidence  that  appellant  was  guilty  as  charged 
in  the  declaration,  their  verdict  should  be  not  guilty;  by 
the  33d,  that  if  the  preponderance  of  evidence  did  not  show 
that  appellee  fell  by  reason  of  the  car  being  suddenly 
started,  their  verdict  should  be  not  guilty;  by  the  34th  and 
35th,  that  unless  they  found  from  the  evidence  that  the 
appellee  exercised  ordinary  care,  their  verdict  should  be  not 
guilty;  and  by  the  31st,  that  unless  appellee  had  established 
his  case  by  a  preponderance  of  evidence,  he  could  not  recover; 
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and  that  if  the  jury  were  in  doabt  and  unable  to  say  on  which 
side  the  preponderance  of  evidence  was,  the  verdict  should 
be  not  guilty.  The  instruction  being  a  mere  iteration,  in 
different  form,  of  prior  instructions,  it  was  properly  refused. 
It  is  also  obnoxious  to  criticism  on  account  of  the  frequent 
repetition  of  the  words  ^^  you  should  find  the  defendant  not 
guilty."  Such  iteration  and  reiteration  of  thoiie  words  in  a 
single  instruction,  might  induce  in  the  minds  of  the  jury 
the  impression  that  the  court  would  favor  a  verdict  of  not 
guilty.  The  37th  instruction  is  in  respect  to  the  care  which 
appellee  was  required  to  exercise,  a  subject  amply  covered 
by  prior  instructions. 

Appellant's  counsel  state  their  next  point  thus :  *^Was 
there  sufiicient  evidence  upon  which  such  a  verdict,  or,  in 
fact,  any  verdict,  could  be  based  ?  We  think  not."  If  this 
means  that  the  evidence  was  not  sufficient  to  support  the 
appellee's  case,  as  stated  in  his  declaration,  we  differ  with 
counsel.  The  evidence  is  quite  voluminous,  and  it  would 
serve  no  useful  purpose  to  lengthen  out  this  opinion  by  dis- 
cussing it  in  detail.  It  is  sufficient  to  say,  that  having 
examined  it  carefully,  we  are  unable  to  say  that  the  verdict 
is  manifestly  against  the  weight  of  the  evidence.  We  fully 
appreciate  that  strong  reasons  can  be  urged  in  support  of 
the  proposition  that  a  person  who  attempts  to  board  a  cable 
or  electric  car  while  in  motion,  is  negligentv  and  should  be 
held  to  have  assumed  the  risk  of  so  doing,  but  such  is  not 
the  law  of  this  State  (Cicero  and  P.  St.  Ry.  Co.  v.  Meixner, 
160  111.  320),  and  our  province  is  limited  to  declaring  the 
law  as  it  is. 

Finally,  it  is  urged  that  the  judgment  is  excessive.  The 
accident  occurred  September  4, 1894.  The  appellee  fell  from 
the  car  and  was  dragged  some  distance;  what  distance  is 
variously  estimated  by  the  witnesses;  the  middle  portion  of 
his  external  right  ear  was  torn  through,  and  became  gan- 
grenous, and  subsequently  had  to  be  removed  altogether.  A 
physician  who  examined  appellee  at  the  time  of  the  trial 
testified :  ^^  I  first  saw  the  plaintiff  in  this  case  this  morn- 
ing, and  I  made  an  examination  of  his  right  ear;  I  discovered 
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that  he  bad  lost  the  lobe  of  the  right  ear  from  some  cause 
or  other;  that  the  tearing  away  of  the  ear  had  produced  a 
certain  amount  of  cicatrized  tissue  there  and  had  distorted 
the  canal  of  the  ear  somewhat;  the  internal  portion  of  his 
ear,  the  lower  portion  of  it,  was  impacted  with  wax,  appar- 
ently where  the  drum  should  be,  which  it  was  impossible 
for  me  to  remove,  and  that  he  was  very  hard  of  hearing. 
The  tearing  away  of  the  ear  had  produced  contraction  and 
a  change  in  the  shape  of  the  ear,  so  that  the  ordinary  move- 
ment in  which  wax  is  removed  from  the  ear  made  it  impos- 
sible for  the  ear  to  clear  itself  of  the  wax;  the  ear  did  not 
seem  to  be  able  to  work  the  wax  out  as  it  ordinarily  does. 
In  a  case  where  the  wax  is  so  thoroughly  impacted  as  it  is 
now,  the  man  could  not  hear." 

Appellant  complained  to  his  physician,  shortly  after  the 
accident,  of  his  shoulder  and  arm.  He  testified  that  prior 
to  the  accident  his  hearing  and  health  were  good,  but  both 
have  become  impaired  since  then;  also  that  since  the  acci- 
dent he  has  suffered  and  still  suffers  from  pain  in  his  head 
and  arm,  as  a  result  of  his  injuries.  He  was  treated  for  his 
injuries  by  a  physician  for  five  months,  and  apparently  was 
not  able  to  be  out  until  January  1, 1895,  about  four  months 
after  the  accident,  when  he  says  he  walked  out  a  little.  We 
would  not  feel  warranted  in  reversing  the  judgment  on  the 
ground  that  it  is  excessive. 

The  judgment  will  be  affirmed. 


Jacob  Doppelt  v^  National  Bank  of  the  Republic. 

1.  Banks  and  Banking — Chmks  Deposited  as  Cash,— Where  checks 
are  indoTBed  and  deposited  in  a  bank  as  cash  they  become  the  property 
of  the  bank,  and  the  depositor  can  not  follow  them  or  their  proceeds  into 
the  hands  of  a  third  person,  who  receives  them  in  good  f  aitli  in  the  usual 
course  of  business. 

2.  Nbootiablb  iHffTRxmxsTQ— Indorsements  **for  CoWecfion."— An 
indorsement  "  for  collection  to  the  credit  of  *  *  *  "  is  not  a  restric- 
tive indorsement,  and  its  effect  is  precisely  the  same  as  that  of  a  blank 
indorsement. 
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Assampsit,  against  an  indorser  of  a  check.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
March  8,  1898. 

Daniel  M.  Rothschild,  attorney  for  appellant;  Blum  & 
Blum,  of  counsel. 

A  negotiable  prornfssory  note  indorsed  by  the  payee  and 
deposited  '^  for  collection  "  in  his  bank,  and  by  his  bank  sent 
to  another  bank  for  collection,  does  not  create  by  lien  or 
otherwise  any  title  in  the  latter  bank  to  the  note  or  the  pro- 
ceeds as  against  the  payee,  though  the  former  bank  fails 
before  the  maturity  of  the  note,  owing  the  latter  a  large 
balance.  Van  Namee  v.  President,  etc.,  of  Bank  of  Troy,  5 
How.  Prac.  Eep.  161;  Sweeny  v.  Easter,  1  Wall.  166. 

Where  a  bank  in  one  city,  as  the  agent  to  transmit,  sends 
the  draft  or  note  of  a  third  party  to  a  bank  in  another  city 
for  collection,  the  collecting  bank  can  not,  on  failure  of  its 
correspondent,  without  having  made  advances  or  given  new- 
credits  on  the  faith  of  the  draft  or  note,  credit  the  proceeds 
of  the  draft  or  note  to  its  account,  but  is  liable  to  the  owner 
of  the  draft  or  note  therefor.  Hackett  v.  Eeynoids,  114 
Pa.  St.  328. 

''  It  is  not  unusual  for  bankers  to  credit  their  correspond- 
ents or  customers  with  the  amount  of  paper  of  a  certain 
character  at  the  time  of  its  receipt  for  collection,  but  such 
credits  are  provisional  only,  being  made  in  anticipation 
that  the  paper  will  be  promptly  paid,  and  with  the  right  to 
cancel  the  credit  if  the  paper  is  dishonored."  Levi  v.  Nat. 
Bank  of  Mo.,  5  Dill.  C.  C.  Rep.  104;  Evansville  Bank  v. 
German  Am.  Bank,  155  U.  S.  556. 

If  a  deposit  of  a  check  is  immediately  entered  by  a  bank 
to  the  credit  of  the  depositor  in  a  pass-book,  this  is  a  mere 
matter  of  convenience,  and  independently  of  a  special  agree- 
ment to  that  effect,  or  of  a  custom  equivalent  thereto,  does 
not  make  the  bank  a  debtor  for  the  amount  of  the  check. 
Beal  V.  City  of  Somerville,  5  U.  S.  App.  14;  McLeod  v. 
Evans,  66  Wis.  401;  Miller  v.  Farmers'  &  Mech.  Bank,  30 
Md.  392;  Lawrence  v.  Stonington  Bank.  6  Conn.  521. 
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Nearly  all  the  questions  of  law  applicable  to  this  case 
have  been  expressly,  considered  by  the  United  States 
Supreme  Court  in  the  case  of  St.  Louis  &  S.  F.  R.  R.  Co.  v. 
Johnston,  133  U.  S.  566.  In  that  case  the  following  propo- 
sitions of  law  have  been  announced  as  settled : 

That  the  deposit  of  checks  in  a  bank  does  not  absolutely 
vest  title  thereto  in  the  bank,  unless  by  positive  contract  or 
express  understanding. 

That  such  understanding  is  not  established  by  the  entry 
in  the  pass-book,  and  that  the  bank's  ownership  is  negatived 
by  the  fact  that  if  the  check  is  not  paid  the  bank  can  cancel 
the  credit. 

That  even  allowing  the  customer  to  overdraw  or  draw 
against  the  checks  deposited  gives  no  title  to  the  bank  in 
the  checks,  it  being  merely  a  permission  by  the  bank  to 
good  customers  to  overdraw.  That  no  suit  could  have  been 
brought  by  appellant  against  Kopperl  for  the  proceeds  of 
the  checks  until  they  had  been  collected,  notwithstanding 
any  credit  that  may  have  been  given,  can  not  be  doubted. 
2  Morse  on  Banks  and  Banking,  583-584;  Levi  v.  National 
Bank  of  Mo.,  5  Dillon,  104;  First  Nat.  Bank  of  Crown 
Point  V.  First  Nat.  Bank  of  Richmond,  76  Ind.  661;  Scott 
V.  Ocean  Bank  in  Citv  of  New  York,  23  N.  Y.  289. 

The  giving  of  credit  on  the  pass-book  did  not  make  Eop- 
perl  responsible  for  the  checks.  It  was  merely  a  credit  for 
accommodation  and  convenience  until  the  checks  were  paid. 
Manufacturers'  Nat.  Bank  v.  Continental  Bank,  148  Mass. 
553;  Levi  v.  National  Bank  of  Mo.,  5  Dillon,  104;  St.  Louis 
&  S.  F.  R.  R.  Co.  V.  Johnston,  133  U.  S.  566. 

Frank  O.  Lowden,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adahs  delivebed  the  opinion  of 
the  coukt. 

Appellant  was  plaintiff  and  appellee  defendant  in  the  trial 
court.  The  declaration  contains  two  special  counts  and  the 
common  counts.  The  defendant,  appellee,  pleaded  the  gen- 
eral issue.    The  cause  was  tried  by  the  court  without  a  jury, 


432     ^       Appellate  Coubts  of  Illinois. 

Vol.  74.]  Doppelt  v.  Nat  Bank  of  the  Republic. 

and  judgment  was  rendered  for  appellee.  The  first  special 
count  avers,  in  substance,  that  February  10,  1896,  appellant 
deposited  for  collection,  with  one  J.  L.  Eopperl,  a  banker 
doing  business  in  the  name  of  Eopperl  &  Co.,  a  check 
drawn  by  one  D.  Kaplan,  in  favor  of  appellant,  on  the 
Bowery  Bank  of  New  York,  for  the  sum  of  $762.48,  which 
check  Eopperl  received  as  a  deposit  for  collection,  and  that 
appellant  was  not  indebted  to  Eopperl;  that  Eopperl  received 
said  check  well  knowing  that  he  was  insolvent  and  about 
to  fail;  that  he  was  then  doing  business  with  appellee, 
through  which  he  cleared,  and  deposited  the  check  about 
the  date  last  mentioned  with  appellee,  for  collection  and 
credit;  that  February  14,  1896,  the  check  was  paid  and  the 
proceeds  turned  over  to  appellee,  and  that  on  the  same  day 
Eopperl  made  a  voluntary  assignment  in  the  County  Court 
for  the  benefit  of  creditors,  and  suspended  business,  etc. 

The  second  count  is  substantially  the  same  as  the  first, 
except  that  it  relates  to  another  check  for  the  sum  of  $750, 
deposited  by  appellant  with  Eopperl  and  by  the  latter  with 
appellee,  as  aforesaid. 

Both  checks  were  put  in  evidence  by  appellant  The 
check  for  $767.48  is  dated  February  8,  1896,  and  is  drawn 
on  the  Bowery  Bank  of  New  York,  to  the  order  of  appel- 
lant. It  is  indorsed  as  follows,  and  in  the  following  order: 
"  Jacob  Doppelt,"  in  blank.  "  For  collection  to  the  credit 
of  Eopperl  &  Co."  "  For  collection  and  return  to  Natl 
Bank  of  the  Republic,  Chicago."  «  W.  F.  Fenton,  Cashier." 

The  check  for  $750  is  dated  February  9,  1896,  is  drawn 
on  the  Citizens  National  Bank,  to  the  order  of  appellant,  and 
is  indorsed  as  follows,  and  in  the  following  order :  *^  Jacob 
Doppelt,"  in  blank.  "  For  collection  to  the  credit  of  Eop- 
perl &  Co."-  "  For  collection  for  account  of  the  National 
Park  Bank  of  N.  Y.  Pay  to  the  order  of  Central  National 
Bank,  Worcester,  Mass."  "  Geo.  S.  Hickok,  Cashier."  **For 
collection  and  return  to  National  Bank  of  the  Bepublic, 
Chicago."  "  W.  F.  Fenton,  Cashier."  "  Pay  only  through 
clearing  house.  February  14, 1896.  The  Central  National 
Bank,  Worcester,  Mass." 
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Before  depositing  the  checks  with  Kopperl  appellant 
drew  from  Kopperl  $200,  and  appellant  says  KopperPs 
cashier  told  him  it  would  be  all  right. 

February  14,  1896,  Kopperl,  being  then  insolvent,  made 
a  voluntary  assignment  for  the  benefit  of  his  creditors. 
His  bank  books,  introduced  in  evidence  by  appellant,  showed 
that  at  the  date  of  the  assignment  there  was  a  balance  of 
$1,017.58  due  from  him  to  appellant,  and  April  22,  1896, 
appellant  filed  in  the  County  Court  a  claim  against  Kop- 
perl, insolvent,  for  that  balance,  verified  by  appellant's  affi- 
davit. February  2,  1897,  appellant  commenced  the  present 
suit  against  appellee.  Appellant  bases  his  claim  on  the  fol- 
lowing proposition  :  First,  th  it  he  deposited  the  checks 
with  Kopperl  solely  for  collection.  Secondly,  that  Kopperl 
deposited  the  checks  with  appellee  solely  for  collection. 
Thirdly,  that  appellee  is  not  a  bonafde  holder  for  value; 
that  Kopperl  was  not  indebted  to  appellee  at  the  time  it 
received  the  checks  from  Kopperl. 

There  is  no  evidence  of  any  agreement  between  appellee 
and  Kopperl  other  than  that  indicated  by  the  indorsement 
and  deposit  of  the  checks  with  Kopperl  and  the  subsequent 
conduct  of  appellee  and  Kopperl. 

Appellant  indorsed  the  checks  in  blank  to  Kopperl,  and 
Kopperl  testified  that  appellant  was  given  credit  for  them 
on  Kopperl  &  Co.'s  books.  The  bank  books  of  Kopperl  & 
Co.  were  introduced  in  evidence  by  appellant,  and  show 
that  the  appellant  had  a  bank  account  with  Kopperl  & 
Co.,  and  that  the  checks  in  question  were  credited  it  as 
cash  to  appellant's  account.  This  account  shows  that 
between  February  4th  and  17th  (both  inclusive),  1896,  bal- 
ances of  the  account  were  struck  three  several  times.  The 
checks  having  been  indorsed  in  blank  by  appellant  and 
credited  to  him  on  the  books  of  Kopperl  &  Co.  as  cash, 
became  the  property  of  the  latter,  and  could  legally  be  trans- 
ferred by  Kopperl  &  Co.  to  appellee  or  any  other  bona  fide 
creditor.  Hoffman  v.  First  Nat.  Bank  of  Jersey  City,  46 
N.  J.  L.  604;  Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  T. 
530;  In  re  President,  etc.,  of  the  Franklin  Bank,  1  Paige, 
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249;  Bank  of  Republic  v.  Millard,  10  Wall.  162;  2  Morse 
on  Banks  and  Banking,  3d  Ed.,  Sec.  570,  574,  et  aeq. 

There  was  ample  evidence  to  warrant  the  trial  court  in 
finding  that  appellant  drew  on  Kopperl  &  Co.  a^inst 
the  checks.  Appellant  testified  that  he  drew  from  Kop- 
perl &  Co.  $200  before  depositing  the  chf<)ks;  that  the 
cashier  told  him  "  that  would  be  all  right,"  and  that  when 
he  deposited  the  checks  "  he  took  oflf  my  account  what  I 
drew  two  days  before.*'  This  clearly  indicates  that  his 
draft  for  $200,  two  days  before  he  deposited  the  checks, 
was  an  overdraft,  and  that  when  he  deposited  the  checks 
and  they  were  credited  to  him,  the  amount  so  credited  was 
the  only  credit  he  had  with  Kopperl  &  Co.  Between 
the  dates  of  depositing  the  checks,  February  10  and  11, 
1896,  and  February  14,  1896,  it  does  not  appear,  nor  does 
appellant  claim,  that  he  made  any  deposit  with  Kopperl 
&  Co.,  yet  the  balance  due  him  at  the  last  mentioned 
date,  as  shown  by  Kopperl  &  Co.'s  books,  which  he  intro- 
duced in  evidence,  was  only  $1,017.58.  This  he  has  recog- 
nized as  the  true  balance  bv  filino"  a  sworn  claim  for  it 
in  the  County  Court,  in  the  matter  of  KopperPs  assignment. 
The  conclusion  is  irresistible  that  between  the  time  of 
depositing  the  checks  and  February  14,  1896,  he  drew 
against  the  checks  to  the  amount  of  $299.90.  He  had 
drawn,  before  depositing  the  checks,  $200;  $200  plus 
$299.90  plus  $1,017.58  equals  $1,517.48,  the  amount  of  the 
two  checks.  The  checks  having  been  credited  by  Kopperl 
&  Co.  to  appellee  as  cash,  and  he  having  drawn  against 
such  credit,  he  can  not  follow  the  paper  or  its  proceeds  into 
the  hands  of  third  parties,  who  received  it  in  good  faith  in 
the  usual  course  of  business.  2  Morse  on  Banks,  etc.,  574, 
575. 

Appellant's  contention  that  Kopperl  &  Co.  deposited  the 
checks  with  appellee  merely  for  collection  is  untenable. 
The  indorsement  on  each  check  was,  "  For  collection  to  the 
credit  of  Kopperl  &  Co."  This  is  not  a  restrictive  indorse- 
ment. Its  effect  is  precisely  the  same  as  would  be  a  blank 
indorsement.    In  the  case  of  a  deposit  in  a  bank,  by  a  cu&- 
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tomer  of  the  bank,  of  a  check  on  another  bank,  indorsed  in 
blank  by  the  customer,  it  is  the  duty  of  the  bank  receiving 
the  check  to  use  reasonable  diligence  to  collect  it,  if  the 
drawee  is  responsible,  and  place  the  proceeds  to  the  credit  of 
the  depositor.  This  is  the  well  known  usage  of  banks;  and 
,the  indorsement  in  question  does  not  otherwise  direct.  The 
bank  receiving  the  check  may,  although  not  bound  so  to  do, 
credit  the  customer  with  the  check  on  receiving  it,  and  the 
evidence  shows  that  appellee  credited  the  checks  in  question 
to  Kopperl  &  Co.  the  day  they  received  them,  which  seems 
to  have  been  about  February  11, 1896.  The  plaintiff  alleged, 
and  it  was  incumbent  on  him  to  prove,  that  Kopperl  was 
not  indebted  to  appellee  when  he  deposited  the  checks  with 
appellee.  For  this  purpose  appellee  called  as  a  witness  Will- 
iam T.  Fen  ton,  appellee's  cashier,  who  testified  that  Kopperl 
had  an  account  with  appellee;  that  his  account  was  over- 
drawn; that  as  a  matter  of  fact  the  amount  of  the  checks  had 
been  drawn  by  him  in  advance,  and  that  on  February  14, 
1896,  when  Kopperl  failed,  there  was  no  balance  to  his  credit 
in  the  appellee  bank.  There  is  absolutely  no  evidence  re- 
flecting on  the  good  faith  of  appellee  in  its  receiving  the 
checks  on  deposit  from  Kopperl,  and  in  such  case,  the  fact 
that  Kopperl  made  an  assignment  shortly  after  depositing 
the  checks  with  appellee  is  immaterial.  Hoffman  v.  First 
Nat.  Bank  of  Jersey  City,  swprd. 

When  the  appellee  gave  credit  on  its  books  to  Kopperl 
for  the  amount  of  the  checks,  the  transaction,  as  between 
appellee  and  Kopperl,  was  closed,  except  in  the  event  that 
the  paper  should  prove  to  be  not  genuine,  which  did  not 
occur.  The  giving  credit  was  practically  and  legally  the 
same  as  paying  the  money  to  the  depositor  and  receiving 
the  cash  again  on  deposit.  2  Morse  on  Banks,  etc..  Sec.  569 
and  cases  cited. 

Such  being  the  law,  the  relation  of  debtor  and  creditor 
was  established  between  Kopperl  and  appellee  as  to  the 
amount  of  the  checks  (Marine  Bank  v.  Bushmore  et  al.,  28 
111.  4r71),  and  the  bank  had  undoubted  right  to  apply  the 
amount  of  the  checks  to  any  then  existing  indebtedness 
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Albert  J.  Elliott  y.  August  Magnus^  Sr.^  et  al. 

1.  Mortgages— A  Judgment  Creditor  has  No  Right  to  Rents  cmd 
Profits  in  the  -Hands  of  a  Receiver  Appointed  on  a  Bill  to  Foreclose, — 
A  judgment  creditor  of  a  mortgagor  is  not  entitled  to  x^yment  from 
rents  and  profits  in  the  hands  of  a  receiver  appointed  on  a  bill  to  fore- 
close the  mortgage,  and  has  no  right  to  complain  of  an  order  directing 
their  application  to  the  payment  of  taxes. 

Foreclosure  Proceedingg.— Appeal  from  the  Circuit  Ck)urt  of  Cook 
.County;  the  Hon.  Ouver  H.  Horton,  Judge,  presiding.    Heard  in  this 
court  at  the  October  term,  1897.    Affirmed.    Opinion  filed  March  8, 
1898. 

Statement  of  the  Case. 

A  bill  was  filed  to  foreclose  two  trust  deeds,  dated  in  1890 
and  1891.  Appellant,  as  a  judgment  creditor,  was  made  a 
party  to  the  suit.  A  receiver  was  appointed.  The  premises 
had  previously  been  sold  for  taxes,  accrued  after  the  execu- 
tion of  the  trust  deeds,  in  1893  and  1895.  On  October  15, 
1895,  the  court  ordered  the  receiver  to  redeem  from  tax 
sales,  and  empowered  him  to  expend  the  sum  of  $928.13  for 
that  purpose.  No  objection  to  such  order  was  made  by 
appellant.  The  mortgaged  property  was  sold  under  decree 
on  November  29, 1895.  On  February  28,  1896,  decree  was 
entered  approving  sale,  and  that  complainant  have  execution 
for  deficiency.  After  the  expiration  of  the  fifteen  months 
for  redemption,  the  receiver  reported  his  collection  of  rentals 
and  his  disbursements,  among  which  latter  was  the  sum  of 
$876.86,  paid  to  redeem  from  tax  sales  in  compliance  with 
the  order  of  October  15, 1895.  Objections  to  the  receiver's 
report  were  filed  by  appellant.  These  objections  were  over- 
ruled, report  approved,  and  the  balance  in  hands  of  receiver 
was  ordered  to  be  paid  to  complainant  to  apply  upon  defi- 


f 


of  appellant  to  the  bank,  precisely  as  if  the  deposit  had  been 
cash. 

We  find  no  reversible  error  in  the  record;  the  judgment 
will  be  affirmed. 
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ciency  decreed.    From  this  order  appellant  prosecutes  the 
appeal  here. 

John  M.  Curean,  attorney  for  appellant. 

The  complainant,  by  becoming  the  purchaser  at  the  mas- 
ter's sale,  took  the  property  under  the  same  conditions  and 
with  the  same  rights  as  any  other  purchaser,  and  was 
clothed  with  no  additional  rights  or  equities  for  the  pay- 
ment of  taxes  or  removal  of  tax  liens  because  of  the  cove- 
nants of  the  trust  deeds  or  because  of  his  right  to  the 
benefits  of  the  decree.    Davis  v.  Dale,  150  111.  239. 

^^  The  rule  is  as  to  all  judicial  sales,  except  as  regards 
fraud,  that  the  maxim  cavecU  emptor  applies.  Let  the  buyer 
beware.  There  is  no  warranty  of  title  or  quality.  They 
are  sales  by  the  court,  and  there  is  no  one  to  go  back  on  if 
the  buyer  takes  nothing.  If  the  person  conducting  the 
sale  under  the  court  makes  a  paper  warranty,  he  binds  only 
himself.  This  he  should  not  do."  Eorer  on  Judicial  Sales, 
Sec.  174;  Bassett  v.  Lockard,  60  111.  164;  Bishop  v.  O'Con- 
ner,  69  111.  431. 

Lackner  &  BuTZ,  attorneys  for  appellees. 

The  mortgagor  is  entitled  to  possession  of  property  which 
has  been  foreclosed  during  the  period  allowed  by  statute  for 
redemption.  Bennett  v.  Matson,  41  III.  332;  Fifleld  v.  Gor- 
^n,  15  111.  App.  458. 

The  argument  is  that  the  judgment  was  a  lien  on  the 
equity  of  redemption;  therefore,  a  court  of  equity  should 
cause  the  rents  to  be  paid  to  the  judgment  creditor. 

There  is,  in  this  respect,  no  analogy  between  the  rights 
of  a  judgment  creditor  and  a  mortgagee.  The  latter,  after 
condition  broken,  is  entitled  to  the  immediate  possession  of 
the  mortgaged  premises,  and  may  recover  the  same  by  eject- 
ment or  writ  of  entry,  and  to  receive  the  rents  and  profits 
to  be  applied  on  his  mortgage  debt.  *  *  *  The  lien  in 
favor  of  the  judgment  creditor  is  given  by  statute  and  can 
not  be  extended  beyond  its  terms.  It  is  confined  to  the 
real  estate  and  does  not  extend  to  the  rents  and  profits. 
Fifield  V.  Gorton,  Chapman  &  Co.,  15  IlL  App.  458. 
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A  debtor's  right  of  redemption  during  twelve  months  after 
sale  is  not  sabject  to  levy  and  sale  on  execution.  Kell  v. 
Worden,  110  lU.  310. 

Mb.  Justicb  Ssars  dblivebed  the  opinion  of  the  Coubt. 

Appellant  complains  that  the  receiver  was  permitted  to 
apply  rents  collected  after  the  foreclosure  sale  of  the  mort- 
gaged promises  to  the  payment  of  liens  upon  the  property 
for  taxes,  and  contends  that  the  moneys,so  expended  should 
have  been  applied  first  to  the  satisfaction  of  the  deficiency 
decree,  and  then  whatever  balance  remained  should  be  ap- 
plied upon  the  judgment  of  appellant.  In  support  of  this 
contention  counsel  cite  Davis  v.  Dale,  150  111.  239. 

In  that  case  it  was  held  that  one  who  purchased  at  fore- 
closure sale  necessarily  took  the  estate  charged  with  all  its 
infirmities  of  title  and  subject  to  all  prior  liens,  and  this 
although  the  mortgagee  or  cestui  que  trust  was  the  purchaser 
and  there  were  covenants  in  the  mortgage  or  trust  deed  for 
payment  of  all  taxes  by  mortgagor;  and  that  after  a  sale  by 
which  the  mortgage  debt  is  satisfied,  the  mortgaged  prem- 
ises are  no  longer  under  the  operation  of  the  mortgage,  but 
that  the  mortgagor  is  then  entitled  to  the  rents  and  profits 
during  the  period  of  redemption.  That  case  is  clearly  dis- 
tinguishable in  facts  from  the  case  here  under  consideration. 
In  that  case  the  taxes  sought  to  be  paid  out  of  the  rentals 
accruing  from  the  mortgaged  property  during  the  period  of 
redemption,  were  taxes  which  became  a  lien  after  foreclos- 
ure sale.  Here  the  taxes  were  a  lien  before  sale,  and  at 
time  of  sale  the  court  had  ordered  such  lien  paid  by  the 
receiver.  In  the  Davis  case  the  premises  sold  for  enough 
to  extinguish  the  mortgage  debt,  and  there  was  no  excuse 
for  a  continued  possession  by  the  receiver.  Here  there  was 
a  deficiency.  In  that  case  the  right  of  the  court,  through 
its  receiver,  to  control  rents  and  profits  accruing  after  fore- 
closure sale,  was  challenged  by  the  mortgagor's  executor, 
who  had  the  right  to  such  rents  and  profits,  if  the  receiver 
had  not.  Here  the  right  is  challenged  by  a  judgment  cred- 
itor, who  could  in  no  event  be  entitled  to  payment  from 
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rents  and  profits,  whether  the  receiver  was  entitled  to  them 
as  against  the  mortgagor  or  not.  Fifield  v.  Gorton,  15  111. 
App.  458. 

We  do  not  regard  Davis  v.  Dale  as  applicable  to  the  facts 
here. 

Neither  appellant  nor  the  mortgagor  made  objection  to 
the  order  that  the  receiver  pay  the  tax  liens  in  question. 
As  a  judgment  creditor  appellant  can,  in  this  proceeding, 
look  to  the  land  itself  and  proceeds  of  its  sale,  if  sufficient, 
for  satisfaction  of  his  judgment,  but  he  has  no  equity  to 
reach  the  rents  and  profits. 

No  such  question  is  raised  here  as  would  be  presented 
were  the  mortgagor  to  question  the  propriety  of  the  appli- 
cation of  the  rents.  But  the  mortgagor  is  apparently 
satisfied. 

The  decree  is  affirmed. 


Chleago  Tip  and  T.  Co.  et  al.  v.  Chicago  National  Bank. 

1.  Corporations— £!xeeufion  of  Judgment  Note— Authority  Pre- 
mimed. — ^Where  the  general  financial  manager  of  a  corporation  makes  a 
judgment  note  in  the  course  of  business,  it  will  be  presumed,  without 
any  showing  of  a  resolution  by  the  board  of  directors,  that  he  was  em- 
powered to  execute  the  note  and  warrant  of  attorney. 

2.  Same— Seal  Not  Necessary  to  Validity  of  Judgment  Note, — ^The 
fact  that  the  corporate  seal  is  not  attached  to  a  judgment  note  executed 
by  an  officer  of  the  corporation,  in  the  name  of  the  corporation,  does 
not  a£Fect  the  validity  of  the  note. 

8.  Judgments  by  CJonpkssion— JVc«ump(ion«  in  Favor  o/.— Where 
a  judgment  is  confessed  in  open  court,  it  must  be  presumed  that  the 
authority  to  confess  was  judicially  passed  upon  by  the  court. 

4.  Samb— 1^^  May  Object— A  third  person  has  no  right,  in  the  ab- 
sence of  fraud,  to  object  to  a  judgment  by  confession,  on  the  ground 
that  it  waa  confessed  without  any  authority  to  do  so. 

Petition,  in  assignment  proceedings.  Appeal  from  the  County  Court 
of  Cook  County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  March 
8, 1898. 
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Statement  of  the  Casb. 

The  record  discloses  that  the  March-Davis  Cvcle  Com- 
pany,  a  corporation,  was  indebted  to  the  Chicago  National 
Bank  on  two  promissory  notes,  aggregating  $15,000.  That 
on  the  29th  of  May,  1896,  a  judgment  note  for  $15,000,  with 
warrant  of  attorney  to  confess  judgment  at  any  time  there- 
after, was  given  to  the  Chicago  National  Bank  as  collateral 
to  the  above  notes,  executed  in  the  following  manner : 

"  March-Davis  Cycle  Co.,  by  C.  C.  Murray,  Treas." 

On  June  1,  1896,  the  Chicago  National  Bank  caused  judg- 
ment to  be  entered  on  said  judgment  note  for  $14,177.60. 
An  execution  issued,  and  sheriff  levied  on  all  personal  prop- 
erty of  said  March-Davis  Cycle  Company.  On  the  same 
day,  a  short  time  after  the  sheriff  had  levied  upon  said 
property,  March-Davis  Cycle  Company  made  a  general 
assignment  for  the  benefit  of  its  creditors.  On  the  9th  of 
June,  the  property  of  said  March-Davis  Cycle  Company 
levied  upon  by  the  sheriff  was  delivered  up  to  the  assignee, 
subject  to  the  rights  of  the  Chicago  National  Bank  to  a 
first  lien  on  the  funds. 

The  appellants  filed  their  petition  in  the  County  Court, 
alleging  that  they  were  general  creditors  of  the  March- 
Davis  Cycle  Company  and  entitled  to  share  in  the  distribu- 
tion of  said  estate,  and  that  said  judgment  note  was  given 
for  the  purpose  of  allowing  the  Chicago  National  Bank  to 
obtain  a  preference  over  the  other  creditors,  charging  that 
the  bank  was  in  collusion  with  the  officers  of  said  insolvent 
in  such  manner  as  to  make  said  preference  an  illegal  pref- 
erence, and  also  alleging  that  the  warrant  of  attorney  in 
said  judgment  note  was  given  without  authority,  and  there- 
fore that  the  judgment  was  void  and  did  not  give  the  bank 
a  preference  over  the  general  creditors  on  the  funds  of  said 
insolvent  estate.  It  was  alleged  that  the  note  had  been 
executed  by  the  treasurer  of  the  company,  C.  C.  Murray, 
without  authority  from  the  board  of  directors;  that  the  seal 
of  the  company  was  not  attached  to  the  said  judgment  note, 
and  that  said  C.  C.  Murray,  treasurer,  did  not  have  power 
by  virtue  of  his  office  to  execute  the  judgment  note.    In 
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answer,  the  appellee  denied  collusion  with  the  officers  of 
said  insolvent  company,  and  also  denied  that  said  judgment 
n6.te  was  given  without  authority,  but  insisted  that  said 
Murray,  the  treasurer  of  the  insolvent  company,  was  the 
general  financial  agent  of  said  company  and  had  the  right 
and  authority  to  execute  the  note  and  warrant  of  attorney. 
A  hearing  was  had,  and  the  County  Court  dismissed  ap- 
pellants'petition,  from  which  orderof  dismissal  this  appeal 
is  prosecuted. 

WicKEBSHAM  &  Hatnkb,  attorney s  for  appellants. 

R.  L.  Tatham,  attorney  for  appellee. 

Mb.  Justice  Seabs  delivered  the  opinion  of  the  Court. 

Appellants  have  abandoned  those  allegations  of  their 
petition  which  charge  collusion  in  the  procuring  of  the 
judgment  note.  The  only  question  here  presented  is  as  to 
the  alleged  want  of  authority  in  executing  the  warrant  of 
attorney.  This  question  is  raised,  not  by  the  maker  of  the 
note,  the  judgment  debtor,  but  by  strangers  to  the  transac- 
tion, whose  right  of  interference,  if  any,  must  arise  from 
the  fact  that  they  are  creditors  of  the  judgment  debtor.  It 
appears  from  the  evidence  that  Murray,  who  executed  the 
note  and  warrant  of  attorney  in  the  name  of  the  March- 
Davis  Cycle  Co.,  was  treasurer  and  general  financial  officer 
of  the  company,  and  represented  the  company  in  all  its 
dealings  with  the  bank.  No  resolution  by  the  board  of 
directors  of  the  company  authorizing  the  execution  of  this 
note  and  warrant  of  attorney  is  shown.  No  other  judg- 
ment note  had  ever  been  executed  by  the  company.  The 
execution  of  this  note  was  not  under  the  seal  of  the  corpora- 
tion. 

Without  any  showing  of  a  resolution  by  the  board  of 
directors,  it  will  yet  be  presumed,  upon  the  facts  here,  that 
the  financial  officer  of  the  corporation  was  empowered  to 
execute  the  note  and  warrant  of  attorney.  Atwater  v. 
American  Exchange  Bank,  152  HI.  605. 
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And  the  fact  that  the  corporate  seal  is  not  attached  does 
not  preclude  such  prima  facie  validity,  there  being  no 
showing  of  want  of  authority.  Snyder  Bros.  v.  Bailey,  165 
111.  447. 

And  when  judgment  is  confessed  in  open  court,  it  is  pre- 
sumed that  the  authority  to  confess  it  was  judicially  passed 
upon  by  the  court.     Hall  v.  Jones,  32  111.  88. 

But  whether  the  warrant  of  attorney  was  properly  exe- 
cuted, and  valid  to  empower  the  attorney  who  acted  for  the 
debtor  in  confessing  this  judgment  or  not,  yet,  in  the 
absence  of  fraud,  no  question  can  be  raised  by  appellants  as 
to  the  authority  of  such  attorney.  Martin  v.  Judd,  60  111. 
78;  Farwell  v.  Huston,  151  111.  239;  Havens  &  Geddis  Co.  v. 
First  National  Bank,  162  111.  35. 

There  is  here  no  showing  of  fraud  or  collusion.  The 
judgment  debtor  does  not  question  the  authority  upon  which 
its  attorney  acted. 

The  judgment  is  affirmed. 


West  Cbicago  St.  B.  B.  Go*  v.  Catherine  Egan^  Adm'x. 

1.  Words  and  Phbases— "^^  the  Time  of  the  Accident''— An  instruc- 
tion in  a  personal  injury  case  requiring  ordinary  care  *'  at  the  time  of 
the  accident*^  is  not  objectionable  as  restricting  the  exercise  of  ordinary 
care  to  the  moment  of  the  injury,  but  should  be  held  to  refer  to  the 
entire  transaction. 

2.  NEGLiGENCE—iln  Instruction  Held  Erroneous  as  Allowing  ContrUh- 
utory  Negligence.— In  a  suit  against  a  street  railroad  company  for 
alleged  negligence  in  causing  the  death  of  a  child,  an  instruction  was 
given  informing  the  jury  that  although  they  might  believe  from  the 
evidence  that  the  deceased,  just  prior  to  her  death,  was  placed  in  a  dan- 
gerous situation  through  her  own  or  her  mother's  negligence,  yet  if  they 
further  believed  from  the  evidence  that  her  dangerous  situation  might 
by  the  exercise  of  ordinary  care  have  been  known  to  an  employe  of 
the  defendant  in  charge  of  the  car  causing  the  injury,  and  that,  after 
such  dangerous  situation  could  have  been  known  by  said  employe  by 
the  exercise  of  ordinary  care,  he  could  have  avoided  the  injury  to  said 
child  by  the  exercise  of  ordinary  care,  then  the  jury  should  find  the 
defendant  guilty.  Reld^  that  the  instruction  was  erroneous,  in  that  it 
relieved  the  mother  of  the  deceased  from  the  results  of  contributory  neg- 
ligence on  her  part 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1807.  Reversed  and  remanded. 
Opinion  filed  March  8,  18d8. 

Alexander  Sullivan,  attorney  for  appellant;  E.  J. 
McAbdle,  of  counsel. 

C.  A.  Allen  and  J  as.  B.  Muir^  attorneys  for  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  against  appellant  for  alleged  neg- 
ligence in  causing  the  death  of  a  child,  appellee!s  intestate. 
Verdict  and  judgment  were  obtained  by  appellee. 

The  evidence  was  conflicting,  and  such  as  might  support 
a  verdict  for  either  litigant. 

The  only  errors  assigned,  worthy  of  attention,  are  as  to 
the  giving  of  the  first  and  second  instructions  for  plaintiff 
below. 

By  the  first  instruction  the  care  required  of'  the  child's 
mother,  who  was  with  her  at  the  place  and  time  of  the  injury, 
was  stated  as  '^  at  the  time  of  the  accident."  It  is  objected 
that  this  is  exclusive  of  a  time  just  prior  to  the  accident, 
when  she  might  be  held  to  a  like  exercise  of  care.  But  the 
objection  is  disposed  of  by  Lake  S.  &  M.  S.  Ry.  Co.  v.  Ouska, 
151  111.  232. 

The  second  instruction  is  as  follows:  "The  jury  are 
instructed  that  although  they  may  believe  from  the  evidence 
that  Jennie  Egan,  deceased,  just  prior  to  her  death,  was 
placed  in  a  dangerous  situation  through  her  own  or  her 
mother's  negligence,  yet  if  the  jury  further  believe  from  the 
evidence  that  her  dangerous  situation  was  known  to  the 
employes  of  the  defendant  in  charge  of  the  grip  car  in 
question,  or  that  it  might  have  been  known  to  said  employe 
by  the  exercise  of  ordinary  care  and  prudence,  and  that 
after  such  dangerous  situation  of  said  child  was  known  or 
could  have  been  known  by  said  employe  by  the  exercise  of 
ordinary  care,  said  employe  could  have  avoided  the  injury 
and  death  of  said  child  by  the  exercise  of  ordinary  care, 
then  the  jury  will  find  the  defendant  guilty." 
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This  instruction,  we  think,  was  inaccurate,  in  that  it  re^ 
lieved  the  mother  of  the  intestate  from  any  result  of  con- 
tributory negligence  on  her  part,  not  only  in  case  the  jury 
found  that  the  gripman  actually  saw  the  child  and  willfully 
ran  his  car  upon  her,  but  as  well  if  they  found  that  the  grip- 
man  did  not  see  her  at  all,  but  might,  in  the  exercise  of 
ordinary  care,  have  discovered  her  dangerous  situation,  and 
by  such  care  have  avoided  the  injury.  In  other  words,  it 
left  the  jury  free  to  find  for  the  plaintiff,  although  they 
might  find  that  there  was  only  such  negligence  by  defend- 
ant as  amounted  to  a  want  of  ordinary  care,  and  although 
there  was  contributory  negligence  by  plaintiff. 

In  a  case  where  the  evidence  is  conflicting,  we  can  not 
assume  that  this  instruction  may  not  have  worked  prejudice 
to  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 
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^-^  -^  Charles  8.  Leeds  y.  George  P,  Townsend. 

1.  Receivers— 0/  Partnership  Asgeta^RuJes  as  to  Appointment  of, 
— In  case  of  doubt  as  to  the  existence  of  a  partnership,  courts  of  equity 
will  not  interfere  by  a  receiver.  Yet  if,  from  the  affidavits  presented 
upon  the  application,  it  satisfactorily  appears  that  there  is  a  partnership, 
and  that  defendant  is  in  possession  of  most  of  the  assets,  denying  the 
other  partner  access  thereto,  the  court  may  properly  appoint  a  receiyer, 
although  the  defendant  by  affidavits  denies  the  existence  of  a  partneiv 
ship. 

Bill,  for  an  accounting  and  a  receiver.  Appeal  from  the  Superior 
Court  of  Ck)ok  County;  the  Hon.  Henry  V.  Freeman,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed,  Opinion  filed 
March  8, 1898. 

Grben,  Kobbins  &  HoNOBE,  attorneys  for  appellant. 

Heokmak  &  Elsdon  and  Hbath,  Cabnahan  &  Stoll,  at- 
torneys for  appellee. 
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Mr.  Justiob  Sea.bs  dbliverbd  the  opinion  of  the  Couet. 

Thi^  is  an  appeal  from  an  interlocutory  order  appointing 
a  receiver  of  the  property  of  an  alleged  partnership.  The 
case  was  heard  in  the  Superior  Court  upon  bill,  answer,  rep- 
lication^  afS davits  and  counter-affidavits,  and  the  court 
entered  an  order  appointing  a  receiver  and  directing  appel- 
lant to  turn  over  to  such  receiver  287  shares  of  stock  in  a 
railroad  construction  company. 

The  principal  controversy  of  fact  in  the  case  arises  upon 
the  question  of  the  existence  of  the  copartnership.  It  is  not 
denied  that  there  was  originally  an  oral  understanding — 
more  or  less  definite — ^for  a  joint  venture. 

Appellee  alleges  that  he  entered  into  an  explicit  copart- 
nership agreement  with  appellant,  by  which  they  were  to 
share  the  profits  of  their  joint  venture.  Appellant  alleges, 
in  effect,  that  no  partnership  was  ever  specifically  agreed 
upon,  and  that  whatever  partnership  was  created  by  their 
joint  undertaking  was  afterward  abandoned  or  dissolved. 
Appellee  denies  that  any  such  abandonment  or  dissolution 
ever  occurred.  Appellant  does  not  deny  that  he  refused  to 
account  to  appellee,  or  that  no  accounting  was  ever  made  by 
him  to  appellee,  but  claims  that  appellee  is  not  entitled  to 
such  accounting. 

The  evidence  presented  to  the  court  consisted  of  letters 
written  by  appellant  to  appellee  (undisputed,  save  as  to  the 
one  set  forth  in  the  answer),  and  of  affiaavits.  The  letters 
show  very  conclusively  that  there  was  such  a  joint  interest 
as,  at  the  beginning  of  the  undertaking,  and  during  its  con- 
tinuance while  this  correspondence  was  carried  on,  consti- 
tuted tne  parties  copartners.  A  decided  preponderance  of 
the  evidence  presented  by  affidavits  supports  this  conclusion. 
The  denial  of  copartnership  by  appellant  is  supported,  if  at 
all,  by  his  answer  as  to  an  abandonment  or  dissolution. 
Upon  this  question  there  was  a  conflict.  And  upon  the  issue 
thus  presented  we  think  that  the  conclusion  reached  by  the 
chancellor  was  fully  warranted. 

The  appellant  does  not  stand  in  precisely  the  same  posi- 
tion in  objecting  to  this  receivership  as  one  might  who 
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denied  that  any  copartnership  had  ever  existed.  He  in  effect 
admits  that  there  was  originally  a  joint  interest,  and  he 
assumes  the  burden  of  showing  when  and  how  the  relation 
was  terminated.  But  even  if  he  explicitly  denied  by  his 
answer  that  any  copartnership  had  ever  existed,  it  would 
not  therefrom  necessarily  follow  that  the  appointment  of  a 
receiver  would  be  improper. 

^'  While  it  is  true,  as  has  thus  been  shown,  that  in  cases  of 
doubt  as  to  the  existence  of  partnership,  courts  of  equity 
will  not  interfere  by  a  receiver,  yet  if,  from  the  affidavits 
presented  upon  the  application,  it  satisfactx)rily  appears  that 
there  is  a  partnership,  and  that  defendant  is  in  possession  of 
most  of  the  assets,  denying  the  other  partner  access  thereto, 
the  court  may  properly  grant  the  aid  of  a  receiver,  although 
defendant  by  affidavits  denies  the  existence  of  a  partnership. 
In  other  words,  the  mere  denial  by  the  defendant  partner 
of  the  existence  of  a  partnership  is  not  sufficient  to  prevent 
the  appointment,  when  the  court  is  satisfied  from  the  evi- 
dence in  support  of  the  application  that  a  partnership  really 
exists.    High  on  Rec.  (3d  Ed.),  Sec.  479. 

In  Hott^nstein  v.  Conrad,  9  Kan.  435,  Mr.  Justice  Brewer, 
speaking  for  the  court,  says :  "  A  court  having  the  right 
to  hear  testimony  as  to  a  fact,  upon  a  motion  has  a  right  to 
find  the  existence  of  that  fact.  Wherever  an  application 
for  a  receiver  in  a  partnership  case  is  made,  the  court  has  to 
hear  some  testimony  as  to  the  existence  of  the  partnership. 
Ordinarily  there  is  on  this  point  no  counter  testimony,  yet 
the  court  finds,  on  the  testimony  presented  on  a  motion, 
that  there  was  a  partnership.  Having  power  to  make  such 
a  finding,  that  power  is  not  taken  away  by  the  introduction 
of  counter  testimony.  It  must  still  find  as  to  the  fact.  What- 
ever a  court  may  examine  into  on  motion,  it  may  also  deter- 
mine. Its  determination  for  the  purpose  of  the  motion  estab- 
lishes the  fact." 

Neither  the  authorities  cited,  nor  the  determination  of 
this  appeal,  are  in  any  way  in  conflict  with  the  wise  and 
salutary  rule  contended  for  by  counsel  for  appellant,  viz.: 
that  courts  should  not  resort  to  the  power  to  appoint  receiv- 
ers, except  in  a  clear  case. 
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It  is  because,  upon  the  showing  made  upon  this  motion 
we  regard  this  as  a  clear  case,  that  we  affirm  the  order. 

We  can  not  assent  to  the  contention  of  counsel  for  appel- 
lant that  the  copartnership  was  formed  to  accomplish  an 
unlawful  purpose.    The  order  is  affirmed. 


Fallman  Palace  Car  Co.  t.  John  T.  Connell. 
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1.  NBOLiaENCB — Aswamed  Hazard — Improper  Use  of  Trap  Doors. — 
The  court  holds  that  no  negligence  on  the  part  of  appellant,  as  a  basis 
of  recovery  in  this  case,  can  be  predicated  upon  the  mere  existence  or 
location  of  certain  trap  doors,  nor  upon  the  use  of  them  in  the  manner 
in  which  they  were  customarily  used  in  the  course  of  business,  and  that 
as  to  such  existence,  location  and  use  the  doctrine  of  assumed  hazard 
applies,  but  that  the  jury  were  warranted  in  finding  that  there  was  here 
a  use  which  was  not  customary  or  usual  in  the  course  of  the  business, 
and  in  holding  appellant  liable  for  the  results  of  such  use. 

2.  Sam^— Failure  to  Look  Where  One  is  Stepping  Not  Necessarily 
Negligence, — ^There  is  no  absolute  rule  that  a  failure  to  look  where  one  is 
stepping  is  negligence  as  a  matter  of  law,  and  where,  under  the  circum- 
stances of  a  particular  case,  reasonable  minds  might  reach  dififerent 
conclusions  on  that  question,  it  must  be  submitted  to  the  jury  for  deter- 
mination. 

8.  PLEADING! — Defects  Cured  by  Verdict. — Where  there  is  any  defect, 
imperfection  or  omission  in  any  pleading  which  would  be  fatal  on  de- 
murrer, yet  if  the  issue  joined  is  such  as  to  require,  on  the  trial,  proof  of 
the  facts  so  defectively  stated  or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  the  judge  would  have  directed  or  the  jury  have  given 
the  verdict,  such  defect,  imperfection  or  "omission  is  cured  by  the 
verdict. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
March  8, 1898. 

Statement  op  the  Case. 

This  is  an  appeal  from  a  judgment  for  a  personal  injury 
to  appellee,  occasioned  by  his  ste])ping  into  an  open  hatch- 
way in  the  floor  of  a  blacksmith  shop  in  which  he  was 
employed  by  appellant.    There  was  evidence  showing,  or 
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tending  to  show,  that  appellee  had  worked  for  appellant  for 
many  years;  that  he  was  familiar  with  the  premises  in  ques- 
tion; that  the  hatchway  in  which  he  was  injured  was  one  of 
a  row  of  six,  which  were  located  over  a  long  box  or  tunnel 
covering:  machinery  beneath  the  floor;  that  the  top  of  this 
tunnel  was  about  on  a  level  with  the  floor,  and  was  used  as 
a  passage  way;  that  each  of  the  six  openings  was  covered  by 
a  lid,  which  worked  upon  hinges;  that  each  hatchway  was 
opened  several  times  daily  to  oil  the  machinery  beneath; 
that  when  opened  for  that  purpose  it  remained  open  only  a 
minute  or  two,  and  was  occupied  by  the  man  oiling;  that 
the  floor  of  the  shop  was  incumbered  by  piles  of  iron,  cast- 
ings, etc.;  that  the  timekeeper  said  to  appellee,  "  You  will 
have  to  put  a  move  on  yourself,  because  I  think  that  we  will 
use  some  of  them  this  afternoon,"  etc.,  and  at  the  same  time 
gave  appellee  a  piece  work  slip;  that  appellee  replied  that  he 
had  no  tongs,  and  was  told  by  the  timekeeper  that  Kennedy 
had  them;  that  appellee  then  walked  toward  Kennedy's 
forge;  that  he  could  not  go  straight  to  it  on  account  of  the 
piles  of  iron,  anvils,  etc.;  that  he  was  in  a  hurry,  but  did  not 
walk  very  fast;  that  he  was  looking  straight  at  Kennedy, 
and  as  he  got  up  to  his  forge,  fell  into  the  hatchway,  which 
was  open;  that  the  hatchway  was  not  opened  and  occupied 
by  an  oiler,  but  had  been  opened  by  a  carpenter  to  repair, 
and  remained  open  for  an  hour  and  a  half;  that  the  carpen- 
ter was  under  another  department  of  appellant's  employ- 
ment; that  there  were  at  the  time  as  many  as  fifty  fires 
burning  upon  forges  in  the  shop;  that  the  light  of  the  fires 
dazzled  one's  eyes  as  he  went  toward  them;  atid  that  there 
was  a  great  deal  of  smoke  and  gas  in  the  shop. 

There  was  a  conflict  of  evidence  upon  the  question  of 
whether  it  had  been  usual  and  customary  to  leave  the  hatch- 
ways open,  while  no  one  was  so  occupying  them  as  to  pre- 
vent a  person  from  falling  into  them.  There  was  also  a 
conflict  of  the  evidence  as  to  whether  appellee  was  looking 
upward  as  he  walked,  or  straight  ahead. 

Fbancis  B.  Daniels,  attorney  for  appellant;  John  S. 
BuNNELLs,  of  counsel. 
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W.  C.  AsAY  and  Robert  Redfibld,  attorneys  for  appellee. 

An  argument  of  this  case  must  necessarily  bejQLn  argument 
in  support  of  the  court^s  rulino^  below  in  refusing  to  grant  a 
new  trial,  and  in  that  regard  we  desire  to  submit  the  fol 
lowing  authorities :  Kennedy  Bros,  v.  Sullivan,  3i  111.  App 
46;  Young  v.  Silk  wood,  11  111.  36;  Bush  v.  Kindred,  20  III 
93;  Tolman  v.  Race,  36  111.  472;  Indianapolis,  B.  &  W.  Ry 
Co.  V.  Buckles,  21  111.  App.  181;  Indiana,  B.  &  W.  Ry.  Co 
V.  Hinshaw,  21  III.  App.  335;  City  of  Chicago  v.  Garrison, 
52  III  516;  Bloomer  v.  Denman,  12  111.  240. 

And  upon  the  question  of  submitting  this  case  to  the  jury 
we  maintain  that  a  court  can  never  be  called  on  to  say  there 
is  negligence  as  a  matter  of  law,  unless  the  conduct  of  the 
plaintiff  was  so  palpably  negligent  that  any  reasonable  mind 
would  so  pronounce  it  without  hesitation.  If  there  is  room 
for  difference  of  opinion  the  question  is  for  the  jury.  Lake 
S.  &  M.  S.  Ry.  Co.  V.  Johnsen,  135  111.  641;  Chicago,  M.  ife 
St.  P.  Ry.  Co.  V,  Wilson,  35  111.  App.  346;  Lincoln  Ice  Co. 
V.  Johnson,  37  111.  App.  453;  Chicago  &  A.  R.  R.  Co.  v. 
Fisher,  38  111.  App.  33,  141  111.  614. 

Whether  there  is  contributory  negligence  on  the  part  of 
the  plaintiff  is  always  a  question  for  the  jury.  Pullman 
Palace  Car  Co.  v.  Laack,  143  111.  242;  City  of  Chicago  v. 
McLean,  133  111.  148;  City  of  Chicago  v.  Moore,  139  111. 
201. 

Our  Supreme  Court  has  always  held  it  to  be  a  question  of 
fact  for  the  jury  to  determine  whether  or  not  the  plaintiff 
on  his  part  was  exercising  ordinary  care.  Lake  S.  &  M.  S. 
Ry.  Co.  V.  Johnsen,  135  111.  641;  City  of  Chicago  v.  Bab- 
cock,  143  III.  358;  Chicago  &  A.  R.  R.  Co.  v.  Rayburn,  52 
111.  App.  277;  Cleveland,  C,  C.  &  St.  L.  By.  Co.  v.  Monks, 
52  111.  App.  627. 

Our  courts  have  held  that  the  question  as  to  whether  a 
structure  .was  in  substantially  the  same  condition  at  two 
different  times  is  a  question  of  fact  for  the  jury.  City  of 
Bloomington  v.  Legg,  48  111.  App.  459. 

The  doctrine  of  the  courts  of  this  State  seems  to  be  that 
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the  master  is  liable  for  an  injury  to  his  servant  occasioned 
by  temporary  peril  or  where  a  special  danger  exists  by  reason 
of  a  peculiar  and  exceptional  state  of  affairs.  Lake  S.  &  M. 
S.  Ry.  Co.  V.  O'Connor,  115  111.  254;  Fairbank  v.  Haentzsche, 
73  111.  236;  Wbalen  v.  I.  &  St.  L.  K.  R.  &  C.  Co.,  16  111.  App. 
a20;  United  States  Rolling  Stock  Co.  v.  Wilder,  116  111. 
100;  Consolidated  Ice  Machine  Co.  v.  Kiefer,  26  111.  App. 
466. 

Our  Supreme  Court  has  also  decided  that  it  is  for  the 
jury  to  say  whether  a  plaintiff  ought  to  be  charged  with 
knowledge  of  a  defect  or  danger  or  not.  Chicago  &  N.  W. 
Ry.  Co.  V.  Jackson,  55  111.  492. 

Mr.  Justice  Sears  delivered  the  opinion  op  the  Court. 

It  is  contended  by  appellant  that  the  verdict  is  not  sup- 
ported by  the  evidence,  because,  first,  the  evidence  discloses, 
it  is  claimed,  that  the  injury  resulted  from  an  assumed  haz- 
ard; and,  second,  it  shows,  it  is  claimed,  that  appellee  was 
guilty  of  contributory  negligence. 

As  to  the  contention  that  the  injury  to  appellee  resulted 
from  an  assumed  risk,  the  brief  of  counsel  for  appellant  is 
deserving  of  commendation  for  the  exceedingly  frank  and 
candid  manner  in  which  it  presents  the  evidence  for  the 
consideration  of  the  court  A  judicial  statement  of  the  sub- 
stance of  the  evidence  could  not  be  more  fair  and  impartial. 
We  quote  from  the  brief:  "It  bad  been  the  custom  during 
the  entire  ten  years  that  Connell  had  worked  there,  for  the 
oiler  to  open  these  trap-doors  as  often  as  twice  a  day  during 
working  hours  in  order  to  oil  the  shafting  below.  When  he 
did  so  the  door  would  be  thrown  over  flat  on  its  back, 
toward  the  east. .  The  oiler  would  then  either  stoop  and  oil 
from  above,  or  he  would  get  down  into  the  tunnel,  which 
was  four  or  five  feet  deep,  when  his  h^ad  would  project  above 
the  hole.  For  such  oiling  the  door  would  remain  open  per- 
haps a  minute.  There  was  evidence  on  behalf  of  defendant 
tending  to  show  that  sometimes  the  oiler  went  out  of  sight 
in  the  opened  hole  in  order  to  oil  bearings  situated  between 
holes,  and  that  in  such  case  a  hole  would  remain  open  and 
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unguarded  some  four  or  five  minutes,  but  there  was  a  con- 
test made  upon  this  evidence,  so  that  probably  it  should  not 
be  considered  in  connection  with  a  request  for  a  peremptory 
instruction." 

From  this  evidence,  thus  fairly  stated,  it  seems  to  us  that 
the  conclusion  is  inevitable  that  the  verdict  is  sustained  so 
far  as  the  question  of  assumed  hazard  is  concerned.  Upon 
the  conflicting  evidence  the  jury  might  find  that  it  was  not 
usual  and  customary  in  the  business  of  appellant  to  leave 
these  hatchways  open  and  unoccupied,  i.  ^.,  unguarded.  All 
that  is  undisputed  is  that  the  hatchways  were  frequently 
opened  and  left  uncovered  while  occupied  by  a  workman, 
engaged  in  oiling  the  machinery — when,  as  one  of  the  wit- 
nesses testified,  it  would  be  diflScult  to  fall  into  without 
pushing  the  workman  away.  As  a  result  of  this  custom  of 
the  business,  no  risk  could  be  said  to  have  been  assumed  as 
to  dangers  arising  from  carelessly  leaving  the  hatchway 
uncovered  and  unoccupied. 

It  is  urged  that  it  is  a  well-established  rule  that  trap- 
doors, hoistways,  and  similar  openings  in  floors,  being  a 
usual  and  necessary  part  of  the  equipment  for  business  in 
most  factories,  the  mere  fact  of  their  existence  and  use  is  no 
evidence  of  negligence,  citing  Kolb  v.  Sandwich  Ent.  Co., 
36  111.  App.  419. 

It  is  true  that  no  negligence  of  appellant  as  a  basis  of 
recovery  here  can  be  predicated  upon  the  mere  existence  or 
location  of  these  trap-doors,  nor  upon  the  use  of  them  in 
the  manner  in  which  they  were  customarily  used  in  the 
course  of  business.  For  as  to  such  existence,  location  and 
customary  use,  the  doctrine  of  assumed  hazard  applies.  But 
the  jury  were  warranted  in  finding,  and,  in  effect,  did  find, 
that  there  was  here  a  use  which  was  not  customarv  and 
usual  in  the  course  of  the  business,  t.  e.y  the  careless  leaving 
of  one  of  them  open  and  unoccupied.  The  United  States 
B.  S.  Co.  V.  Wilder,  116  111.  100;  Wharton  on  Neg.,  Sec. 
206. 

We  come,  then,  to  the  question  of  contributor)'  negligence 
on  the  part  of  appellee.    It  is  urged  that  the  evidence  dis- 
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closes  that  this  uncovered  hatchway  was  perfectly  open  to 
view  and  could  and  would  have  been  seen  by  appellee  had 
he  been  looking  at  his  feet  or  his  pathway. 

As  to  whether  a  failure  to  look  where  one  is  stepping 
constitutes  per  Be  contributory  negligence,  the  authorities 
may  seem  to  differ.  In  many  cases  where  the  evidence  dis- 
closed simply  that  the  plaintiff  failed  to  look  where  he 
stepped,  and  thereby  stepped  into  a  place  of  danger  and  was 
injured,  it  has  been  held  that  such  failure  was  negligence* 
and  did  preclude  a  recovery.  Clark  v.  Murton,  63  111.  App. 
49;  Village  of  Kewanee  v.  Depew,  80  111.  119;  East  St.  L, 
I.  &  0.  S.  Co.  V.  Crow,  155  111.  74;  Casey  v.  City  of  Maiden, 
40  N.  E.  Rep.  849  (Mass.);  Harty  v.  Cromwell  S.  S.  Co.,  74 
Fed.  Rep.  748. 

It  is  to  be  observed,  however,  that  in  these  cases  there 
were  no  facts  relieving  the  plaintiff  from  his  duty  to  look 
where  he  stepped,  and  thereby  use  some  diligence  to  dis- 
cover what  lay  before  him.  In  other  cases  it  has  been  held 
that  a  failure  to  so  look  at  one^s  pathway  does  not  neces- 
sarily preclude  recovery,  but  must  be  submitted  to  the  jury 
to  determine  whether  such  failure  does  constitute,  in  the 
given  case,  a  lack  of  ordinary  care.  City  of  Chicago  v. 
McLean,  133  111.  148;  City  of  Chicago  v.  Moore,  139  111.  201; 
City  of  Chicago  v.  Babcock,  143  111.  358,  and  other  cases. 

In  most  of  the  cases  so  holding  it  will  be  found  upon 
examination  that  there  were  facts  which  tended  to  relieve 
the  plaintiff  from  the  charge  of  negligence  by  reason  of 
failure  to  keep  an  oversight  of  the  pathway  upon  which  he 
walked. 

And  it  is  seen,  from  an  examination  of  all  the  cases,  that 
it  is  after  all  the  test  of  the  possibility  of  reasonable  minds 
differing  upon  the  question  of  what  conclusion  should  be 
drawn  from  the  facts,  which  must  govern.  If  there  be  no 
fact  in  evidence  to  relieve  the  plaintiff  from  being  charged 
with  negligence  in  failing  to  look  out  for  his  own  safety,  by 
seeing  where  he  walked,  it  could  hardly  be  said  that  reason- 
able minds  could  differ  as  to  his  negligence.  But  when  such 
facts  do  appear  as  would  warrant  different  conclusions  in 
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reasonable  minds  in  this  behalf,  it  is  for  the  jnry  to  deter- 
mine. There  is  no  absolute  rule  that  such  failure  to  look 
will^>^  86  bar  a  recovery. 

The  facts  here,  which  might  operate  to  relieve  appellee 
from  such  charge,  are  to  be  found  in  the  evidence  showing 
that  he  was  hurried  by  the  order  of  the  timekeeper;  that 
the  smoke  and  glare  of  the  furnaces  would  tend  to  obscure 
his  sight,  and  that  the  piles  of  iron,  anvils,  etc.,  obliged  him 
to  pay  some  attention  to  them  as  obstructions  in  his  way. 
Whether  these  facts  were  sufficiently  established  and  oper- 
ated to  excuse  appellee's  failure  to  see  the  open  hatchway 
was,  we  think,  a  question  for  the  jury. 

Appellant  complains  of  the  refusal  of  the  trial  court  to 
give  the  second,  third  and  fourth  instructions  proffered  by 
it.  The  second  and  third  tell  the  jury  that  certainf  acts 
would  not  establish  negligence,  and  the  giving  of  either 
instruction  would  be,  in  effect,  to  peremptorUy  direct  the 
jury  to  find  for  the  appellant.  The  third  incorrectly  directs 
that  if  it  had  been  customary  to  open  the  trap  doors  in 
question  several  times  a  day,  the  risk  was  an  assumed  one, 
and  no  recovery  could  be  had  by  plaintiff.  It  ignored  any 
distinction  between  the  opening  of  it  for  purposes  and  in  a 
manner  which  involved  no.  hazard,  as  was  customary,  and 
the  unusual  and  careless  opening  of  it  as  here  alleged. 
There  was  no  error  in  refusing  these  instructions. 

The  eighth  and  ninth  instructions,  given  by  the  trial 
court  of  its  own  motion,  are  complained  of,  but  mainly  upon 
ground  of  objection  which  goes  to  the  sufficiency  of  the 
plaintiff's  case.  This  we  have  already  considered  and  dis- 
posed of. 

The  seventh  and  eighth  instructions,  taken  together, 
inform  the  jury,  in  substance,  that  plaintiff  assumed  the 
ordinary  hazards  attending  the  customary  opening  of  the 
trap  doors — whether  plaintiff  knew  of  such  custom  or  not. 
We  think  appellant  has  no  cause  of  complaint  as  to  these 
instructions. 

It  is  urged  that  the  declaration  is  faulty  and  insufficient, 
in  that  it  does  not  allege  that  by  reason  of  defendant's  neg- 
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ligence  in  leaving  the  hatchway  uncovered  the  plaintiff  fell 
therein.  It  does  allege  that  defendant  negligently  left  it 
uncovered,  and  that  plaintiff  fell  into  it. 

In  Keegan  v.  Kinnare,  123  111.  280,  the  rule  here  govern- 
ing is  thus  stated :  "  When  there  is  any  defect,  imperfec- 
tion or  omission  in  any  pleading,  whether  in  substance  or 
form,  which  would  have  been  a  fatal  objection  upon  demur- 
rer, yet,  if  the  issue  joined  be  such  as  necessarily  required 
on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  pre- 
sumed the  judge  would  direct  the  jury  to  give  or  the  jury 
would  have  given  the  verdict,  such  defect,  imperfection  or 
omission  is  cured  by  the  verdict."  1  Chitty's  Pleading, 
(7th  Am.  Ed.),  711,  712,  *712;  Helmuth  v.  Bell,  150  111.  263. 

It  is  assigned  as  error  that  the  trial  court  sustained  an 
objection  to  the  following  question:  *'  How  about  whether 
it  was  generally  known  they  (the  hatchways)  were  open 
at  different  times  during  the  day  ? "  Irrespective  of  the 
form  and  propriety  of  the  question,  no  harm  could  have 
resulted  to  appellant  from  its  exclusion,  for  by  the  seventh 
instruction  the  court  told  the  jury,  at  appellant's  request, 
that  the  plaintiff  assumed  hazards  incident  to  customary 
practice  as  to  opening  the  hatchways,  whether  plaintiff 
knew  of  the  custom  or  not.  It  is  also  complained  that  the 
court  excluded  answer  to  this  question  put  to  one  Kennedy : 
"  When  you  noticed  him  coming,  what  did  he  seem  to  be 
looking  at  ? "  There  was  no  error  in  this  ruling.  The  wit- 
ness had  already  testified,  "  I  did  not  notice  what  he  was 
looking  at."  The  same  witness  was  permitted,  over  objec- 
tion of  appellant,  to  testify  that  the  hatchway  had  been 
open  for  an  hour  and  a  half  before  the  accident.  We  think 
that  this  evidence  was  properly  admitted. 

The  testimony  of  the  physicians.  Gray  and  McLean,  as  to 
the  probable  effect  of  the  injuries  upon  plaintiff's  ability  to 
work  as  a  blacksmith,  if  improper,  could  only  have  affected 
the  award  of  damages,  and  in  no  way  the  issue  as  to  lia- 
bility.    There  is  no  complaint  that  the  verdict  is  excessive. 

After  careful  examination  of  the  whole  record,  we  are 
satisfied  that  the  judgment  should  be  affirmed. 


J 
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Ernest  De  St.  Aubin^  Impleaded^  etc.^y.  Jacob  Laskin  et  al. 

1.  Instructions— iS^kmW  Apply  to  the  Evidence.— The  court  discusses 
the  evidence  and  holds  that  an  instruction  given  on  behalf  of  appellee  is 
erroneous  because  not  justified  by  the  evidence. 

2.  Burden  of  Vvloow —Of  Joint  Liability. —Where  a  defendant  denies 
joint  liability  as  a  partner,  under  oath,  the  burden  of  proof  is  on  the 
plaintiff  to  establish  such  jpint  liability. 

Assnmpslt,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Reversed  and  remanded.  Opin- 
ion filed  March  8,  1898. 

Lykan  M.  Paine  and  Frsdebiok  S.  McCloby,  attorneys 
for  appellant. 

WiLBBBj  Eldbidob  &  Alden,  attomejs  for  appellees. 

Mb.  Justice  Windbs  dklivebbd  the  opinion  of  thb  Coubt- 
Appellees  sued  appellant  and  Ovide  De  St.  Aubin  jointly 
in  assumpsit  for  goods  sold  and  delivered.  Appellant 
pleaded  the  general  issue  and  non-joint  liability,  and  veri- 
fied his  pleas.  A  trial  before  the  court  and  a  jury  resulted 
in  a  verdict  and  judgment  against  appellant,  from  which  he 
appealed. 

The  evidence  shows  that  appellant,  in  the  latter  part  of 
December,  1895,  stated  to  one  Kimball,  a  credit  man  of 
Field  &  Co.,  that  he  would  be  a  partner  of  Ovide  De  St. 
Aubin  on  January  1, 1896;  that  the  partnership  was  to  take 
place  as  of  that  date,  and  at  the  time  of  that  conversation 
had  statements  made  out,  of  the  indebtedness  of  the  firm  of 
St.  Aubin  &  Magnan  to  Field  &  Co.,  in  which  appellant  was 
not  then  interested;  also,  that  the  accounts  were  changed  on 
the  books  of  Field  &  Co.,  and  that  appellant  was,  after  Jan- 
uary 1,  1896,  frequently  in  the  store  of  Field  &  Co.,  but 
what  he  was  there  for  does  not  appear.  It  also  appears 
that  what  appellant  said  about  his  future  partnership  was 
communicated  to  appellee  Laskin,  but  when  that  communi- 
cation was  made  does  not  appear. 
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It  further  appears  that  appellant,  in  presence  of  Ovide 
De  St.  Aubin,  stated  to  Bradstnaet^s  Commereial  Agency, 
on  December  3,  1895,  substantially  the  same  that  he  did  to 
Kimball,  but  it  does  not  appear  that  this  statement  was 
ever  in  any  way  communicated  to  appellees,  except  that 
Edson  Keith  &  Co.,  to  whom  the  Bradstreet  Co.  made  a 
mercantile  report,  also  reported  to  Laskin  that  appellant 
was  a  partner  of  the  firm  of  St.  Aubin  Bros.,  but  when  that 
raport  was  made  does  not  appear. 

The  goods  in  question  were  sold  by  appellees  to  Ovide 
De  St.  Aubin  in  March  and  April,  1896,  and  were  sent  to 
the  office  of  St.  Aubin  Bros.,  and  charged  in  appellees' 
books  to  St.  Aubin  Bros. 

Ovide  De  St.  Aubin  testified  that  he  was  of  the  firm  of 
St.  Aubin  Bros.,  who  dealt  with  appellees,  but  that  appel- 
lant was  not  connected  in  any  way  with  the  firm  of  St. 
Aubin  Bros.  The  court  instructed  the  jury,  in  substance, 
that  if  appellant  was  not  a  partner  in  the  firm  of  St.  Aubin 
Bros.,  still  if  he  held  himself  out  to  the  world  as  a  partner, 
and  appellees  extended  credit  to  the  firm  on  the  representa- 
tion that  he  was  a  partner,  then  he  was  liable  for  the  goods 
in  question,  if  the  jury  believed  that  the  goods  were  sold 
and  delivered  to  the  firm  relying  on  the  credit  of  appellant. 
This  instruction  was  erroneous,  because  not  justified  by  the 
evidence.  As  we  have  seen,  there  was  no  evidence  that 
appellant  held  himself  out  as  a  partner,  and  his  statements 
to  the  effect  that  he  would  at  a  future  time  become  a  part- 
ner are  not  shown  to  have  been  communicated  to  appellees 
before  they  sold  and  delivered  the  goods  in  question,  nor  that 
appellees  in  any  way  relied  on  them  or  gave  credit  to  the  firm 
of  St.  Aubin  Bros,  relying  on  appellant's  responsibility.  And 
besides,  there  is  no  sufficient  evidence  to  justify  the  jury  in 
finding  that  appellant  was  in  facta  partner  in  the  firm  of  St. 
Aubin  Bros.  In  this  regard,  the  joint  liability  of  appellant 
being  denied  under  oath,  the  burden  of  proof  was  on  appel- 
lees. Bowen  v.  Rutherford,  60  111.41;  Hefner  v.  Palmer,  67 
III.  161;  Mellor  v.  Carithers,  62  111.  App.  86,  and  63  IIL 
App.  579. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Joseph  Jacoba  ?•  Hiram  A.  Draper. 

1.  Appellate  Coubt  Practice— ^Mtgnmen^  of  Errors.— -In  this  case 
no  errors  were  assigned  on  the  record'or  attached  thereto,  as  required  by 
the  rules  of  the  court,  but  after  appellee's  brief  was  filed  appellant 
obtained  leave  to  assign  errors,  and  filed  a  paper  containing  an  assign- 
ment of  error.  Held,  that  this  was  not  a  compliance  with  the  rules,  and 
that  the  appeal  might  properly  be  dismissed. 

Forcible  Detainer,  commenced  before  a  justice  of  the  peace.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge, 
pr^lding.  Heard  in  this  court  at  the  October  term,  1897.  Appeal  dis- 
missed.   Opinion  filed  March  8, 1898. 

A.  J.  Redmond,  attorney  for  appellant. 

•  » 

Crafts  &  Stevens,  attorneys  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Appellant  was  sued  by  appellee  before  a  justice  of  the 
peace  in  forcible  detainer  for  a  farm.  Appellee  recovered 
judgment  for  possession,  and  appellant  appealed  to  the  Cir- 
cuit Court,  where  a  trial  before  the  court  and  a  jury  resulted 
in  a  like  judgment,  the  court  having  instructed  the  jury,  at 
the  close  of  all  the  evidence,  to  find  the  defendant  guilty. 

No  errors  are  assigned  on  the  record  or  attached  thereto, 
as  required  by  Eule  12  of  this  court.  It  is  true  appellant,  on 
motion,  after  appellee's  brief  was  filed,  in  which  the  point 
was  made  that  no  errors  were  assigned  on  the  record,  ob- 
tained leave  to  assign  errors  and  filed  a  paper  not  attached  to 
the  record,  containing  an  assignment  of  errors.  That  was 
not  a  compliance  with  the  rule  and  is  sufiicient  cause  for 
dismissing  the  appeal.  Conlon  v.  Manning,  43  111.  App.  363, 
and  cases  cited;  Benneson  v.  Savage,  119  111.  135,  and  cases 
cited. 

We  have,  however,  examined  fully  the  record  and  the 
points  made  by  appellant's  brief,  and  find  no  reversible 
error. 

The  appeal  is  dismissed. 
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Western  Mutual  Life  Ass'n  y.  Pierre  B.  Bobinson  et  al. 

1.  Verdicts—  Contrary  to  the  Evidence.  — From  a  careful  examinaticMi 
of  the  evidence  and  a  full  consideration  of  its  details  and  the  circum- 
stances shown  by  it  this  court  concludes  that  its  clear  preponderance 
was  with  the  plaintiff  and  that  the  verdict  and  judgment  for  the  defend 
ant'  should  not  be  allowed  to  stand. 

2.  CONTRA.CTS — Failure  of  a  Servant  to  Perform  Amount  of  Work 
Agreed  on, — Notice  of  Termination  of  Contract — A  contract  of  employ- 
ment provided  that  in  case  the  employe  should  fail  to  perform  a  certain 
amount  of  work  therein  mentioned,  the  contract  should  "  thereupon 
cease  and  terminate  and  become  null  and  void."  Held,  that  a  failure  of 
the  employe  to  perform  the  stipulated  amoimt  of  work,  terminated  the 
contract,  and  that  it  was  not  necessary  for  the  employer  to  give  notice 
of  the  termination  thereof. 

Debt,  on  a  bond.  Error  to  the  Superior  Court  of  Ckx>k  County;  the 
Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1897.    Reversed  and  remanded.    Opinion  filed  March  3,  1898. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  plaintiff  in 
error. 

Custer,  Goddard  &  Griffin,  attorneys  for  defendants  in 
error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Plaintiff  in  error  brought  an  action  of  debt  against  defend- 
ants in  error,  declaring  on  the  common  counts  and  a  spe- 
cial amended  count,  which  sets  up  a  joint  and  several  bond 
of  defendants  in  error  of  the  penalty  of  $10,000,  the  condi- 
tion of  which  was,  after  reciting  that  defendant  in  error 
Robinson  had  been  appointed  agent  of  plaintiff  in  error, 
that  if  he  should  in  all  respects  well  and  truly  serve  plaint- 
iff in  error  as  such  agent  during  his  continuance  in  office, 
should  keep  and  perform  all  the  provisions  and  stipulations 
of  the  agreement,  and  account  and  pay  over  to  plaintiff  in 
error  all  moneys  which,  under  said  agreement  or  otherwise, 
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he  might  receive  for  plaintiff  in  error,  or  which  might  be- 
come due  from  him  to  plaintiff  in  error,  and  should  pay 
over  all  other  sums  of  money  which  might  come  to  his  pos- 
session belonging  to  plaintiff  in  error,  and  would,  upon  the 
termination  of  his  agency,  from  whatever  cause,  deliver  to 
plaintiff  in  error  all  moneys  and  other  property  in  his  hands 
belonging  to  plaintiff  in  error,  and  should  pay  all  of  his 
indebtedness  to  plaintiff  in  error,  however  arising,  then  said 
bond  was  to  be  void,  otherwise  to  remain  in  full  force  and 
effect.  This  count  also,  after  alleging  Robinson's  agency, 
and  that  he  received  money  and  property  of  plaintiff  in 
error  as  such  agent,  alleges  that  he  has  not  accounted  for 
nor  paid  over  the  same  to  plaintiff  in  error;  that  he  has  not 
paid  his  indebtedness  to  plaintiff  in  error;  that  there  was 
paid  to  Robinson  as  agent  of  plaintiff  in  error  premiums  on 
insurance  policies  amounting  to  the  sum  of  $3,000,  which  he 
had  failed  to  account  for  and  has  not  paid  over  to  plaintiff 
in  error;  that  there  was  advanced  to  Robinson  as  agent  by 
plaintiff  in  error,  under  his  agreement,  $3,000,  which  he  had 
neglected  and  refused  to  pay  back  to  plaintiff  in  error  on 
request. 

Defendants  in  error  filed  their  several  pleas,  denying  the 
making  of  the  bond,  nil  dehet^  alleging  that  Robinson  ac- 
counted with  and  paid  to  plaintiff  in  error  all  premiums 
received,  denying  that  plaintiff  in  error  advanced  any  money 
to  Robinson  which  he  had  not  accounted  for,  or  paid  to 
plaintiff  in  error,  and  also  alleging  payment  by  Robinson 
to  plaintiff  in  error,  of  the  sum  of  $3  for  qwqtj  person 
examined  by  plaintiff  in  error,  at  Robinson's  instigation, 
after  September  23,  1895. 

These  pleas  were  all  traversed  by  plaintiff,  and  a  trial 
before  the  court  and  a  jury  resulted  in  a  verdict  and  judg- 
ment for  defendants  in  error,  from  which  this  writ  of  error 
is  prosecute<i.  It  is  claimed  the  verdict  is  against  the  clear 
preponderance  of  the  evidence,  that  the  court  erred  in  the 
exclusion  of  certain  evidence  offered  by  plaintiff,  and  in  its 
instructions  to  the  jury,  which  were  oral  by  agreement  of 
the  parties. 

The  evidence  shows  that  Robinson  as  principal,  and  Brown 
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as  surety,  made  their  bond  under  seal  in  the  penalty  of 
$10,000,  dated  September  23, 1895,  \/ith  the  condition  sub- 
stantially as  alleged  in  the  special  count. 

The  agreement  of  agency  between  plaintiff  in  error  and 
Robinson,  referred  to  in  the  bond,  and  also  dated  September 
23,  1895,  has  the  following,  among  other  provisions,  viz. : 

"  IV.  After  the  agent  shall  have  sold  $500,000  of  insur- 
ance,  on  which  the  first  premium  has  been  paid,  sevent\'-five 
per  cent  of  the  entire  renewal  interest  shall  become  non- 
forfeitable for  a  period  of  ten  years  from  the  date  of  the 
termination  of  the  contract.  It  is  also  agreed  that  the 
party  of  the  first  part  will  advance  to  party  of  the  second 
part  an  additional  twenty  per  cent  of  the  first  annual  gross 
premiums,  or  any  part  thereof,  as  received  by  the  associa- 
tion placed  hereunder.  The  purpose  of  this  advance  being 
to  assist  in  handling  sub-agents  and  organizing  the  field; 
said  advance  to  be  charged  to  and  deducted  from  the 
renewals  accruing  hereunder. 

"  V.  Either  party  may  terminate  this  agreement  unless 
otherwise  terminated  by  its  own  conditions,  by  giving  to  the 
other  ninety  days'  notice  in  writing,  personally  or  by  mail, 
to  that  effect. 

"  VI.  It  is  further  understood  and  agreed  that  if  the 
said  agent  shall,  during  any  three  months,  fail  to  tender  to 
said  association  acceptable  applications  for  membership  to 
the  average  amount  of  $10,000  per  month,  upon  which  the 
first  has  been  received  in  cash  by  the  association,  this  con- 
tract shall  thereupon  cease  and  terminate,  and  become  and 
thereafter  be  null  and  void." 

"  XII.  It  is  expressly  agreed  that  any  or  all  advances 
by  said  first  party  to  second  party,  on  account  of  the  com- 
missions accruing  hereunder,  shall  bear  interest  at  the  rate 
of  six  per  cent  per  annum,  and  shall  be  deemed  and  held  to 
be  a  loan  to  and  a  debt  of  second  party,  and  in  the  event  of 
the  termination  of  this  agreement  such  debt  shall  immedi- 
ately become  due  and  payable  by  second  party  to  first 
party." 

"  XVI.    All  collections  made  under  this  agreement  shall 
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be  promptly  paid  over  to  first  party,  making  such  deductions 
only  as  are  herein  allowed,  and  second  party  agrees  to  hold 
securely  all  moneys  belonging  to  the  association  in  trust, 
separate  and  distinct,  and  to  make  no  personal  or  other  use 
of  such  funds,  except  to  remit  them,  and  shall  return,  at  the 
proper  time  or  on  demand,  to  the  association,  all  uncollected 
premium  receipts  or  undelivered  policies  sent  to  him  for 
delivery  and  collection." 

Subsequently,  on  February  26,  1896,  the  association  and 
Kobinson  made  another  agreement,  containing,  in  substance, 
the  same  provisions  as  the  agreement  of  September  23, 1895, 
except  that  the  provisions  Nos.  IV  and  V,  above  recited, 
were  changed,  viz. : 

'*  IV.  That  until  further  notice  the  party  of  the  first 
part  will  pay  at  the  end  of  each  week,  commencing  one  week 
from  the  date  hereof,  to  second  party,  or  order,  the  sum  of 
$70.85,  and  that  «these  weekly  ^payments  and  all  moneys 
which  have  been  paid  or  advanced  by  the  association  under 
previous  agreements  will  be  considered  as  having  been  paid 
to  second  party  hereunder  as  an  advance  on  account  of  com- 
missions accruing  hereunder,  and  that  second  party  release 
said  first  party  from  all  claims  arising  under  any  previous 
agreements,  except  that  it  is  understood  that  all  business 
written  under  the  contract  of  September  23,  1895,  shall  be 
considered  as  having  been  written  under  this  contract,  and 
that  on  said  business  commissions  and  renewals  will  be 
allowed  as  provided  herein. 

"  V.  All  previous  contracts  or  agreements  made  by  and 
with  the  said  first  party,  or  association,  except  the  agent's 
bond,  are  hereby  canceled,  and  either  party,  or  the  associa- 
tion, may  terminate  this  agreement,  unless  otherwise  termi- 
nated by  its  own  conditions,  by  giving  to  the  other  ninety 
days'  notice  in  writing,  personally  or  by  mail,  to  that  effect,'* 
and  except  also,  that  the  latter  agreement  provides  for  the 
payment  to  the  agent  of  $4  and  $2,  respectively,  per  thou- 
sand.of  insurance  for  renewals  on  certain  classes  of  policies 
specified,  instead  of  $3  and  $1.50,  respectively,  provided  by 
the  agreement  of  September  23, 1895. 
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The  principal  point  of  controversy  was  as  to  whether 
Eobinson's  contract  of  agency  was  terminated  before  suit 
brought  by  the  association.  In  this  regard  the  court  in- 
structed the  jury,  viz.:  "  The  plaintiff  claims  that  it  (the 
contract)  was  terminated.  The  defendant  says  it  was  not. 
The  plaintiff  bases  its  claim  of  termination  upon  clause  num- 
ber 6  of  the  contract,  which  reads  that  if  the  said  agent 
shall,  during  any  three  months,  fail  to  tender  to  the  said 
association  acceptable  applications  for  membership  to  an 
average  of  $10,000  per  month,  this  contract  shall  thereupon 
cease  and  terminate  and  become  then  and  thereafter  null 
n.nd  void,  and  it  is  claimed  by  the  plaintiff  that  the  evidence 
here  shows  that  the  agent  did  not  during  three  successive 
months  tender  to  the  association  acceptable  applications  for 
membership  to  an  average  amount  of  $10,000  per  month. 
Counsel  are  not  agreed,  it  seemed  from  their  a^ldresses  to 
you,  as  to  the  question  whether  there  is  such  evidence  in  the 
case,  one  contending  that  there  is,  the  other  denying  it.  It 
is  for  you  to  determine  what,  if  any,  evidence  there  be  in 
this  regard,  the  court  making  no  intimation  whatsoever 
either  one  way  or  the  other.  I  do  not  wish  to  be  under- 
stood by  anything  I  may  have  said  or  shall  hereafter  say, 
that  there  is  any  evidence  upon  the  subject  or  that  there  is 
no  evidence  upon  the  subject.  That  is  wholly  for  y^ou  to 
determine. 

Then  the  next  question  would  be,  if  you  find,  from  the 
evidence,  that  there  was  a  failure  to  tender  such  applications 
as  I  just  now  called  your  attention  to,  then  it  becomes  your 
duty  to  determine  whether  a  notice  was  given  by  the 
association  to  Bobinson  to  determine  the  contract.  You 
remember,  of  course,  the  evidence  in  that  regard.  There 
again  is  distinct  and  sharp  controversy  between  the  parties, 
one  side  maintaining  that  notice  was  given,  the  other  side 
maintaining  that  it  was  not.  That  is  a  question  for  you  to 
determine,  gentlemen — from  the  evidence,  of  course.  And 
the  company  can  not  recover  anything  on  account  of 
advances — whatever  advances  may  have  been  made — ^unless 
the  evidence  shows  both  that  there  was  a  failure  by  Robin- 
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son  to  tender  to  the  association  applications  for  membership 
to  an  average  amoant  of  $10,000  for  three  successive 
months,  and  further,  that  notice  of  termination  of  the 
contract  was  given  as  claimed  by  the  plaintiff." 

On  behalf  of  the  association  the  evidence  was  positive 
that  Robinson  had  failed,  for  the  three  months  just  prior  to 
June  1,  1896,  to  tender  to  the  association  acceptable  appli- 
cations for  insurance  to  the  average  amount  of  $10,000  per 
month,  upon  which  the  first  premium  had  been  received  in 
cash  by  the  association,  and  the  only  evidence  by  defend- 
ants on  this  point  was  that  of  Kobinson,  in  which  he  said 
he  did  not  remember  any  conversation  on  that  subject.  As 
to  the  termination  of  the  agreement  of  agency,  two  wit- 
nesses, on  behalf  of  the  association,  testified  that  on  or 
about  June  1,  1896,  a  written  notice  terminating  the  agree- 
ment was  handed  to  Kobinson  in  the  office  of  the  associa- 
tion, and  a  letter-press  copy  of  the  notice  taken  from  the 
copybook  of  the  association  was  produced  on  the  hearing, 
which  is,  viz.: 

"June  1,  1896. 
Mb.  Pierre  fi.  Robinson,  Lamont,  111. 

Dear  Sik:  Please  take  notice  that  the  agreement  made 
the  26th  day  of  February,  1896,  between  this  association 
and  yourself,  has,  by  your  failure  to  comply  with  the  terms 
of  Article  VI  of  said  agreement,  ceased  and  terminated,  and 
has  become  and  is  null  and  void. 

According  to  Article  XII  of  the  said  agreement,  your 
indebtedness  to  the  association  is  due  and  payable,  and  we 
respectfully  ask  that  your  early  attention  be  given  to  the 
matter.  Respectfully, 

Thomas  Rhodus,  President." 

The  only  evidence  opposed  to  this  was  the  denial  of  Rob- 
inson that  he  received  such  a  notice  or  any  notice,  verbal  or 
written,  of  the  cancellation  of  the  contract. 

From  a  careful  examination  of  the  evidence  on  these 
points,  and  a  full  consideration  of  its  details  and  the  cir- 
cumstances shown  by  it,  we  are  of  the  opinion  that  its  clear 
preponderance  is  with  the  association,  and  that  the  trial 
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court  should  have  awarded  a  new  trial.  But  if  we  are 
wrong  on  the  question  of  fact  as  to  notice  to  Bobinson,  still 
we  are  of  opinion  that  no  notice  of  the  canceling  of  the 
contract  need  to  have  been  given.  The  sixth  clause  of  the 
agreement  provides  that  if  Robinson,  during  any  three 
months,  shall  fail  to  tender  to  the  association  acceptable' 
applications  for  insurance  to  an  average  amount  of  $10,000 
per  month,  the  contract  ^'  shall  thereupon  cease  and  termi- 
nate and  become  null  and  void."  Language  could  not  be 
plainer,  and  we  therefore  think  the  learned  trial  judge 
erred  when  he  instructed  the  jury  that  the  association  could 
not  recover  unless  it  had  given  notice  of  the  termination 
of  the  contract.  It  was  only  necessary  for  the  association 
to  show  a  failure  by  Robinson,  as  it  did,  to  tender  to  the 
association  acceptable  applications  for  insurance  to  an 
average  amount  of  $10,000  per  month,  for  the  three  months 
just  prior  to  June  1,  1896,  and  also  that  Robinson  was 
indebted  to  it  at  the  time  suit  was  brought.  2  Chitty  on 
Contracts,  1070  and  1071;  Wilson  v.  Roots,  119  111.  379,  398. 

It  is,  however,  immaterial  in  the  view  we  take,  whether 
the  instructions  of  the  court  were  or  were  not  erroneous,  as 
the  weight  of  the  evidence  was  clearly  with  the  plaintiff. 
Also,  both  the  agreements,  by  the  words  in  clause  V, 
"  unless  otherwise  terminated  by  it  own  conditions,"  clearly 
show  that  both  the  parties  contemplated  their  termination 
upon  the  failure  of  Robinson  to  procure  the  amount  of 
insurance  he  agreed  to  tender  to  the  association,  as  provided 
by  the  agreements.  These  words  could  have  reference  to 
no  other  provisions  of  the  agreements,  because  that  pro- 
vision (No.  6)  is  the  only  one  which  says  that  *'  the  contract 
shall  thereupon  cease  and  terminate  and  become  and  there- 
after be  null  and  void." 

It  is  not  contended  by  defendants  in  error  that  the  evi- 
dence fails  to  show  that  Robinson  is  indebted  to  the  associa- 
tion if  the  agreement  of  agency  was  terminated — only  that 
the  association  has  failed  to  show  such  termination  of  the 
agreement,  and  for  that  reason  nothing  is  due  from  Robin- 
son to  the  association.    The  evidence  is  clear  that  Robinson 
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was  indebted  to  the  association  in  divers  amounts,  which  it 
is  unnecessary  to  here  enumerate,  if  the  agency  agreement 
was  at  an  end  on  the  failure  of  Bobinson  to  perform  it  in 
the  respect  claimed. 

Inasmuch  as  the  other  errors  complained  of  may  not 
occur  on  another  trial,  it  is  unnecessary  to  consider  them. 

The  judgment  is  reversed  and  the  cause  remanded. 


Chicago  City  By.  Co.  t.  General  Electric  Co. 

1.  Injunctions  —  2b  Restrain  a  Conspiracy^-^lt  acts  which  are 
relied  upon  as  constituting  or  evidencing  a  conspiracy  to  injure  a  com- 
plainant constitute  a  sufficient  basis  for  chancery  jurisdiction,  then  a 
court  of  chancery  may  interpose  and  grant  relief;  but  there  can  be  no 
equitable  jurisdiction  to  enjoin  a  conspiracy,  unless  the  acts  which  go 
to  make  up  that  conspiracy  are  also  a  subject  of  equitable  cognizance. 

2.  Same — On  Account  of  Irreparable  Infury^Facta  Showing  Injw*y 
Must  be  Pleaded, — It  is  not  sufficient  to  allege  in  a  biU  for  injunction 
that  irreparable  injury  or  damage  wiU  result  to  the  complainant  by  the 
acts  or  threats  of  the  defendant,  but  such  facts  must  be  set  forth  as  will 
enable  the  court  to  determine  for  itself  from  the  facts,  whether  that 
result  will  follow  or  is  likely  to  follow. 

8.  Samib — To  Prevent  Maintenance, — Chancery  has  no  jurisdiction  to 
enjoin  maintenance  where  the  remedy  at  law  appears  to  be  plain  and 
adequate,  it  being  alleged  in  the  bill  that  the  defendant  has  vast  wealth. 

4.  S AMU— To  Prevent  a  Multiplicity  of  Suits. —ThsX  there  are  a  num- 
ber of  suits  already  pending,  and  that  others  are  threatened,  is  not  of 
itself  a  cause  for  the  interference  of  equity  by  injunction. 

5.  Same— lb  Prevent  a  Multiplicity  of  Suits— No  Interference  Where 
Remedy  is  Adequate  Without  an  Injunction, — A  court  of  chancery  will 
not  interfere  by  injunction  to  prevent  the  prosecution  of  a  number  of 
suits  where  it  appears  that  some  of  them  are  suits  in  chancery  as  to 
which  the  complainaqtcan  make  defense,  and  thus  attain  his  full  rights, 
and  where  there  is  no  showing  that  the  complainant  can  not  make  a 
complete  defense  without  resort  to  chancery  to  such  of  the  suits  as  are 
at  law. 

6.  Maintenance— -A6««nce  of  Legal  or  Equitable  Interest  Essential, 
— ^The  offense  of  maintenance  can  not  exist  in  tliis  State  when  the 
person  charged  therewith  has  a  legal  or  equitable  interest  in  the  subject- 
matter  of  the  suit  or  litigation  which  he  promotes,  distinct  from  that 
which  be  may  acquire  by  agreement  with  the  suitor,  and  where  main- 
tenance is  charged  the  absence  of  such  interest  should  be  shown. 
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7.    lABKLS—InjunctioTis  to  Prevent -—The  court    holds  the  alleged 

libelous  and  derogatory  statements  claimed  to  have  been  circulated  by 

appellant  and  those  threatened  can  not  be  restrained  by  injunction, 

because,  if  libelous,  appellee  has  its  remedy  at  law. 

Bill,  for  an  injunction  and  general  relief.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1897.  Reversed  and 
remanded.     Opinion  filed  BCarch  8, 1898. 

John  P.  Wilson  and  S.  S.  Gbbgoby,  attorneys  for  appel- 
lant. 

Fbancis  a.  Riddle,  attorney  for  appellee. 

Mr.  Justice  Windes  delfv^ebed  the  opinion  of  the  Oocbt. 

Appellee  filed  its  bill  for  an  injunction  and  general  relief 
against  appellant  George  H.Wheeler  and  others,  to  which  de- 
murrers were  interposed  by  the  several  defendants.  Later 
it  filed  an  amended  bill  making  additional  defendants,  to 
which  a  demurrer  as  to  part  ^nd  a  plea  to  the  remainder 
were  filed.  This  amended  bill  was  further  amended  and 
afterward  dismissed  as  to  all  the  defendants  except  appel- 
lant, and  to  the  bill  thus  amended  the  chancellor  overruled 
appellant's  general  demurrer  and  entered  a  decree,  appellant 
abiding  by  its  demurrer,  enjoining  and  restraining  its  offi- 
cers, agents,  employes  and  attorneys,  from  prosecuting  or 
maintaining  any  action  or  suit  specifically  mentioned  in  the 
bill,  and  to  which  appellant  is  not  a  party;  also  from  em- 
ploying or  paying,  either  directly  or  indirectly,  from  its 
treasury  or  otherwise,  any  fee  or  fees,  and  from  giving  any 
gratuity,  in  the  shape  of  money  or  otherwise,  to  any  attorney 
or  solicitor,  or  to  any  agent  or  employe  of  appellant,  for  serv- 
ices in  any  of  the  certain  suits,  legal  proceedings  or  causes 
of  action  specifically  mentioned  and  set  forth  in  the  bill,  and 
to  which  appellant  is  not  a  party;  also  from  instigating,  and 
from  procuring  others,  either  individuals  or  corporations,  to 
begin,  instigate,  maintain  or  prosecute  any  action,  whether 
it  be  suit  at  law  or  in  equity,  in  any  court  whatsoever, 
against  the  said  complainant  for  the  purpose  of  hinderingi 
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interfering  with,  obstructing  or  delaying  the  said  complain- 
ant from  constructing,  maintaining,  equipping  and  operating 
a  line  of  street  railway  within  the  South  Division  of  the 
city  of  Chicago  under  and  by  virtue  of  the  ordinances  here- 
tofore granted  by  the  said  city  of  Chicago  to  said  complain- 
ant for  that  purpose;  and  also  from  doing  or  causing  to  be 
done  any  act  or  thing,  either  directly  or  indirectly,  for  the 
purpose  of  hindering,  delaying  or  interfering  with,  by  any 
means  whatsoever,  the  right  and  privilege  of  said  complain- 
ant to  carry  on  and  complete  any  financial  transactions 
which  the  said  complainant  may  deem  necessary  for  the 
purpose  of  enabling  the  said  complainant  to  properly  con- 
struct, equip,  maintain  and  operate  a  line  of  street  railway 
within  the  South  Division  of  the  city  of  Chicago,  under  and 
by  virtue  of  the  said  ordinances  so  granted  by  the  said  city 
of  Chicago  for  that  purpose. 

The  aIle/2:ations  of  the  bill  as  finally  amended,  so  far  as 
pertinent  to  the  relief  granted,  are,  in  substance,  viz.: 

Appellee  is  a  corporation  organized  under  the  laws  of 
Illinois  to  carry  on  a  street  railroad  business,  and  as  such 
has  certain  rights,  privileges  and  advantages  granted  to  it 
by  the  city  council  of  Chicago  under  two  certain  ordinances, 
copies  of  which  are  attached  to  the  bill  and  made  a  part 
thereof;  that  it  had  accepted  the  ordinances  and  agreed  to  be 
bound  thereby  in  the  construction,  maintenance  and  opera- 
tion of  the  street  railroads  therein  mentioned,  along  and 
over  the  streets,  alleys  and  highways  of  the  city,  and  in  all 
respects  to  comply  with  said  ordinances  which  granted  it  a 
license  and  permission  to  construct,  maintain  and  operate 
street  railroads  on  upwards  of  twenty  miles  of  streets  in 
length  in  the  S6uth  Division  of  Chicago;  that  it  is  appellee's 
intention  immediately  and  without  delay  to  construct  and 
fully  equip  the  complete  lines  of  street  railway,  licenses  to 
construct  which  are  granted  to  it  by  said  ordinances,  and  if 
granted  the  relief  asked  by  the  bill  it  will  greatly  aid 
appellee  in  hastening  such  building  and  construction  of  said 
street  railway;  that  appellant  is  also  a  corporation  organ- 
ized under  the  laws  of  Illinois  for  the  purpose  of  carrying 
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on  a  like  street  railway  business,  and  is  now  the  owner  and 
operator  of  nearly  all  of  the  lines  of  street  railway  in  said 
South  Division  of  the  city,  has  vast  wealth,  and  has  a  prac^ 
tical  and  exclusive  monopoly  of  all  the  street  railway  trafSc 
in  said  South  Division,  which  is  an  exceedingly  valnable  and 
increasingly  profitable  business,  and  that  appellant  now 
seeks  unlawfully  to  exclude  competition  in  the  street  rail- 
road  business  within  said  South  Division  of  the  city;  that 
said  ordinances  require  appellee  to  pay  an  ample  compen- 
sation to  the  city  for  the  use  of  its  streets  for  street  railway 
purposes,  which  will  relieve  the  tax  payers  of  some  of  the 
burden  of  oppressive  and  onerous  taxation;  that  appellant 
is  vitally  interested  in  the  perpetuation  of  its  monopoly  in  the 
street  railroad  traffic  which  it  enjoys  in  the  South  Division 
of  the  city,  and  in  preventing  appellee  from  competing  in  any 
way  with  appellant  in  the  street  railway  business,  and  in 
defeating  the  operation  and  construction  of  appellee's  system 
of  street  railways;  that  appellant  and  its  officers  fear  that  the 
city  council  will  insist  and  demand  the  payment  by  appellant 
of  just  and  due  compensation  for  the  use  of  streets  and  high- 
ways in  the  city,  as  a  condition  of  granting  to  appellant  any 
extension  of  its  present  license  in  that  behalf;  the  appellant, 
moved  by  its  said  interests,  has,  from  the  date  of  appellee's 
first  ordinance,  opposed  and  harassed  appellee  in  every  step 
taken  tending  to  the  construction  of  its  line  of  street  rail- 
way, and  by  every  fraudulent  and  dishonest  means  has 
sought  to  defeat  the  force  and  effect  of  appellee's  ordinances, 
and  to  prevent  it  from  negotiating  any  financial  arrange- 
ment with  reference  to  the  construction  and  operation  of 
appellee's  street  railways,  and  now  proposes  in  future  to  har- 
ass and  annoy  appellee  and  to  prevent  the  construction  and 
maintenance  by  appellee  of  its  lines  of  street  railway  under 
said  ordinances;  that  appellant,  through  its  officers,  attorneys, 
agents  and  employes,  has  organized  and  now  maintains  and 
directsan  unlawful  combination  or  conspiracy,  by  which  it  has 
attempted  and  now  is  attempting  toexclude  all  corporations, 
especially  appellee,  from  the  right  of  carrying  on  the  street 
railway  business  in  the  territory  now  occupied  by  appeUant, 
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and  from  constructing  and  operating  appellee^s  said  lines 
of  street  railway;  that  in  order  to  carry  out  said  con- 
spiracy, appellant  has  caused  to  be  instituted  and  prosecuted 
in  the  diif erent  courts  of  Cook  countv  divers  suits  and  le^al 
proceedings  at  law  and  in  equity  by  divers  persons  against 
appellee,  which  suits,  with  the  parties  thereto  and  the  attor- 
n3ys,  are  specifically  described  and  set  out  in  the  bill,  but 
not  the  questions  or  issues  involved  in  the  several  suits;  that 
all  said  suits  and  legal  proceedings  were  not  brought  in  good 
faith  by  any  of  the  plaintiffs  or  complainants  therein,  but 
were  in  fact  brought  at  the  request,  by  the  procurement 
and  at  the  expense  and  under  the  direction  of  appellant, 
through  its  officers,  agents,  attorneys  and  employes,  for  the 
purpose  of  aiding  and  abetting  said  conspiracy;  that  none 
of  said  suits  were  for  the  purpose  of  securing  to  the  plaint- 
iffs or  complainants  therein  any  just  and  lawful  right  of  any 
of  said  plaintiffs  or  complainants  against  appellee;  that  said 
suits  are  now  maintained  merely  for  the  purpose  of  annoy- 
ing, embarrassing  and  preventing  appellee  from  constructing 
and  operating  its  said  lines  of  street  railway,  and  because 
the  operation  of  appellee's  lines  of  street  railway  would  tend 
to  break,  impair  and  destroy  appellant's  said  monopoly  of 
the  street  railway  business;  that  one  Brandenberg  and  one 
Bates,  in  whose  names  certain  of  said  suits  (describing  them) 
were  prosecuted,  had  no  interest  of  any  kind  or  nature  what- 
soever in  said  suits,  but  they  begun  and  prosecuted  said  suits 
at  the  instigation  and  by  the  procurement  of  appellant, 
without  any  just  or  lawful  right  or  claim  on  their  part,  and 
solely  as  a  part  of  said  conspiracy;  that  one  McConnell,  an 
attorney,  and  other  attorneys  and  solicitors  associated  with 
him  in  said  suits,  have  been  hired  and  paid  by  appellant  for 
their  services  therein;  that  in  furtherance  of  said  conspiracy 
said  McConnell,  instigated  by  appellant  or  some  of  its  offi- 
cers, agents  or  employes,  made,  published  and  sent  abroad  a 
letter  to  one  Dodge  (which  is  set  out  in  the  bill);  that  said 
letter  was  designed  by  appellant  to  injure  appellee  and  to 
embarrass,  hinder  and  delay  it  in  the  construction  of  its  line 
of  street  railway,  and  was  sent  for  the  express  purpose, 
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among  others,  of  preventing  the  Love  Electric  Traction  Co., 
of  which  Dodge  is  president,  from  making  or  carrying  out 
a  contract  with-appellee,  or  with  any  of  appellee's  lessees  or 
assignees,  respecting  the  construction  and  equipment  of  ap- 
pellee's line  of  railway;  that  said  letter  contains  many  false 
and  deceptive  statements,  injurious  to  appellee,  but  that  in 
answer  thereto  said  Dodge  referred  said  McConnell  to  the 
officers  of  appellee;  that  said  McCDonnell,  also  acting  at  the 
instance,  request  and  expense  of  appellant,  wrote  and  sent 
by  mail  similar  statements  to  other  |>er8ons  (naming  them) 
for  the  purpose  of  prejudicing  the  standing  of  appellee  in 
the  consideration  and  esteem  of  said  persons,  and  to  prevent 
the  construction  of  appellee's  line  of  railway;  that  said 
unlawful  conspiracy,  combination  and  confederacy  main- 
tained by  appellant,  its  officers,  attorneys  and  others,  have 
greatly  injured,  embarrassed  and  delayed  appellee  in  the 
construction  of  its  said  line  of  street  railroad;  has  greatly 
tended  to  depreciate  the  value  of  the  rights,  privileges  and 
advantages  secured  to  appellee  by  said  ordinances;  and  that 
certain  persons  (naming  them),  employed  and  paid  by  appel- 
lant for  that  purpose,  have  threatened  and  now  threaten  to 
continue  to  harass,  hinder,  embarrass,  delay,  and,  if  possi- 
ble, prevent  appellee  from  constructing  and  operating  its 
said  line  of  street  railway,  and  to  bring  other  suits  against 
appellee  for  that  purpose,  and  have  threatened  and  now 
threaten  to  publish  other  statements  derogatory  to  appel- 
lee among  bankers  in  New  York  and  elsewhere,  for  the 
purpose  of  injuring  appellee's  credit  and  of  preventing 
appellee  from  making  favorable  negotiations  for  any  capital 
which  may  be  necessary  to  appellee  in  the  construction  and 
operation  of  its  railroad;  that  unless  an  injunction  is  granted 
appellee  will  suffer  great  and  irreparable  injury  and  damage, 
and  that  such  injury  and  damage  can  only  be  prevented  by 
an  injunction. 

The  injunction  granted  by  the  chancellor  was  in  conform- 
ity to  the  prayer  of  the  bill,  but  not  to  the  full  extent 
prayed.  From  the  decree  of  injuriction,  which  has  been 
stated,  this  appeal  is  prosecuted. 
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As  we  construe  the  bill,  it  seeks  to  enjoin  the  mainte- 
nance of  the  suits  of  third  persons,  specifically  mentioned, 
and  others  threatened,  and  similar  suits,  and  from  circu- 
lating libelous  or  derogatory  statements  concerning  appel- 
lee. Appellant's  counsel  contend,  first,  that  the  bill  fails  to 
allege  facts  showing  that  it  is  guilty  of  unlawfully  main- 
taining or  threatening  to  maintain  suits  against  appellee; 
second,  that  chancery  has  no  jurisdiction  to  enjoin  the 
offense  of  maintenance,  the  remedy  at  law  being  plain  and 
adequate;  and  third,  that  equity  will  not  enjoin  libels  upon 
the  trade  or  business  of  appellee,  but  will  leave  it  to  resort 
to  its  legal  remedy. 

Counsel  for  appellee,  however,  disclaims  that  it  is  sought 
to  enjoin  the  offense  of  maintenance  or  the  circulation 
of  derogatory  or  libelous  statements  about  appellee,  but  to 
enjoin  an  unlawful  confederacy  and  conspiracy  in  which, 
it  is  claimed,  appellant  is  engaged,  with  others,  to  destroy 
appellee's  property  rights,  and,  if  we  fully  comprehend  his 
position,  that  the  acts  constituting  the  present  and  threat- 
ened maintenance,  as  well  as  the  past  and  threatened  libelous 
and  derogatory  matters,  are  merely  evidence  of  the  unlaw- 
ful confederacy  and  conspiracy. 

If  the  several  acts  which  are  set  out  as  constituting  or 
evidencing  the  confederation  and  conspiracy  constitute  a 
sufficient  basis  for  chancery  jurisdiction,  then  a  court  of 
chancery  may  interpose  and  grant  relief;  but  we  cannot  see 
on  what  principle  of  reasoning  or  law  there  may  be  equi- 
table jurisdiction  to  enjoin  the  conspiracy,  unless  the  acts 
which  go  to  make  up  that  conspiracy  are  also  a  subject  of 
equitable  cognizance.  We  therefore  think  that  it  is  neces- 
sary to  determine  whether  the  specific  acts  and  things 
alleged  to  have  been  done  by  appellant,  and  which  it  is 
alleged  appellant  has  threatened  to  do,  are  proper  subjects 
of  chancery  jurisdiction.  First,  however,  it  should  be 
determined  whether  the  allegations  of  the  bill  are  sufficient 
to  show  that  appellant  has  been  guilty  of  the  offense  of 
maintenance.  If  chancery  will  not  enjoin  maintenance,  cer- 
tainly a  course  of  conduct  similar  to^  and  having  all  the  ele- 
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ments  of,  the  offense  of  maintenance,  so  far  as  it  goes,  bat 
not  sufficient  to  constitute  that  offense,  would  not  be  en- 
joined. 

Conceding  that  the  allegations  of  the  bill  sufficiently  show- 
that  the  several  suits  specifically"^  mentioned,  and  also  those 
threatened,  are  without  any  valid  basis  and  without  any  law- 
ful right  or  claim  on  the  part  of  the  several  plaintiffs  and 
complainants  (of  which  we  have  serious  doubt),  still  it  is 
not  alleged  that  appellant  has  no  legal  or  equitable  right 
nor  interest  in  such  suits,  and  for  aught  that  appears  from 
the  bill,  except,  perhaps,  as  it  may  be  inferred,  appellant 
has  an  interest  in  said  suits  and  a  perfect  right  legally  and 
equitably  to  maintain  all  or  any  of  them,  or  to  cause  others 
to  be  commenced  against  appellee.  It  is  elementary  that 
every  pleading  is  to  be  taken  most  strongly  against  the 
pleader.  It  is  not  maintenance  to  assist  in  a  public  prosecu- 
tion. Masters  v.  Miller,  4  Term  Rep.  (Durnf .  &  East)  320; 
Commonwealth  v.  Dupuy,  Brightly's  Rep.  (Penn.)  44. 

!Nor  is  it  maintenance  when  the  person  promoting  the 
suit  of  another  has  a  legal  or  equitable  interest  in  the  thing 
demanded  distinct  from  that  which  he  may  acquire  by 
agreement  with  the  suitor.  3  Am.  &  Eng.  Ency.  of  Law, 
76;  Thallhimer  v.  Brinckerhoff,  3  Cow.  623;  Findon  v. 
Parker,  11  Mee.  &  Wei.  675;  McCall  v.  Capehart,  20  Ala. 
521;  Oilman,  Son  &  Co.  v.  Jones,  87  Ala.  691,  and  cases 
cited;  Call  v.  Calef,  13  Met.  362. 

On  the  subject  of  maintenance,  the  statute  of  this  State, 
Hurd's  Rev.  Stat.,  Ch.  38,  Sees.  26  and  27,  is,  viz.: 

"  Section  26.  If  any  person  shall  wickedly  and  willfully 
excite  and  stir  up  any  suits  or  quarrels  between  the  people 
of  this  State,  either  at  law  or  otherwise,  with  a  view  to  pro- 
mote strife  and  contention,  he  shall  be  deemed  guilty  of 
common  barratry  and  shall  be  fined  not  exceeding  $100,  and 
if  he  be  an  attorney  or  counselor  at  law,  he  shall  be  sus- 
pended from  the  practice  of  his  profession,  for  any  time  not 
exceeding  six  months. 

''  Section  27.  If  any  person  shall  officiously  intermeddle 
in  anv  suit  at  common  law  or  in  chancery,  that  in  no  wise 
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belongs  to  or  concerns  such  person,  by  maintaining  or  assist- 
ing either  party,  with  money  or  otherwise,  or  prosecute  or 
defend  such  suit  with  a  view  to  promote  litigation,  he  shall 
be  deemed  guilty  of  maintenance,  and  upon  conviction 
thereof  shall  be  fined  and  punished  as  in  cases  of  common 
barratry;  Provided^  that  it  shall  not  be  considered  main- 
tenance for  a  man  to  maintain  the  suit  of  his  kinsman  or 
servant,  or  any  poor  person,  out  of  charity." 

It  seems  quite  clear  from  the  statute,  that  the  charges 
made  against  appellant  as  to  the  maintenance  of  suits,  if 
they  are  sufficient  to  constitute  a  statutory  maintenance, 
come  within  section  27,  and  that  from  the  words  in  that 
section,  "  that  in  no  wise  belongs  to  or  concerns  such  per- 
son," the  offense  of  maintenance  can  not  exist  in  this  State 
when  the  person  charged  therewith  has  a  legal  or  equitable 
interest  in  the  subject-matter  of  the  suit  or  litigation  which 
he  promotes,  distinct  from  that  which  he  may  acquire  by 
agreement  .with  the  suitor. 

We  therefore  think  that  under  the  allegations  of  the  bill 
it  can  not  be  said  that  appellant  is  guilty  of  the  offense  of 
maintenance  as  at  common  law  nor  under  the  statute.  But 
even  if  the  acts  charged  constitute  maintenance  to  the  dam- 
age of  appellee,  for  which  an  action  would  lie,  it  is  held  that 
chancery  has  no  jurisdiction  to  enjoin,  because  appellee  has 
its  remedy  at  law,  whic^  appears  to  be  plain  and  adequate, 
as  it  is  alleged  that  appellant  has  vast  wealth.  1  Hawkins' 
Pleas  of  the  Crown,  462;  Commissioners  v.  Green,  156  III. 
504;  Burton  v.  Perry,  146  III.  71;  Jones  v.  Chester  Oil  Co., 
17  III.  App.  Ill;  Mexican  Asphalt  Co.  v.  Mexican  Asphalt 
Paving  Co.,  61  111.  App.  356;  Carney  v.  Hadley,  14  South- 
em  Rep.  4;  Harms  v.  Jacobs,  158  III.  505,  and  cases  cited. 

Besides,  several  of  the  suits  are  shown  to  be  suits  in 
chancery,  as  to  which  appellee  can  make  its  defense  and  thus 
attain  its  full  rights.  The  other  suits  are  at  kw,  as  to  which 
there  is  no  showing  that  appellee  can  not  make  complete 
defense  without  resort  to  chancery.  Redd  v.  Blandford,  64 
6a.  123;  Dayton  v.  Relf,  34  Wis.  86;  Newman  v.  Commer- 
cial Nat'l  Bank,  156  III.  530;  Cook  County  v.  City  of  Chicago, 
158  111.  624. 
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That  there  are  a  number  of  suits  already  pending,  and 
that  others  are  threatened,  is  not  of  itself  a  cause  for  equi- 
table cognizance.  1  High  on  Injunctions,*  64  and  65;  Chicago 
Pub.  Stock  Ex.  V.  McOlaughry,  148  111.  372;  Poyer  v.  Village 
of  Des  Plainest  123  111.  114. 

As  to  the  alleged  libelous  and  derogatory  statements 
claimed  to  have  been  circulated  by  appellant,  and  those 
threatened,  an  injunction  will  not  lie  because,  if  libelous, 
appellee  has  its  remedy  in  a  court  of  law.  Francis  v.  Flinn, 
118  U.  S.  385;  Everett  Piano  Co.  v.  Bent,  60  111.  App.  372, 
and  cases  cited;  Covell  v.  Chadwick,  163  Mass.  263;  Inter- 
national, etc.,  Co.  v.  Carmichael,  44  Fed.  Rep.  350;  Flint  v. 
Hutchinson  S.  Burner  Co.,  110  Mo.  492-7,  and  cases  cited. 

The  case  of  Cobb  v.  Illinois  &  St.  L.  R.  R.  &  C.  Co.,  68 
111.  233,  cited  and  especially  relied  on  by  appellee  as  sustain- 
ing its  right  to  an  injunction,  in  so  far  as  it  may  seem  to  lay 
down  a  different  rule  from  the  authorities  above  cited,  must 
be  said  to  rest  upon  the  peculiar  facts  of  that  case,  which 
clearly  showed  an  irreparable  damage  which  would  not  be 
adequately  compensated  by  action  at  law,  as  well  as  acts  of 
the  railroad  company  which  were,  as  the  court  said,  "  in 
utter  disregard  of  right  and  in  defiance  of  law." 

The  case  of  Emaok  v.  Kane,  34  Fed.  Rep.  46,  also  specially 
relied  on  by  appellee,  is  against  the  current  of  authority, 
and  is  certainly  overruled  by  the  Flynn  case,  118  TJ.  S.  885. 

It  also  may  be  observed  that  the  bill  fails  to  allege  any 
facts  from  which  it  can  be  told  how  any  of  the  alleged  acts 
or  doings  of  appellant,  or  its  agents  and  attorneys,  have 
injured,  embarrassed  or  delayed  appellee  in  the  construction 
of  its  lines  of  railway,  nor  in  what  way  they  have  depreci- 
ated, or,  to  use  the  language  of  the  bill,  "  greatly  tended  to 
depreciate  the  value  of  the  rights,  privileges  and  advantages 
secured  "  to  appellee,  nor  in  what  manner  appellee's  credit 
has  been  or  will  be  injured  by  any  of  said  alleged  acts  or 
doings  of  appellant. 

It  is  insufficient  to  allege  that  irreparable  injury  or  dam- 
age will  result  to  appellee  by  the  aots  or  threats  of  appel- 
lant, but  such  facts  must  be  set  forth  as  will  enable  the 
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court  to  determine  for  itself,  from  the  facts,  whether  that 
result  will  follow  or  is  likely  to  follow.  1  High  on  Injunc- 
tions, Sees.  34  and  35;  Goodell  v.  Lassen,  69  111.  145;  Chi- 
cago P.  S.  Ex.  V.  McClaughry,  148  111.  381,  and  cases  cited. 
Inasmuch  as  none  of  the  acts  of  appellant  which  it  is 
alleged  have  been  done,  or  are  being  done,  and  are  threatened 
to  be  done,  are,  under  the  allegations  of  the  bill,  sufficient 
to  justify  a  resort  to  equity,  the  decree  is  reversed  and  the 
cause  remanded. 
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Solomon  Mayer  y.  Albert  Brensingen  |  if^ 

1.  Joint  LiABiLrrr— Fat7t4re  to  Prove  U  Variance  and  Should  he 
Pointed  Out  in  Trial  Court,— Where  a  plaintiff  brings  suit  against  two 
defendants  declaring  on  a  joint  liability  ex  contractu,  and  the  evidence 
shows  that  one  of  the  defendants  is  not  liable,  a  claim  in  a  court  of 
appeal,  that  the  other  defendant  can  not  be  held  liable  under  such  cir- 
cumstances, is  only  another  way  of  claiming  there  can  be  no  recovery 
because  of  a  variance  between  the  allegations  and  the  proofs,  and  can 
not  avail  such  defendant  unless  the  record  shows  that  he  pointed  out  to 
the  trial  court,  in  apt  time,  wherein  there  was  a  variance,  so  as  to  allow 
plaintiff  to  amend. 

2.  Evidence — To  Show  Possession  of  Money  Alleged  to  Have  Been 
Deposited,  Proper. — In  a  suit  for  money  alleged  to  have  been  deposited 
with  the  keeper  of  safety  deposit  vaults,  evidence  to  show  where  the 
plaintiff  got  the  money  which  he  claims  to  have  deposited  is  material,  as 
tending  to  support  his  case,  and  may  properly  be  admitted. 

8.  SAME—Part  of  a  Ifecord  as  Proof  of  a  CoUateral  ^acf.— Where 
part  of  a  record  is  offered  by  a  plaintiff,  not  s&  the  basis  of  his  case,  but 
to  prove  a  collateral  fact,  and  where  the  balance  of  the  record  is  in  no 
way  material  to  any  issue  in  the  case,  the  failure  to  introduce  the  entire 
record  furnishes  no  ground  of  complaint. 

4.  Bailment— deeper  of  Safety  Deposit  Vaults,  Liable  as  a  Bailee 
for  Hire,— A  keeper  of  safety  deposit  vaults  is  liable  as  a  bailee  for  hire, 
and  must  exercise  at  least  ordinary  care  in  keeping  property  intrusted 
to  him,  and  in  this  case  the  court  thinks  that  a  failure  to  exercise  such 
care  is  shown  by  the  evidence. 

Assnmpslt,  for  money  deposited  in  safety  deposit  vault?.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897. 
Afitoned.    Opinion  filed  March  8, 1896. 
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Felsenthajl  &  D' Ancona  and  Henbt  Roth,  attorneys  for 
appellant. 

F.  L.  Rumble,  Edqab  Madden  and  C.  F.  Gooding,  attor- 
neys  for  appellee. 

Mr.  Justice  Windes  dblivbbed  the  opinion  of  the  Court. 

Appellee  brought  suit  in  assumpsit  against  appellant  and 
Simon  Mayer,  to  recover  certain  moneys  claimed  to  have 
been  deposited  by  appellee  in  a  box  in  the  safety  deposit 
vaults  of  appellant  about  October  1,  1895,  and  which 
moneys,  it  is  claimed,  were  last  seen  by  appellee  in  the  box 
on  September  25,  1896,  but  were  not  in  the  box  and  could 
not  be  found  the  latter  part  of  October,  1896,  except  the 
sum  of  $120,  when  the  box  was  forced  open  in  the  presence 
of  appellee  and  a  son  of  appeUant. 

At  the  close  of  the  evidence  the  suit  was  dismissed  as  to 
Simon  Mayer,  but  no  amendment  was  made  in  the  declara- 
tion. A  verdict  in  favor  of  appellee  for  $4,480  against 
appellant  was  rendered,  on  which  the  court  entered  judg- 
ment, from  which  this  appeal  is  taken. 

Appellant  claims  the  court  should  have  instructed  a  veiv 
diet  in  his  favor;  that  the  court  admitted  improper  evidence, 
and  also  refused,  improperly,  the  second  and  third  instruc- 
tions asked  by  appellant.  The  original  declaration  consists 
of  a  special  count,  alleging  that  defendants,  on  October  13, 
1896,  became  indebted  to  plaintiflf  in  the  sum  of  $6,000  for 
money  before  that  time  deposited  by  plaintiflf  with  defend- 
ants and  received  by  defendants  for  safe  keeping  for  the 
use  of  plaintiflf,  and  also  the  common  counts. 

Later,  and  a  short  time  prior  to  the  trial,  an  additional 
count  was  filed,  alleging,  in  substance,  that  defendants  were 
the  keepers  and  managers  of  a  warehouse  or  safety  deposit 
vault,  wherein  they  received,  stored  and  kept,  for  a  consid- 
eration, the  property  of  others;  that  they  rented  to  plaintiflf 
a  box  in  said  vaults  for  $3  per  year,  wherein  to  deposit 
money  and  property  of  plaintiflf  for  safe  keeping;  that  in 
consideration  of  said  payment  by  plaintiflf,  defendants  under- 
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took  and  promised  plaintiff  to  safely  keep  for  him  all  such 
moneys,  etc.,  as  plaintiff  might  from  time  to  time  thereafter 
within  one  year,  deposit  in  said  box  for  safe  keeping,  etc., 
and  that  defendants  wonld  permit  no  other  person  to  have 
access  to  said  box,  and  that  said  moneys,  etc.,  shonld  not  be 
delivered  to  or  removed  or  taken  away  from  said  box  bv 
QXiy  person  save  and  except  the  plaintiff;  that  plaintiff 
deposited  in  the  box  $5,000  in  money  during  said  year,  of 
which  defendants  had  notice,  yet  defendants  did  not  safely 
keep  said  money,  but  permitted  the  same  to  be  taken  from 
the  box  without  the  knowledge  or  consent  of  plaintiff, 
whereby  said  money  became  and  was  lost  to  plaintiff  and 
has  never  been  recovered  by  him,  etc. 

Appellant's  contention  is  that  as  appellee  counted  on 
joint  liability  ex  contractu^  and  there  being  no  evidence  to 
show  that  Simon  Mayer  is  liable,  it  would  follow,  the  plead- 
ings not  being  amended,  that  appellant  is  not  liable. 

This  position  is,  in  our  opinion,  untenable  for  two  reasons : 

Firsts  because  that  is  only  another  way  of  claiming  there 
can  be  no  recovery  because  of  a  variance  between  the  allega- 
tions and  the  proof.  That  there  is  a  variance,  can  only 
avail  the  defendant  when  he  has  pointed  out  to  the  court, 
in  apt  time,  wherein  there  is  a  variance,  so  as  to  allow  plaint- 
iff to  amend  and  thus  avoid  it.  It  nowhere  appears  in  the 
record,  either  in  the  motion  to  direct  a  finding  for  defend- 
ant, or  in  the  motion  for  new  trial,  that  this  variance  was 
called  to  the  attention  of  the  court.  It  now  comes  too  late. 
McCormick,  etc.,  Co.  v.  Sendzkowski,  opinion  filed  Dec.  16, 
1897,  by  this  court,  and  cases  cited. 

Second.  It  is  not  tenable,  because  the  statute  of  amend- 
ments, Ch.  7,  Sec.  6,  provides  that  no  judgment  or  verdict 
shall  be  reversed  by  reason  of  any  imperfections,  omissions, 
defects,  mattera  or  things,  in  the  process,  pleadings,  pro- 
ceedings or  records,  nor  for  any  mispleading  nor  insufficient 
pleading. 

Had  the  objection  been  specifically  pointed  out,  an 
amendment  of  the  declaration  could  readily  have  avoided 
it.    Dick  V.  Eddings,  42  111.  App.  488. 
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We  think  the  cases  cited  by  appellant  on  this  point  are 
not  applicable  to  the  case  at  bar. 

Evidence  was  offered  by  appellee,  in  chief,  which  was 
admitted  over  appellant^s  objection,  tending  to  show  %vhere 
appellee  got  the  money  which  he  claimed  to  have  deposited 
with  appellant.  This  was  a  matter  within  the  discretion  of 
the  trial  court.  It  was  certainly  material,  as  tending  to  sup- 
port appellee's  case,  and  we  think  was  properly  admitted 
In  the  same  line,  and  evidently  for  the  same  purpose,  the 
court  admitted  in  evidence,  over  appellant's  objection,  a 
properly  certified  and  authenticated  copy  of  the  last  will  of 
appellee's  mother,  and  also  of  an  order  of  distribution  of  her 
estate  in  the  County  Court  of  Lewis  and  Clarke  County  in 
the  State  of  Montana.  The  will  shows  that  to  appellee, 
after  the  payment  of  debts,  expenses  of  last  sickness  and 
funeral,  and  certain  specific  legacies,  the  whole  estate  was 
devised  and  bequeathed.  The  order  of  distribution  shows 
that  the  executors  of  said  estate  were  directed  to  pay  and 
turn  over  to  appellee  the  residue  of  said  estate  in  their  hands, 
certain  personalty  (including  $4,845.68  in  money)  and  cer- 
tain real  estate.  Appellee  says  he  received  the  money  so 
ordered  to  be  paid  to  him.  The  will  and  order  were  material 
as  supporting  appellee  by  tending  to  show  that  he  received 
more  than  the  amount  of  monev  he  claimed  to  have  de- 
posited  in  his  box  in  appellant's  vaults,  at  a  time  not  so 
remote  from  the  date  of  deposit  as  to  make  it  immaterial. 
A  special  objection  to  the  order  is  made,  because  the  whole 
record  was  not  offered,  but  it  is  not  tenable,  inasmuch  as  the 
record  was  offered  to  prove  a  collateral  fact  not  as  the  basis 
of  plaintiff's  case.  A  different  question  would  be  presented 
were  this  order  the  basis  of  plaintiff's  recovery,  or  as  an 
adjudication  of  any  fact  on  which  his  right  of  action 
depended.  We  think  the  authorities  cited  by  appellant  do 
not  sustain  his  contention.  1  Greenleaf  s  Evid.,  Sec.  511;  2 
Jones  on  Evid.,  Sees.  607  and  635, 

We  are  unable  to  see,  however,  how  appellant  could  be 
prejudiced  because  a  part  of  the  record,  so  far  as  we  can 
see  in  no  way  material  to  any  issue  in  the  case,  was  not 
offered. 
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Several  other  objections  are  urged  as  to  the  rulings  of  the 
court  in  allowing  certain  questions  put  to  the-  witnesses  to 
be  answered,  but  after  careful  consideration  of  each  of  them, 
we  are  of  opinion  there  is  no  reversible  error  in  any  of  the 
court's  rulings  in  these  matters. 

•  It  is  also  contended  bv  counsel,  that  the  verdict  is  not 
sustained  by  the  evidence;  that  the  plaintiffs  testimony  as 
to  the  amount  he  claims  to  have  placed  in  his  safety  deposit 
box  is  not  explicit  enough  to  warrant  the  verdict;  that  his 
testimony  throughout  is  contradictory  and  indefinite;  that 
he  is  shown  to  be  mentally  deranged  in  so  much  that  his 
statements  can  not  be  relied  on,  and  that  his  manner,  actions 
and  conduct  were  such  at  the  time  the  box  was  forced  open 
and  he  first  learned  of  his  alleged  loss,  as  to  discredit  him. 

It  would  extend  this  opinion  to  great  length  to  discuss 
the  evidence,  which  is  quite  voluminous.  We  have  carefully 
read  the  whole  evidence,  and  are  unable  to  reach  the  con- 
clusion that  the  plaintiff's  evidence  is  not  amply  sufficient 
to  justify  the  amount  of  the  verdict.  The  evidence  tending 
to  show  that  appellee  was  mentally  deranged  falls  short,  in 
our  opinion,  of  showing  that  his  testimony  could  not  be 
relied  on,  and  his  manner,  actions  and  conduct  at  the  time 
his  box  was  forced  open,  in  so  far  as  they  might  tend  to 
discredit  him,  were  testified  to  by  Simon  Mayer,  a  son  of 
appellant,  who  must  certainly  be  considered  an  interested 
witness,  because  of  his  relationship  to  appellant,  and  his 
being  a  defendant  himself  up  to  the  close  of  all  the  evidence. 
Simon  Mayer's  testimony  is  also  such,  aside  from  his  inter- 
est, as  to  justify  the  jury,  in  great  part  at  least,  if  not 
wholly,  in  disregarding  his  evidence.  He  testified  that  on 
October  17,  1896,  a  man  giving  the  name  of  L.  J.  Rowe, 
accompanied  by  another  whose  name  he  says  he  did  not  get, 
presented  to  witness  appellee's  box  key  and  a  power  of  at- 
torney purporting  to  be  signed  by  appellee,  which,  he  says, 
empowered  Rowe  to  act  for  appellee,  to  have  access  to  his 
safety  deposit  box  and  to  transact  further  business  for  ap- 
pellee, and  acknowledged  before  a  notary  public;  that  after 
considerable  conversation  with  Rowe  (which  is  detailed  in 
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the  evidence),  and  comparing  appellee's  signatnre  in  his  pos- 
session \rith  the  signature  on  the  power  of  attorney  (assisted 
by  one  Blondin,  a  vault  clerk),  he  permitted  Rowe  to  have 
access  to  appellee's  box  in  witness'  presence;  that  Kowe 
signed  an  entrance  slip  (which  was  produced  and  identified 
by  the  witness,  and  is  signed  "  Albert  Bronsenger  by  L.  J. 
Bowe  ");  that  Bowe  did  not  take  anything  out  of  the  box; 
that  he  could  see  that  nothing  was  taken  out  of  the  box — 
nothing  could  have  been  taken  out,  because  he  (Bowe)  would 
have  it  in  his  hands;  that  he  (witness)  saw  what  the 
man  was  doing;  that  he  allowed  Bowe  to  take  away  the 
power  of  attorney,  because  he  said  he  wished  to  use  it  to 
transact  some  other  business  for  appellee,  who  was  very  sick 
and  not  expected  to  live  through  the  day,  but  did  not  take 
the  name  of  the  notary  before  whom  it  purported  to  be 
acknowledged;  that  when  appellee  opened  his  box  after  the 
lock  was  forced  open,  the  witness  relates  what  occurred,  viz.: 
"  I  handed  it  (the  box)  to  Brensinger;  he  was  standing  there 
and  we  walked  into  another  room.  He  laid  the  box  on  the 
table  and  opened  it.  I  was  standing  by  his  side;  as  he 
opened  it  I  noticed  the  papers  were  the  same  as  when  I  looked 
in  May;  the  blue  paper  was  on  top;  he  picked  them  up  one 
after  another;  had  small  envelopes  in  there  and  some  sheets 
of  paper,  and  a  map  or  sketch  of  mine  and  this  blue  paper, 
the  will.  There  was  a  paper  marked  '  130'  on  it;  there  were 
six  ten-dollar  gold  pieces  and  six  five-dollar  gold  pieces 
wrapped  up  in  a  paper;  twelve  five-dollar  gold  pieces;  he 
fumbled  awhile  and  put  them  together  and  went  through 
them,  and  I  said, '  What  is  the  matter  ?  Is  there  anything 
wrong?'  He  said,  'My  money  is  gone.'  I  said,  *What 
money  ? '  He  said,  *  I  had  some  money  in  here — ^five  hun- 
dred dollar  bills  and  a  new  envelope,  and  they  are  gone.' 
I  said,  '  Where  did  you  have  them  ? '  He  said, '  Right  on 
top.'  I  said,  '  It  is  impossible;  nobody  could  possibly  get 
into  the  place  but  you,  and  you  are  mistaken.'  He  said, 
*  No,  I  ain't  mistaken;  I  had  the  money  in  there  and  it  was 
taken  out  just  as  I  expected,  as  this  party  had  been  in  the 
insane  asylum.'    I  told  him  to  go  to  the  front  office  and  asked 
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hira  when  was  the  last  time  he  was  in;  he  gave  some  answer, 
and  I  said,  *  I  will  look  over  the  slips;'  I  looked  over  the 
slips  where  I  admitted  L.  J.  Rowe  on  his  power  of  attorney; 
asked  him  if  he  knew  Eowe;  he  said,  *  No,  I  don't  know 
anything  about  that  name; '  asked  him,  *  Haven't  you  been 
sick  ? '  He  said,  *  Yes,  very  sick.'  I  said,  '  It  seems  strange 
you  don't  know  Mr.  Rowe.'  '  Well,'  he  says,  *  those  fellows 
have  been  over  here.'  I  said,  *You  better  wait  until  my 
father  gets  back.'  He  didn't  seem  excited;  didn't  seem  as 
though  he  had  lost  anything  extraordinary;  was  cool  and 
collected,  and  talked  in  a  general  way  as  he  always  did;  he 
walked  up  and  down  the  office  once  or  twice  and  asked  for 
the  morning  paper;  went  to  father's  desk,  got  the  paper  and 
handed  it  to  him;  he  laid  the  box  he  had  in  his  hand  on  my 
desk  and  sat  down  and  read  the  newspaper  until  my  father 
returned,  in  about  an  hour."  On  cross-examination  he  also 
testified  that  he  kept  his  eyes  constantly  on  Rowe  while  he 
was  in  the  safety  vaults;  that  Rowe  had  to  stoop  down  and 
unlock  the  box;  that  Rowe  pulled  out  the  box  and  had  it  in. 
his  hand,  and  after  two  or  three  seconds  he  pushed  it  back, 
closed  the  door  and  started  to  walk  out;  that  his  (Rowe's) 
back  was  toward  me  (witness);  that  he  (Rowe)  was  not 
directly  between  witness  and  the  box;  that  witness  could 
look  right  in  through  the  door  past  him  (Rowe)  to  the  box. 
Thus  it  will  be  seen  the  witness  first  testifies  to  a  state  of 
circumstances  which  tend  to  establish  that  a  man  giving  the 
name  of  Rowe  had  access  to  appellee's  box  by  appellee's 
giving  Rowe  the  key  and  power  of  attorney,  and  thus  there 
was  an  oppk)rtunity  to  account  for  the  loss  of  appellee's 
money,  but  in  his  anxiety  to  show  extreme  care  and  caution 
in  guarding  the  box  and  its  contents,  he  makep  statements 
which,  if  true,  would  make  it  impossible  for  Rowe  to  have 
taken  any  money  from  the  box  without  the  knowledge  of 
witness.  Also,  in  order  to  convince  appellee  that  he  was 
mistaken  when  he  said  his  money  was  gone,  the  witness 
said,  "  It  is  impossible;  nobody  could  possibly  get  into  the 
place  but  you,  and  you  are  mistaken; "  when  at  the  same 
time  witness  knew,  if  his  testimony  is  to  be  believed,  that 

Vol.  LXXIV  SI 


482  Appellate  Courts  op  Illinois. 

Vol.  74.]  National  Union  ▼.  Amhorst. 

ten  days  before  he,  witness,  had  allowed  Rowe  to  have  access 
to  the  box.  Furthermore,  it  seems  strange  that  one  so  care- 
ful and  zealous  in  caring  for  this  box  and  contents  would 
have  allowed  a  strange  man  to  take  away  the  power  of 
attorney,  when  he  was  told  that  appellee  was  not  expected 
to  live  through  the  day,  and  particularly  without  taking 
the  name  of  the  notary  before  whom  it  was  acknowledged. 
The  notary,  of  course,  can  not  be  found. 

Upon  the  wholeevidence,  we  think  the  verdictshould  stand. 

The  refused  instructions  were  properly  refused,  if  for  no 
other  reason,  because  they  allow  the  jury  to  find  certain 
facts  without  limiting  their  finding  them  from  the  evidence. 

The  liability  of  appellant  is  that  of  a  bailee  for  hire, 
which  requires  of  him  the  exercise  of  at  least  ordinary  care 
in  keeping  property  intrusted  to  him.  His  care  was  a  ques- 
tion for  the  jury,  and  that  he  did  not  exercise  ordinary 
care  is,  we  think,  shown  by  the  evidence.  Safe  Dep.  Co.  v. 
Pollock,  85  Pa.  St.  391;  Schouler  on  Bailments,  106. 

The  judgment  is  affirmed. 


National  Union  y.  Margareth  Amhorst. 
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74      482        1.    Insurance— -4n«rer«  to  Questions  Held  to  be  Warranties  Under  the 

^^    ^^^     provisions  of  a  Particular  Contract. — An  application  which  was  made 

lOft    ifi«     a  part  of  an  insurance  contract  contained  tlie  foUowingproTision:    **I 

do  hereby  consent  and  a^ee  that  any  untrue  statement  made  above  or  to 

the  medical  examiner  *  *  *  shall  forfeit  the  rights  of  myself  and 
my  family  or  beneficiary  to  aU  benefits  and  privileges,"  etc.  Hdd^  that 
answers  to  questions  put  by  the  medical  examiners  were  Warranties, 
that  unless  such  answers  were  in  accordance  with  the  truth,  the  con- 
tract did  not  bind  the  insurer,  that  their  materiality  to  the  risk  was 
immaterial,  and  that  the  question  of  good  faith  of  the  assured  was  not 
important 

2.  Insurance — Statements  by  the  Iivsuiy^  Which  are.  a  Part  of  the 
Contract  Must  be  Substantially  True.— It  an  entire  contract  of  insur- 
ance, including  the  application,  medical  examiner's  report,  and  benefit 
certificate,  when  construed  together,  does  not  make  the  answers  to 
certain  questions  contained  in  the  medical  examiner's  report  warranties, 
but  simply  representations,  still  they  are  material  to  the  risk  in  this  case, 
and  must  be  substantially  true  in  order  to  make  the  insurer  liable. 
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8.  Same — Certain  Statements  in  an  Inmirance  Contract  Held  to  Have 
Been  Ratified  by  Retention  of  JWicy.— Where  a  person  had  accepted 
an  insurance  contract  and  retained  it  for  more  than  a  year  and  a 
half,  in  a  place  where  he  frequently  saw  it,  it  was  held  that  he  must  be 
charged  with  knowledge  as  to  statements  contained  therein  purporting 
to  be  answ^^  made  by  him  to  questions  asked  by  a  medical  examiner 
and  to  have  adopted  and  approved  the  answers  as  written  by  the  exam- 
iner. 

Bill,  to  cancel  an  insurance  certificate.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Henry  V.  Freeman,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Reversed  and  re- 
manded with  directions.    Opinion  filed  March  8,  1898. 

Chas.  J.  Kavanaoh,  attorney  for  appellant. 

The  applicant  for  a  policy  of  insurance  is  bound  by  the 
truth  of  the  answers  which  he  gives  to  questions  and  to 
the  truth  of  which  he  certifies,  and  the  burden  rests  with 
him  and  those  claiming  through  him  to  show  fraud  or  mis- 
take in  the  answer  which  he  signed.  Hartford  Life  &  A. 
Insurance  Co.  v.  Gray,  80  111.  28;  S.  C,  91  111.  159. 

Where  a  copy  of  an  application  is  attached  to  a  policy  or 
certificate,  and  the  certificate  expressly  makes  the  same  a 
part  thereof,  all  answers  to  questions  put  concerning  the 
physical  or  family  history  of  the  applicant  are  warran- 
ties and  must  be  truthfully  answered.  Mutual  Benefit  Life 
Insurance  Co.  v.  Robertson,  69  111.  123;  Thomas  v.  Fame 
Insurance  Co.,  108  111.  91;  Duncan  v.  Sun  Fire  Ins.  Co., 
6  Wend.  494. 

When  the  representations  are  in  writing  and  the  parties, 
by  the  frame  of  the  contents  of  the  papers,  either  by  putting 
representations  as  to  the  history,  quality  or  relations  of 
the  subjects  insured  into  the  form  of  specific  questions,  or 
by  the  mode  of  referring  to  them  in  the  policy,  settle  for 
themselves  that  they  shall  be  material,  they  are  to  l^e 
declared  so  by  the  court,  and  the  assured  can  not  be  per- 
mitted to  show  that  a  fact  that  both  parties  have  treated  as 
material  is  in  fact  immaterial.  May  on  Insurance,  Vol.  1, 
paragraph  185;  Bacon  on  Benefit  Societies,  Vol.  1,  para- 
graph 212;  Price  v.  Phoenix  M.  L.  Insurance  Company,  17 
Minn.  509;  Campbell  v.  New  England  M.  Life  Ins.  Co.,  98 
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Mass.  381;  Morgan  y.  Bloomington  Mutual  life  B.  Ass'n,  32 
111.  App.  79;  Prudential  Ins.  Co.  v.  Fredericks,  41  111.  App. 
419;  Bloomington  Mutual  Life  Ben.  Ass'n  v.  Cummins,  63 
111.  App.  530. 

Answers  must  be  substantially  true  in  fact,  even  if  ques- 
tion and  answer  constitute  a  representation  and  not  a  war- 
ranty. Cobb  V.  Covenant  Mutual  Ben.  Ass'n,  153  Mass.  170, 
26  N.  E.  Rep.  230;  Metropolitan  Life  Insurance  Co.  v. 
McTague,  49  K  J.  L.  591,  9  Atl.  Rep.  766;  Bacon  on  Benefit 
Societies,  Sec.  240a/  Bloomington  Mutual  Life  B.  Ass'n  v. 
Cummings,  53  111.  App.  537;  Morgan  v.  Bloomington  Mutual 
Life  B.  Ass'n,  32  111.  App.  81;  Northwestern  B.  &  Mutual 
Aid  Ass'n  v.  Hall,  118  111.  169;  Grange  Mill  Co.  v.  Western 
Assurance  Co.,  118  111.  396. 

Assured,  by  accepting  and  retaining  for  nineteen  months 
the  certificate,  with  a  copy  of  the  false  answers  attached, 
adopted  and  approved  same,  and  by  his  retention  and  pay- 
ment of  subsequent  assessments  became  a  party  to  a  fraud 
upon  appellant,  which  avoids  the  contract.  New  York  Life 
Ins.  Co.  V.  Fletcher,  117  U.  8.  532;  Swan  v.  Watertown  Fire 
Ins.  Co.,  96  Pa.  St.  43;  American  Ins.  Co.  v.  Neiberger,  74 
Mo.  167;  Richardson  v.  Maine  Ins.  Co.,  46  Me.  394;  Goddard 
V.  Monitor  M.  F.  Ins.  Co.,  108  Mass.  66. 

Questions  concerning  the  last  consultation  of  a  physician 
are  extremely  material.  Cobb  v.  Covenant  Mut.  Ben.  Ass'n, 
153  Mass.  176,  26  N.  E.  Rep.  230;  Metropolitan  Life  Ins.  Co. 
V.  McTague,  49  N.  J.  L.  687,  9  Atl.  Rep.  766. 

It  is  not  necessary  to  show  that  a  truthful  disclosure  of 
the  fact  of  the  illness  for  which  Amhorst  had  been  treated 
by  Dr.  Mai  would  have  resulted  in  his  rejection  when  he 
applied  for  insurance.  It  is  not  competent  to  show  by  evi- 
dence what  the  effect  would  have  been  upon  the  medical 
director  of  the  appellant.  Higbie  v.  Guardian  Mut.  Life 
Ins.  Co.,  53  N.  T.  603;  Northwestern  B.  &  Mutual  Aid  Ass'u 
V.Hall,  118  111.169. 

CiiRLos  J.  Ward,  attorney  for  appellee. 
The  certificate  and  the  whole  contract  are  to  be  construed 
strictly  against  the  insurance  company.    Aurora  Fire  Ins. 
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Co.  V.  Eddj,  55  111.  218;  Schmidt  v.  Peoria  M.  &  F.  Ins. 
Co.,  41  111.  295;  Continental  Life  Ins.  Co.  v.  Rogers,  119  111. 
474. 

The  falsity  of  the  answers  must  be  alleged  and  proven. 
.And  even  though  called  warranties  may  be  construed  as 
representations.  Continental  Life  Ins.  Co.  v.  Rogers,  119 
111.  474;  Guardian  Mutual  Life  Ins.  Co.  v.  Ilogan,  80  111.  35; 
Herron  v.  Peoria  M.  &  F.  Ins.  Co.,  28  111.  235;  Illinois  F. 
Ins.  Co.  V.  Stanton,  57  111.  354. 

Where  the  application  is  made  a  part  of  the  policy,  but 
the  statements  there  made  are  called  representations,  they 
will  be  so  considered,  and  not  as  warranties.  And  it  is 
sufficient  if  they  are  materially  true.  The  fact  of  whether 
they  materially  affect  the  risk  is  also  to  be  considered. 
Honghton  v.  Manufacturers'  Mutual  Fire  Ins.  Co.,  8  Met. 
(Mass.)  114;  Boardman  v.  New  Hampshire  Mut.  F.  Ins.  Co., 
20  N.  H.  557;  Virginia  F.  &  M.  Ins.  Co.  v.  Kloeber,  31 
Gratt  (Va.)  749;  Daniels  v.  Hudson  R.  F.  Ins.  Co.,  12  Cush. 
416;  Farmers  Ins.  &  Loan  Co.  v.  Snyder,  16  Wend.  481. 

No  statements  are  to  be  considered  as  warranties  except 
it  is  expressly  and  particularly  provided  in  the  contract  that 
they  are  such.  Aurora  Fire  Ins.  Co.  v.  Eddy,  55  111.  213; 
Illinois  M.  Ben.  S.  v.  Winthrop,  85  111.  537;  Mutual  Benefit 
L.  Ins.  Co.  V.  Robertson,  59  111.  123. 

Warranties  are  not  to  be  created  or  extended  by  construc- 
tion. "  When,  therefore,  from  the  designation  of  such  state- 
ments as  statements,  or  as  representations,  or  from  the  form 
in  which  they  are  expressed,  there  appears  to  be  no  inten- 
tion to  give  them  the  force  of  warranties,  they  will  not  be 
so  considered."  Moulor  v.  American  L.  Ins.  Co.,  Ill  U.  S. 
335. 

In  case  of  doubt  as  to  whether  a  statement  or  stipulation 
is  a  warranty  or  merely  a  representation,  the  latter  con- 
struction should  be  given.  28  Am.  and  Eng.  Encyclopedia 
of  Law,  764,  and  cases  cited. 

If  representations  are  made  in  good  faith,  without  any 
intention  to  deceive,  the  fact  that  they  are  not  true  will  not 
avoid  the  policy.  The  Illinois  Masons  Ben.  So.  v.  Winthrop, 
85  IlL  637;  Moulor  v.  American  L.  Ins.  Co.,  Ill  U.  S.  335; 
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Campbell  v.  New  England  M.  L.  Ins.  Co.,  98  Mass.  381; 
Price  V.  Phoenix  M.  L.  Ins.  Co.,  17  Minn.  497. 

A  representation  is  no  part  of  the  contract,  but  an  induce- 
ment to  it.     Bloomington  M.  L.  B.  Ass'n  v.  Cummings,  63 
111.  App.  530;  Glendale  Woolen  Co.  v.  Protection  I.  Co.,  21. 
Conn.  19. 

If  the  representation  did  not  induce  the  risk  it  can  not 
vitiate  the  policy.  Carter  v.  Boehm,  3  Burr.  1905;  Biays  v. 
The  Union  Ins.  Co.,  1  Wash.  Cir.  C.  E.  606;  Lord  v.  Dall, 
12  Mass.  115;  Swete  v.  Fairlie,  6  Carr.  &  Payne,  1; 
Euguenin  v.  Bay  ley,  6  Taunton,  186. 

Misstatement  does  not  necessarily  avoid  the  policy. 
Northwestern  Mutual  life  Ins.  Co.  v.  Heimann,  93  Ind.  24; 
Hill  V.  Lafayette  Ins.  Co.,  2  Mich.  476. 

The  expression  of  an  opinion  in  the  application,  if  honestly 
made,  is  not  a  misrepresentation,  even  though  untrue.  Den- 
nison  v.  Thomaston  Mutual  Ins.  Co.,  20  Me.  125. 

Where  answers  were  written  by  a  medical  examiner  and 
there  is  evidence  to  show  that  they  were  not  correctly  trans- 
cribed, the  company  and  not  the  insured  is  responsible  for 
the  misstatement.  Grattan  v.  Metropolitan  L.  Ins.  Co.,  92 
N.  T.  274. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Appellant,  a  benefit  insurance  association,  filed  its  bill 
December  23, 1896,  praying  a  decree  declaring  null  and  void 
and  for  a  cancellation  of  its  benefit  certificate  of  insurance, 
issued  May  16,  1895,  to  one  of  its  members,  Joseph  V.  Am- 
horst, in  favor  of  appellee,  his  wife,  as  beneficiary,  for  the 
sum  of  $5,000.  After  a  hearing  before  the  chancellor  the 
bill  was  dismissed  for  want  of  equity,  from  which  decree 
this  appeal  was  taken. 

The  bill  alleges,  and  the  proof  shows,  that  when  Am- 
horst was  examined  for  membership  in  the  association  as  to 
his  physical  condition,  personal  and  family  history,  by  Dr. 
Johnstone,  the  medical  examiner  of  the  association,  he  was 
asked,  among  others,  the  following  questions,  and  made  the 
following  answers,  to  wit:  "When  did  you  last  consult  a 
physician  ? "    "  Four  and  a  half  years  ago."    "  What  for  i '' 


J 


First  District — October  Term,  1897.      487 

National  Union  ▼.  Arnhorst. 

"  A.cute  bronchitis;  two  weeks  ill;  good  recovery."  "  Give 
name  and  address  of  physician."  "  Dr.  Eli  McClelland,  U. 
S.  A.,  since  deceased."  The  bill  further  alleges  that  these 
answers  were  untrue,  and  known  by  Arnhorst  to  be  untrue 
when  made,  and  that  they  were  made  with  intent  to  defraud 
the  association. 

The  medical  examination  is  on  the  same  sheet  of  paper  as 
Arnhorst's  application  to  become  a  member,  and  the  answers 
are  certified  by  him  (he  signing  the  certificate)  to  be  correct. 

The  application,  also  signed  by  Arnhorst,  contains  the  fol- 
lowing statement:  "I  do  hereby  consent  and  agree  that 
any  untrue  statement  made  above  or  to  the  medical  exam- 
iner, or  any  concealment  of  facts  by  me  in  this  application, 
in  regard  to  my  health,  habits  or  circumstances,  or  any  sus- 
pension from  or  voluntary  severing  my  connection  with  the 
order,  shall  forfeit  the  rights  of  myself  and  my  family  or 
beneficiary  to  all  benefits  and  privileges  therein." 

The  benefit  certificate  issued  to  Arnhorst,  which  is  also 
signed  by  him,  contains  the  following :  **  This  certificate  is 
granted  upon  the  express  condition  that  all  statements  and 
representations  made  by  the  said  member  in  his  application 
for  membership  in  said  council  «and  all  statements  made  to 
the  medical  examiner  by  him  are  true.  The  application  of 
the  member,  a  copy  of  which  is  hereto  attached,  is  hereby 
made  a  part  of  this  certificate."  *  *  *  "I  accept  this 
certificate  on  the  conditions  herein  named." 

The  evidence  also  shows  that  the  answers  made  by  Arn- 
horst, as  above  detailed,  were  untrue — at  least  they  did 
not  contain  the  whole  truth  in  relation  to  the  matters 
inquired  about  by  the  medical  examiner,  in  this,  that  it  was 
shown  by  several  witnesses  that  Arnhorst  was,  in  September 
and  December,  1893,  and  January,  1894,  afflicted  with 
what  was  termed  by  one  of  the  physicians  who  attended 
him,  gastroduodenitis,  from  which  he  suffered  intensely; 
that  hypodermic  injections  of  opium,  morphine  and  bis- 
muth were  used  to  relieve  his  sufferings;  that  during  his 
illness  he  was  treated  by  Drs.  Mai  and  Appel,  and  that  Dr. 
Mai  at  these  times  told  Arnhorst  the  name  of  his  ailment 
was  gastroduodenitis,  and  appellee  saj^s  Dr.  Mai  also  said  at 
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the  second  or  third  time  he  thought  it  was  appendicitis,  or 
something  similar. 

There  was  evidence  on  behalf  of  appellee  tending  to  show 
that  on  the  first  occasion  Dr.  Mai  attended  Arnhorst,  he 
was  only  suffering  from  inflammation  of  the  stomach,  and 
that  he  was  also  mistaken  in  his  diagnosis  of  Amhorst's 
trouble;  also  that  the  cause  of  his  death,  cancer,  was  in  no 
way  connected  with  or  attributable  to  his  condition  at  the 
time  he  was  treated  by  Drs.  Mai  and  Appel.  We  think  this 
evidence  was  immaterial,  for  the  reason  the  association  was 
entitled  to  the  full  truth  from  Arnhorst  at  the  time  of  his 
examination;  his  statements  in  his  application  and  medical 
examination  amounted  to  warranty,  and  had  he  told  the 
truth,  in  all  probability  the  benefit  certificate  would  never 
have  been  issued  to  him. 

Arnhorst  died  March  6,  1897,  after  having  answered  the 
bill  and  after  his  deposition  had  been  taken.  He  testified 
that  he  did  not  read  the  whole  application,  but  that  he  did 
not  recollect  whether  the  questions  and  answers  of  the  med- 
ical examination  were  read  to  him  or  not,  and  that  he  was 
at  liberty  to  examine  the  paper,  if  he  had  so  desired,  before 
he  signed  it.  He  also  testified  that  to  the  question  ^'  When 
did  you  last  consult  a  physician  ? "  his  answer  was,  ^'  I  was 
attended  by  a  physician  within  a  year  and  a  half,  and  again 
by  one  three  years  and  a  half,"  but  he  did  not  testify  as  to 
what  his  answers  were  to  the  two  questions  following, 
"  What  for  ? "  and  "  Give  name  and  address  of  physician." 
He  further  testified  that  after  he  was  treated  by  Dr.  Mc- 
Clelland, he  was  also  treated  by  Dr.  Mai  and  two  Doctors 
Appel,  but  the  applic^ition  and  medical  examiner's  report 
fail  to  show  that  either  of  these  three  physicians  treated 
him,  or  for  what  they  treated  him. 

That  Arnhorst's  application  was  a  part  of  the  insurance 
contract  between  him  and  the  association  and  his  answers 
to  the  above  questions  put  to  him  were  warranties  and  must 
be  truthfully  answered  in  order  that  the  contract  of  insur- 
ance bind  the  association  is  clearly  the  law,  and  fully 
established  by  the  authorities,  can  not,  in  our  opinion,  be 
questioned.     3  Joyce  on  Ins.,  Sees.  1951,  1957,  1962,  1970, 
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1972,  1974,  1975,  and  cases  cited;  Bloomington  Mut.  Life, 
B.  Ass'n  V.  Cummins,  53  111.  App.  537;  Morgan  v.  Blooming- 
ton  Mut.  Life  B.  Ass'n,  32  111.  App.  81;  Thomas  v.  Fame 
Ins.  Co.,  108  111.  91;  Northwestern  B.  &  Mutual  Aid  Ass'n 
V.  Hall,  118  111.  169. 

If  they  are  warranties,  their  materiality  to  the  risk  is 
immaterial,  and  the  question  of  good  faith  and  honesty  of 
the  insured  is  not  important. 

If  the  whole  contract  of  insurance,  including  the  applica- 
tion, medical  examiner's  report  and  benefit  certificate,  when 
construed  together,  do  not  make  the  aliswers  to  these  ques- 
tions warranties,  but  simply  representations,  still  they  are 
certiiinly  material  to  the  risk,  and  must  be  substantially 
true  in  order  to  make  the  association  liable.  1  Bacon  on 
Ben.  Societies,  Sec.  212,  230a;  Morgan  case,  supra;  Cum- 
mins case,  supra;  Continental  Life  Ins.  Co.  v.  Rogers,  119 
lU.  474;  Cobb  v.  Covenant  M.  B.  Ass'n,  153  Mass.  176;  Met- 
ropolitan Life  Ins.  Co.  v.  McTague,  49  N.  J.  Law,  587. 

Another  reason  why  this  insurance  certificate  should  be 
declared  void  and  surrendered  for  cancellation,  is  that  (if 
these  answers  are  material  to  the  risk,  and  they  certainly 
are)  Arnhorst  accepted  the  certificate  knowing  the  mis- 
representations made  to  the  medical  examiner,  and  retained 
it  for  more  than  a  year  and  a  half  among  his  other  valuable 
papers,  where  he  frequently- saw  it,  and  therefore  must  be 
charged  with  knowledge  of  what  the  answers  were.  By 
these  acts  he  adopted  and  approved  the  answers,  as  written 
by  the  medical  examiner,  and  appellee  can  not  now  claim 
any  benefit  from  his  contract  based  on  his  untruthful  state- 
ments. The  association  had  no  knowledge  that  the  state- 
ments were  untrue  until  a  few  days  before  the  bill  was  filed. 
New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  632,  and 
cases  cited;  American  Ins.  Co.  v.  Neiberger,  74  Mo.  167; 
Richardson  v.  Maine  Ins.  Co.,  46  Me.  394;  Goddard  v.  Mon- 
itor Ins.  Co.,  108  Mass.  56. 

The  decree  of  the  Superior  Court  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  decree  granting 
the  relief  prayed  in  the  bill. 

Reversed  and  remanded  with  directions. 
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City  of  East  St.  Louis  t.  Cornelias  Doaghertj. 

1,  CONTRIBUTORT  Nequgencb — What  X8  Not — A  person  can  not  be 
Baid  to  be  guilty  of  such  contributory  negligence  as  will  prevent  a  recov- 
ery,  who,  knowing  the  only  sidewalk  on  a  narrow  street  of  a  city  to  be 
in  a  dangerous  condition  and  a  pO^-tion  of  the  street  to  be  in  a  reason- 
ably safe  condition  for  travel,  deliberately  chooses,  on  a  dark  night, 
to  take  the  street  for  the  purpose  of  avoiding  almost  certain  injury  on 
the  walk,  and  is  injured  by  falling  into  a  dangerous  place  in  the  street. 

2.  Error — What  a  Party  Can  Not  Assign, — A  party  can  not  be 
alI6wed  to  successfully  invoke  the  aid  of  a  rule  of  law  and  then  com- 
plain when  his  opponent  asks  for  and  secures  the  aid  of  the  same  rule, 
whether  it  be  erroneous  or  not. 

8.  Excessive  Damages— ^J,a»/or  the  Loss  of  an  Eye.-^FoT  the  loss 
of  an  eye  by  a  locomotive  engineer,  as  a  result  of  negligence  on  the  part 
of  a  city  to  keep  its  street  in  a  reasonably  safer  condition  for  travel, 
$3,000  is  not  an  excessive  assessment  of  damages,  as  the  injury  disquali- 
fies him  from  pursuing  his  usual  avocation. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1897.  Affirmed. 
Opinion  filed  March  1,  1893. 

Statement  of  the  Case. 

This  is  an  action  on  the  case,  begun  in  1889,  in  the  City 
Court  of  East  St.  Louis,  by  appellee  against  appellant,  to 
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recover  damages  for  injuries  alleged  to  have  been  received 
by  appellee,  in  October,  1888,  in  consequence  of  the  negli- 
gence of  the  city  in  failing  to  keep  a  certain  street  of  the 
*  city,  known  as  Pratte  avenue,  in  a  reasonably  safe  condi- 
tion for  travel.  The  venue  of  the  ciise  was  changed,  by 
agreement,  first  to  the  City  Court  of  Alton,  and  afterward 
to  the  Circuit  Court  of  St.  Clair  County,  where  a  trial  was 
had  at  the  September  term,  1896,  and  appellee  recovered  a 
judgment  for  l|3,0()0  damages  against  the  city,  and  it  brings 
the  case  here  by  appeal.  The  facts  necessary  to  a  proper 
understanding  of  the  questions  raised  are  stated  in  the 
opinion. 

W.  H.  Bennett,  city  attorney,  for  appellant. 

The  city  is  not  bound  to  keep  its  whole  street  fit  and  safe 
for  foot  passengers;  it  is  not  bound  to  keep  the  driveway 
in  a  fit  and  safe  condition  for  pedestrians.  President,  etc., 
of  the  T^own  of  Harvard  v.  Senger,  34  111.  App.  223;  City 
of  Aurora  v.  Hill  man,  90  111.  61. 

A  person  is  guilty  of  contributory  negligence  who  goes 
into  danger  that  by  the  exercise  of  ordinary  care  he  might 
have  discovered.  City  of  Macomb  v.  Smithers,  6  111.  App. 
470;  City  of  Quincy  v.  Barker,  81  III.  300;  City  of  Cen- 
tralia  v.  Krouse,  64  111.  19;  City  of  Aurora  v.  Pulfer,  56 
111.  270. 

Where  danger  is  known  or  apparent  by  ordinary  obser- 
vation, or  reasonably  to  be  apprehended,  proof  of  positive 
or  special  care  to  avoid  it  must  be  made  to  warrant  a 
recovery.  Chicago,  B.  &  Q.  Ky.  v.  Olson,  12  111.  App.  245; 
Village  of  Kewanee  v.  Depew,  80  111.  119. 

A.  Flannigbn  and  L.  H.  Hitb,  attorneys  for  appellee. 

Mb.  Justiob  Bioelow  delivered  the  opinion  of  the  Court. 

By  the  errors  assigned,  appellant  insists  that  the  judg- 
ment of  the  Circuit  Court  should  be  reversed,  for  three  rea- 
sons: First,  because  appellee  was  guilty  of  negligence 
which  materially  contributed  to  the  injury  complained  of; 
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second,  because  thecoai-t,  at  the  request  of  the  plaintiff,  gave 
to  the  jury  an  improper  instruction;  third,  because  the  dam- 
ages assessed  by  the  jury,  for  which  the  court  rendered 
judgment,  are  excessive. 

Pratte  avenue,  a  street  of  the  city  of  East  St.  Louis,  is 
sixty  feet  in  width,  and  runs  about  east  and  west.  On  the 
south  side  of  the  street,  at  the  time  the  accident  occurred, 
was  a  plank  sidewalk,  built  up  some  distance  from  the 
ground,  the  inside  next  to  the  lots  being  from  four  to  six 
feet  in  height,  and  the  outside  next  to  the  street  less  than 
half  that  distance,  on  account  of  the  filling  in  of  the  street. 

The  great  burden  of  the  evidence  is,  that  for  a  consider- 
able period  of  time  before,  as  well  as  at  the  time  of  the  acci- 
dent, this  sidewalk  was  in  very  bad  condition,  and  unsafe 
for  travel.  A  section  of  it  ten  or  twelve  feet  in  length  had 
been  removed  for  a  long  time,  to  allow  teams  to  pass  to  a 
mill  on  an  adjoining  lot,  in  hauling  cinders,  and  had  never 
been  restored. 

In  the  str  eet,  and  near  the  north  side,  was  a  bridge  or 
platform,  built  on  trestle  work,  years  before,  which  had  been 
covered  with  plank,  and  was  formerly  used  by  coal  men  and 
teamsters  in  loading  coal  from  a  coal  yard,  but  for  some 
years  prior  to  1888,  it  had  remained  unused  for  any  purpose. 

The  open  space  of  this  trestle  work  had  been  partially 
filled  up,  the  stringers  had  decayed,  the  planks  were  loose 
and  broken,  and  it  was  generally  in  a  dilapidated  condition 
for  several  years  prior  to  1888. 

Between  this  bridge  and  the  sidewalk,  covering  the  space 
of  twenty-five  or  thirty  feet,  was  a  hard  road-bed  for  teams. 
There  were  no  lamps  on  the  street. 

Appellee  was  reasonably  familiar  with  the  street  and  side- 
walk, but  not  familiar  with  the  bridge  or  platform,  and  tes- 
tifies he  was  trying  to  keep  away  from  it  when  he  was 
injured.  He  was  about  forty-two  years  of  age,  a  railroad 
man,  having  been  both  fireman  and  engineer,  and  his  board- 
inghouse,  where  he  had  boarded  for  some  time,  was  on  "A" 
street,  about  four  hundred  feet  south  of  Pratte  avenue. 

Early  in  the  evening  of  October  29, 188S,  appellee  started 
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from  his  boarding  house  to  go  to  a  store  in  another  part  of 
the  city,  to  purchase  some  clothing,  but  the  evening  becom- 
ing dark  before  he  arrived  at  the  store,  he  concluded  to 
return  to  his  boarding  place  and  await  a  more  favorable 
time;  and,  on  his  return,  knowing  the  dangerous  condition 
of  the  sidewalk  on  Pratte  avenue,  he  took  the  middle  of  the 
traveled  portion  of  the  street,  and  when  near  the  bridge,  or 
trestle  work,  he  tripped  or  stumbled  over  some  broken 
pieces  of  plank,  and  pitched  into  the  trestle  work  and  debris 
there,  and,  coming  in  contact  with  a  piece  of  broken  board 
or  plank,  one  of  his  eyes  was  totally  destroyed,  and  he  was 
otherwise  bruised  and  injured  and  unable  to  extricate  him- 
self from  the  mud,  but  his  groans  soon  attracted  the  atten- 
tion of  some  passing  railroad  men,  who  took  him  out,  took 
him  to  his  boarding  place,  where  he  was  laid  up,  unable  to 
do  any  labor  for  about  eight  months. 

This  is  a  mild  statement  of  the  facts  as  they  appear  in 
the  record,  and  on  them  this  court  is  asked  to  reverse  the 
judgment  of  the  Circuit  Court,  because  of  appellee's  negli- 
gence, and  the  case  of  City  of  Aurora  v.  Hillman,  90  111. 
61,  also  the  case  of  Town  of  Harvard  v.  Senger,  34  lU. 
App.  223,  are  relied  on  as  authority  for  so  doing. 

The  facts  in  neither  of  these  cases  are  similar  to  the  facts 
appearing  in  this  record.  It  is  true,  the  Supreme  Court  said, 
in  the  first  case,  "  We  are  not  prepared  to  hold  that  a  pedes- 
trian has  an  equal  right  with  one  who  drives  a  carriage,  to 
travel  in  and  along  the  driveway  of  a  public  street,  or  that 
the  city  is  under  any  obligation  to  keep  such  driveway, 
longitudinally,  in  a  fit  and  safe  condition  for  pedestrians.^' 
It  is  also  true  that  this  language  is  quoted  approvingly  by 
the  Appellate  Court  in  the  latter  case.  In  the  Aurora  case, 
one  of  the  grounds  on  which  appellant  relied  for  a  reversal 
of  the  judgment  was,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  presumably  because  he  knew  the  side- 
walk on  which  he  was  injured  was  in  a  dangerous  condition 
to  travel  upon,  and  hence  it  was  his  duty  to  have  taken  the 
traveled  street,  since  the  court  immediately  following  what 
we  have  above  quoted,  further  says :  "  We  assuredly  can 
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not  hold  appellee  was  guilty  of  negligence  in  not  taking 
the  middle  of  the  street." 

This  case  would  be  much  like  the  Town  of  Harvard  case 
had  the  sidewalk  on  the  south  side  of  Pratte  avenue  been  in 
a  reasonably  safe  condition  for  travel,  and  a  street  lamp  had 
been  burning  near  the  place  where  appellee  was  injured; 
but  since  neither  fact  existed,  we  fail  to  see  wherein  that 
case  is  any  authority  for  a  reversal  of  the  judgment  in  this 
case. 

We  are  not  prepared  to  hold  that  where  a  person,  know- 
ing the  only  sidewalk  on  a  narrow  street  of  a  city  is  in  a 
dangerous  condition,  and  a  portion  of  the  street  is  in  a  rea- 
sonably safe  condition  for  travel,  deliberately  chooses  in  a 
dark  night  to  travel  on  the  street,  for  the  purpose  of  avoiding 
almost  certain  injury,  and  is  injured  by  falling  into  a  danger- 
ous place  encroaching  on  one  side  of  the  traveled  part  of  the 
street,  that  has  been  there  for  years,  and  no  lamp  is  there 
to  warn  him  of  danger,  that  the  person  is  guilty  of  such 
contributory  negligence  as  will  prevent  a  recovery  for  such 
injury. 

The  instruction  complained  of  is  as  follows :  **  2.  The 
court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  plaintiff,  while  passing  along  Pratte  street,  one  of 
the  streets  of  said  city,  was  injured,  as  alleged  in  the  decla- 
ration, and  that  the  injury  would  not  have  happened  to  him  if 
the  said  street  had  been  in  reasonably  good  repair  and  safe 
condition,  then  the  defendant  is  liable  for  such  injury,  pro- 
vided the  jury  believe  from  the  evidence  that  the  plaintiff 
was  exercising  all  due  care  and  caution  to  avoid  injury  while 
passing  over  said  street,  and  that  the  city  did  not  use  rea- 
sonable care  to  keep  said  street  in  ^  reasonably  safe  repair 
and  condition." 

The  portion  of  the  instruction  claimed  to  be  erroneous, 
consists  of  the  words,  ^^  if  the  said  street  had  been  in  reason- 
ably good  repair  and  safe  condition,"  and  it  is  contended 
that  the  jury  understood  them  as  meaning  that  the  street 
was  not  in  "  reasonably  good  repair  and  safe  condition." 
The  instruction  contains  but  one  paragraph,  which  should 
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all  be  read  together,  and  when  this  is  done  the  objection 
would  seem  to  be  removed;  but  whether  it  is  or  not,  appel- 
lant is  in  no  condition  to  complain,  as  appellant's  counsel 
asked,  and  the  court  gave  to  the  jury,  the  following  instruc- 
tion :  "  To  recover  in  an  action  of  this  character  the  party 
injured  should  be  free  from  contributory  negligence,  viz. : 
If  he  knew,  or  in  the  exercise  of  reasonable  care  and  caution 
m'<rht  have  known,  of  the  defect  or  obstruction,  and  could, 
or  ought  reasonably  to  have  avoided  it  by  going  outside 
ui-  around  it,  and  did  not,  then  he  can  not  recover  for  any 
injury  which  he  may  sustain.^' 

This  instruction,  as  will  readily  be  seen,  contains  the  same 
fault  (if  it  be  a  fault)  that  appellant  complained  of.  A 
party  can  not  be  allowed  to  successfully  invoke  the  aid  of 
a  rule  of  law,  and  then  complain  when  his  opponent  asks 
for  and  secures  the  aid  of  the  same  rule,  whether  it  be 
erroneous  or  not. 

Another  and  sufficient  answer  to  the  objection  that 
plaintiff's  instruction  harmed  the  defendant  is,  that  the  fact 
claimed  to  be  assumed  in  it  was  not  contested  before  the 
jury.  Defendant  called  but  two  witnesses,  and  neither  tes- 
tified a  word  concerning  the  trestle  work,  hence  the  instruc- 
tion, if  faulty,  did  no  harm.  Miller  et  al.  v.  Kirby,  74  111. 
242. 

Appellant's  counsel  insist  that  the  damages  should  be 
"  compensatory  only,"  meaning,  we  suppose,  compensation 
for  his  financial  loss.  Without  stopping  to  inquire  if  this 
rule  is  the  correct  one  to  be  applied  to  a  case  like  this,  it  is 
suflicient  to  observe  that  when  we  take  into  consideration 
the  fact  that  by  the  loss  of  an  eye  appellee  was  forever  dis- 
qualified from  running  a  locomotive  again,  and  so  deprived 
of  earning  much  larger  wages  than  he  can  expect  to  receive 
in  any  other  calling,  also  the  fact  that  he  was  totally  dis- 
qualified for  the  period  of  eight  months  from  doing  any 
labor  and  had  a  doctor's  bill  to  pay,  and  the  still  further 
fact  that  (for  some  reason  unknown  to  us)  nearly  eight 
years  elapsed  from  the  time  the  suit  was  begun  until  the  trial 
of  it,  which  on  account  of  the  loss  of  the  use  of  the  money,  ren- 
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dered  the  judgment  when  recovered  of  much  less  value  than 
it  would  have  been  had  the  case  been  promptly  tried,  we 
can  not  say  that  the  jury  did  not  take  the  same  view  of  the 
mode  of  computing  the  damages  that  the  counsel  does. 

We  do  not  think  the  damages  excessive,  and  as  the  rec- 
ord contains  no  error  of  which  appellant  has  any  reason  to 
complain,  the  judgment  of  the  Circuit  Court  is  aJQSrmed. 


Teutonia  Insurance  Co.  v.  John  Beard. 

1.  Pleading — TmmatericU  Issues  Defined. -—An  immateria]  iasne  is, 
when  that  which  is  materially  alleged  by  the  pleadings  is  not  trav- 
ersed, but  an  issue  taken  on  such  a  point  as  will  not  determine  the 
merits  of  the  cause. 

2.  Immaterial  Issues— iVbf  Helped  by  a  Verdict— An  immaterial 
issue  is  not  aided  by  a  verdict 

3.  Admissions— In  Pleadings.— In  pleading,  a  material  fact  asserted 
by  one  side  and  not  denied  by  the  other,  is  admitted. 

Assnmpsit,  on  a  policy  of  insurance.  Appeal  from  the  City  Court  of 
East  St.  Louis;  the  Hon.  B.  H.  Canbt,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1897.    Reversed,  with  a  finding  of  facts. 

M.  Millard  and  Thomas  Bates,  attorneys  for  appellant 

Jesse  M.  Freels  and  Crow  &  Dempsy,  attorneys  for 
appellee. 

^  Mr.  Justice  Wokthington  deliyered  the  opinion  op  the 
Court. 

This  suit  was  brought  by  appellee  to  recover  upon  a 
policy  of  insurance.  The  policy  insured  against  all  direct 
loss  by  fire,  except  as  therein  provided,  a  two-story  and 
basement  frame,  gravel  roof,  iron  clad  building,  foundations, 
and  all  permanent  fixtures,  occupied,  etc.  Said  policy 
provided  as  follows : 

^^  It  is  hereby  agreed  that  said  policy  insures  against  any 
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loss  or  damage  caused  by  lightning  to  the  property  insured, 
not  exceeding  the  sum  insured  nor  the  interest  of  the 
insured  in  the  property,  and  subject  in  all  respects  to  the 
terms  and  conditions  of  the  policy  hereby  referred  to.  But 
losses  occurring  by  reason  of  cyclones  or  wind  storms, 
whether  such  storms  be  of  electric  origin  or  not,  are  not 
hereby  covered  or  included. 

*•  If  a  buihling  or  any  part  thereof  fall,  except  as  the  re- 
sult of  fire,  all  insurance  by  this  policy  on  such  building  or 
its  contents  shall  immediately  cease. 

"  This  policy  is  made  and  accepted  subject  to  the  fore- 
going stipulations  and  conditions,"  etc. 

The  declaration  avers  that  said  basement  in  said  policy 
mentioned  was  destroyed  by  fire,  whereby  the  plaintiff 
sustained  loss. 

Appellant  pleaded  the  general  issue  and  three  special  pleas. 

The  third  special  plea  is  as  follows : 

''And  for  a  further  plea  in  this  behalf,  the  defenda.nt 
aays  it  is  provided  in  said  policy,  that  if  the  said  building 
or  any  part  thereof  should  fall,  except  as  the  result  of  fire, 
all  insurance  by  and  under  said  policy  should  immediately 
cease;  and  defendant  avers  that  tho  loss  and  damage  com- 
plained of  did  not  occur  until  after  the  said  building  had  been 
blown  down  by  a  cyclone  and  wind  storm,  whereby  it  fell 
down  and  rendered  the  said  policy  void  before  any  damage 
was  caused  by  fire,  and  this  defendant  is  ready  to  verify." 

To  this  special  plea  appellee  replied  that  the  "  said  base- 
ment of  said  policy  (we  quote  from  the  record)  of  insurance 
and  in  said  declaration  mentioned,  did  not  fall,  nor  any  part 
thereof,  except  as  the  result  of  the  said  fire,"  concluding  to 
the  country.  To  this  replication  appellant  joined  issue. 
Appellee  insists  that  as  appellant  joined  issue  on  his  replica- 
tion to  the  third  plea,  and  that  as  the  basement  did  not  fall 
down  before  the  fire,  although  the  building  fell  down,  that 
he  can  recover  for  the  destruction  of  the  basement  Appel- 
lee^s  replication  did  not  answer  appellant's  third  plea.  That 
plea  averred  the  loss  by  fire  did  not  occur  before  "  the  build- 
ing was  blown  down." 

Vol.  LXXIV  a 
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Appellee  replied  that  the  fire  occurred  before  the  base- 
ment fell  down.  His  replication  did  not  answer  the  plea. 
An  immaterial  issue  was  thus  presented. 

^'  An  immaterial  issue  is,  where  that  which  is  materially 
alleged  by  the  pleadings  is  not  traversed,  but  an  issue  taken 
on  such  a  point  as  will  not  detennine  the  merits  of  the  case." 
A  verdict  can  not  help  an  immaterial  issue.  Tidd's  Prac- 
tice, side  page  921.  Such  an  issue  being  immaterial  is  not 
aided  by  a  verdict.     Young  v.  Paris,  69  111.  App.  449. 

It  is  a  rule  in  pleading  that  a  material  fact  asserted  on  one 
side  and  not  denied  by  the  other  is  admitted.  Simmons  V. 
Jenkins,  76  111.  479;  McOorinick  v.  Hase,  66  111.  319;  Affeld 
V.  People,  12  III.  App.  502. 

The  averment  that  the  building  fell  down  before  the  fire, 
and  that  the  policy  became  void  from  the  time  of  falling 
was  a  material  averment.  It  was  not  answered  by  replying 
that  the  basement  did  not  fall  before  the  fire.  The  facts 
in  the  case  are  that  on  the  27th  of  May,  1896,  a  wind  storm 
struck  East  St.  Louis,  blowing  down  and  completely  wreck- 
ing the  house  of  appellee.  His  statement  in  evidence  is  *'  the 
entire  building  was  a  mass  of  ruins  above  the  first  floor 
after  the  tornado  struck  it.  It  was  a  mass  of  ruins  down 
to  the  basement,  and  did  not  present  the  appearance  of  a 
building  from  the  first  floor  up." 

Bichard  Lee,  for  appellee,  testified,  ^'  It  was  all  in  one 
heap;  it  did  not  look  like  a  building;  it  was  a  mass  of  ruins. 
The  first  fioor  is  level  with  the  street.  It  was  a  two-storv 
building." 

C.  F.  Rodenburg,  for  appellee,  testified,  "  The  building 
was  completely  demolished  by  the  tornado  down  to  the  first 
floor,  no  damage  by  fire  was  done  to  the  building  until  after 
it  was  blown  down." 

Shortly  after  the  destruction  caused  by  the  tornado,  the 
ruins  caught  fire  from  a  building  jiear  by,  and  the  rf^ftm, 
together  with  the  basement,  were  consumed.  The  jury 
found  for  the  appellee  in  the  sum  of  $500,  for  which  sum 
and  costs  judgment  was  rendered.  Appellee  had  a  tornado 
policy  from  another  company  upon  the  property  for  $1,500 
which  he  collected. 
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The  policy  upon  which  this  suit  is  brought  insured  the 
building  as  a  whole,  and  not  its  separate  parts.  The  words 
"  a  two-story  and  basement,  frame,  grave^  roof,  iron  clad 
building,  foundations"  are  descriptive  of  the  building  insured. 
There  was  no  separate  and  distinct  insurance  of  a  ^^  base- 
ment frame  "  or  of  a  "  gravel  roof  "  or  of  "  foundations." 
They  were  all  parts  of  the  building.  In  the  language  of  the 
condition  of  the  policy  "  If  any  part  of  the  building  fell 
down,  except  as  the  result  of  fire,  all  insurance  on  such 
building  was  to  cease."  Appellee  accepted  the  policy  with 
this  condition.  The  building  was  blown  down,  and  no  fire 
occurred  until  after  it  was  a  mass  of  debris. 

Under  the  pleadings  and  evidence  there  is  no  right  of 
recovery.  Similar  conditions  have  been  upheld  by  the  courts. 
In  Huck  et  al.  v.  Globe  Ins.  Co.  et  al.,  127  Mass.  806,  the 
court  say :  "  The  manifest  interest  and  purpose  of  the  clause 
inserted  in  each  of  these  policies,  by  which  it  is  provided 
that  if  a  building  shall  fall,  except  as  the  result  of  fire,  all 
insurance  by  this  company  shall  immediately  cease  and 
determine,  is  that  the  insurance,  whether  upon  the  building 
or  its  contents,  shall  continue  only  while  the  building  remains 
standing  as  a  building,  and  shall  cease  when  the  building 
has  fallen  and  become  a  ruin."  To  the  same  effect  are 
Liverpool  and  London  Globe  Ins.  Co.  v.  Ende,  66  Texas, 
124;  Nave  v.  Home  Mut.  Ins.  Co.,  37  Mo.  481.  The  force  of 
such  a  condition  is  recognized  in  Fireman's  Fund  Ins.  Co.  v. 
Congregation  Bodeph  Sholom,  80  111.  658. . 

Upon  such  a  state  of  facts  under  the  condition  of  the  pol- 
icy above  referred  to,  the  court  should  have  given  the 
instruction  asked  by  defendant  '^  that  the  plaintiff  is  not 
entitled  to  recover  and  a  verdict  shpuld  be  rendered  for 
defendant." 

The  judgment  of  the  trial  court  is  reversed. 

Statement  of  Facts  to  be  Inoobporated  in  the  Judgment. 

Appellee's  house  was  insured  under  the  following  descrip- 
tion: "A  two-story  and  basement,  frame,  gravel  roof, 
iron-clad  building,  foundations  and  all  permanent  fixtures," 
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etc.  The  policy  contained  this  provision:  "  If  a  building  or 
any  part  thereof  fall  except  as  a  result  of  fire,  all  insurance 
by  this  policy,  on  such  building  or  its  contents,  shall  im- 
mediately cease."  It  also  contained  this  provision:  "  This 
policy  is  made  and  accepted  subject  to  the  foregoing  stipu- 
lations and  conditions." 

The  building  was  blown  down  by  a  cyclone.  Subsequent 
to  its  being  blown  down  the  debris  caught  fire  from  some 
adjoining  property  on  fire,  and  was  consumed.  This  suit 
is  to  recover  for  damages  by  fire  to  the  basement  of  the 
building. 


^  ^1  H.  Tompkins  t.  M.  Lang  et  al. 
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101    1612        1.    Injunctions— jBes^rointngr  the  CoUection  of  Judgments. — ^When  a 

party  invokes  the  aid  of  a  court  of  equity  to  enjoin  the  coUection  of  a 

judgment  at  law,  the  validity  of  such  judgment  can  not  be  inquired  into, 

unless  it  appears  that  no  debt  is  owing  for  which  the  judgment  could 

have  been  equitably  rendered,  or  that  such  party  is  not  equitably  bound 

to  pay  any  part  of  it,  or  that  he  has  tendered,  at  least  in  his  biU,  such 

part  of  the  debt  as  he  is,  in  equity,  bound  to  pay. 

2.  Same — Questions  to  he  Considered,^The  question  upon  a  bill  in 
equity  to  enjoin  the  collection  of  a  judgment  is  not,  is  the  judgment 
legally  valid,  but,  is  the  debt  equitably  just  and  ought  it  in  good  con- 
science to  be  paid. 

8.  JUDOMENTS— JVe«4mp<u>?w  in  Favor  o/.— The  presumption  is  in 
favor  of  the  justness  of  a  judgment,  in  a  proceeding  to  enjoin  its  coUec- 
tion,  and  the  burden  is  upon  the  person  seeking  to  enjoin  to  show  himself 
equitably  not  bound  to  pay  it. 

Bill  for  an  Injanctlon.— Appeal  from  the  Circuit  Court  of  Wayne 
County;  the  Hon.  Edmund  D.  YoUNaBLOOD,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion  filed  March 
1, 1898. 

J.  R.  Holt,  attorney  for  appellant. 

Greighton,  Krameb  &  Kramer  and  A.  M.  Elliott,  attor- 
neys for  appellees. 
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Mr.  Pbesiding  Justice  Cbbighton  delivesed  the  opinion 
OF  the  Couet. 

This  was  a  bill  in  chancery  filed  by  appellant  in  the 
Wayne  Circait  Court,  and  in  substance  as  follows :  Appel- 
lee M.  Lang,  on  the  17th  day  of  April,  1891,  commenced 
suit  against  appellant  before  one  Claud  O.  Ellis,  a  justice  of 
the  peace;  on  the  22d  day  of  April,  1891,  judgment  was 
rendered  by  said  justice  on  default  against  appellant  for 
$157.75;  execution  was  first  issued  on  the  24th  day  of 
December,  1895,  by  one  A  M.  Elliott,  a  justice  of  the  peace; 
a  transcript,  certified  by  said  Elliott,  as  such  justice,  was 
filed  in  the  office  of  the  clerk  of  the  Circuit  Court  on  the 
29th  day  of  February,  1896;  on  the  9th  day  of  March,  1896, 
the  clerk  issued  execution  and  delivered  the  same  to  appel- 
lee K.  Dickey,  the  sheriff  of  said  county;  that  said  sheriff 
thereupon  levied  on  lands  of  appellant  and  advertised  same 
for  sale,  and  unless  enjoined  would,  in  pursuance  of  his 
levy,  sell  the  lands. 

Lang  and  the  sheriff  are  made  defendants  to  the  bill. 
The  prayer  is  for  injunction  restraining  the  sheriff  ^^  from 
further  proceedings  by  virtue  of  the  execution "  and  for 
general  relief.  A  temporary  writ  of  injunction  was  granted 
May  29,  1896.  At  the  next  term  of  the  court  defendants 
filed  their  general  demurrer  to  the  bill,  which  the  court 
sustained,  and  dissolved  the  injunction;  and  upon  sugges- 
tions filed  by  defendants  assessed  damages  at  $15,  and 
dismissed  appellant's  bill. 

Appellant  appeals  and  assigns  a  number  of  errors,  but 
the  substance  of  them  aU  is :  The  court  erred  in  sustaining 
defendants'  demurrer,  dissolving  the  injunction,  assessing 
damages  and  dismissing  his  bill.  It  is  suggested  in  sup- 
port that  the  judgment  is  void  because  Justice  Ellis  had  no 
jurisdiction  over  appellant  to  render  judgment  against  him 
by  default  at  the  time  judgment  was  rendered;  and  that  the 
transcript,  execution  and  levy  are  void,  because  the  record 
does  not  show  that  Justice  Elliott  was  successor  to  Justice 
Ellis,  and  because  no  execution  had  issued  on  the  judgment 
within  a  year  after  its  rendition  by  the  justice. 
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The  transcript  and  execution  are  mere  means  provided 
by  law  for  collecting  a  justice  judgment.  Appellant  was 
himself  defendant  in  the  execution  he  sought  to  enjoin. 
The  allegations  and  prayer  of  his  bill  present  a  case  invok- 
ing the  court  to  enjoin  a  judgment  at  law,  nothing  more  or 
less.  In  such  case  the  validity  of  the  judgment  or  proc- 
esses can  not  be  inquired  into  by  a  court  of  equity,  unless 
it  appears  that  no  debt  is  owing  for  which  judgment  could 
equitably  be  rendered,  or  that  complainant  is  not  equitably 
bound  to  pay  any  part  of  the  debt,  or  that  the  amount 
Avhich  he  is  equitably  bound  to  pay  is  tendered,  at  least, 
« in  the  bill." 

This  bill  neither  denies  that  appellant  was  indebted  to 
appellee  Lang  at  the  time  judgment  was  rendered,  to  the 
full  amount  of  the  judgment,  nor  offers  to  pay  the  debt;  nor 
does  it  set  up  any  equitable  excuse  for  not  having  paid  or 
offered  to  pay  the  debt. 

The  statute  is  imperative  and  provides,  "  Only  so  much 
of  any  judgment  at  law  shall  be  enjoined  as  the  complainant 
shall  show  himself  equitably  not  bound  to  pay."  The  ques- 
tion in  equity  between  parties  to  a  judgment  when  it  is 
sought  to  enjoin  collection,  is  not,  is  the  judgment  legally 
valid,  but,  is  the  debt  equitably  just,  and  ought  it  in  good 
conscience  to  be  paid.  The  presumption  is  in  favor  of  the 
justness  of  the  judgment,  and  the  burden  is  on  complainant 
to  show  himself  "  equitably  not  bound  to  pay." 

It  was  not  error  to  sustain  the  demurrer  and  dissolve  the 
injunction. 

The  statute  provides,  upon  dissolution  of  injunction  in  such 
case,  that  the  complainant  shall  pay  such  damages  as  the 
court  shall  award,  not  exceeding  ten  per  centum  on  the  sum 
released  from  the  injunction.  It  was  the  duty  of  the  court, 
after  dissolution  of  the  injunction,  upon  suggestion  of  defend- 
ants, to  award  damages,  and  the  amount  awarded  is  not 
excessive  and  is  within  the  statutory  limit.  We  see  no  reason 
why  this  case  should  not  be  affirmed. 

Affirmed. 
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1.  Cities   and  YiLLKQES—Liability  for  Irijurien  When  Different 
Causes  Exist,— A.  city  may  be  liable  for  injuries  resulting  from  its  neg- 
ligence in  failing  to  keep  a  street  in  proper  condition  even  when  the  ^^^     ^.j 
defective  street  is  not  tlie  sole  cause  of  the  injury,  provided  the  injured  i06    «625 
party  is  not  at  fault 

2.  Negligence— WTien  a  Question  of  Law,— Where  a  statute  or  ordi- 
nance imposes  a  duty,  or  cliaracterizes  an  act  as  negligent,  proof  of  the 
act  establishes,  in  law,  negligence. 

3.  Same—  When  a  Question  of  Fact. — ^In  most  cases  involving  a  com- 
mon law  duty  it  is  for  the  jury,  not  only  to  determine  the  facts  as  to 
the  conduct  of  the  party  charged  with  negligence,  or  required  to  show 
due  care,  but  also  to  determine  whether  or  not  such  facts  as  are  proven 
under  all  the  surrounding  circumstances  and  conditions  shown  by  the 
evidence,  do,  in  fact,  constitute  negligence. 

4.  Same — When  the  Court  May  Assume  it, — Where,  upon  a  given 
state  of  facts,  or  when  all  the  facts  are  undisputed,  or  when,  after  con- 
ceding as  true  all  the  evidence  tends  to  j^rove  in  favor  of  the  party 
charged  with  negligence,  it  is  apparent  that  all  reasonable  minds  will 
agree  that  the  act  and  conduct  shown  does  in  fact  constitute  negligence, 
the  court  will  assume  its  existence  and  apply  the  law  accordingly. 

5.  Same — When  the  Court  is  in  Doubt.— When  the  court  is  in  doubt 
88  to  whether,  upon  the  whole  evidence,  all  reasonable  minds  will  agi*ee 
as  to  what  mifterial  facts  are  proven,  or  when  the  law  does  not  expressly 
characterize  the  acts  proven,  and  the  court  is  in  doubt  as  to  whether, 
upon  the  whole  evidence,  all  reasonable  minds  will  agree  that  the  acts 
and  conduct  shown  do,  in  f^t,  constitute  negligence,  the  question  must 
be  submitted  to  a  jury  for  its  determination. 

ft.  Qaub— Duty  of  the  Court  in  Applying  the  Rules.— Jn  applying  the 
rules  relating  to  negligence  and  ordinary  care  to  an  appellee,  this  court 
must  give  him  the  benefit  of  considering  to  be  true  every  fact  favorable 
to  his  case  which  there  is  any  evidence  tending  to  prove. 

7.  Ordinary  Care— Dw^y  to  Exercise,— It  is  the  duty  of  a  person  to 
exercise  that  care  and  caution  for  his  own  safety  that  persons  of  ordi- 
nary prudence  would  ordinarily  exercise  under  the  same  or  similar  cir- 
cumstances. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  lij97.  Affirmed. 
Opinion  filed  March  1,  1898. 

M.  W.  Borders,  attorney  for  appellant. 
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Dillon  lays  down  the  rule  that  there  can  be  no  recovery 
if  the  injury  be  caused  by  the  unskillf ulness  or  want  of  care 
on  the  part  of  the  driver,  or  if  it  can  be  shown  that  the 
plaintiff,  by  his  own  want  of  care,  directly  caused  the  acci- 
dent. Dillon  on  Municipal  Corporations,  VoL  -2,  1264,  and 
cases  cited  in  notes  2  and  3. 

Any  want  of  ordinary  care  in  the  traveler  which  contrib- 
utes approximately  to  his  injury  will  bar  his  recovery;  and 
where  his  want  of  care  is  undeniable,  he  will  be  held  guilty 
of  contributory  negligence  as  a  matter  of  law.  Am.  and 
Eng.  Ency.  of  Law,  VoL  4,  58,  and  note  1. 

The  courts  of  several  of  the  States  have  decided  that  to 
leave  a  horse  unfastened  in  a  public  street  is  undoubted 
negligence.  Norris  v.  Kohler,  41  N.  Y.  42;  Deville  v. 
Southern  Pac.  R.  E.  Co.,  60  Cal.  383;  Morris  v.  Phelps, 
2  Hilt.  38. 

Where  a  horse  is  frightened  at  cows  and  runs  away  and 
strikes  an  obstruction  in  a  street  there  can  be  no  recovery. 
Perkins  v.  Inhabitants  of  Fayette,  68  Me.  152;  see  also  Moss 
V.  City  of  Burlington,  60  Iowa,  438;  Jackson  v.  Town  of 
Bellevieu,  30  Wis.  250;  Am.  and  Eng.  Ency.  of  Law,  Vol.  4, 
58,  note  1. 

Babthel  &  Farmer,  attorneys  for  appellee. 

A  charge  of  negligence,  especially  where  the  evidence  is 
conflicting,  presents  a  question  of  fact  for  the  jury;  and 
unless  their  finding  is  clearly  against  the  weight  of  the  evi- 
dence, it  will  be  taken  as  final.  Chicago,  M.  &  St.  P.  TL 
E.  Co.  V.  Krueger,  23  111.  App.  639. 

Mr.  Presiding  Justice  Creighton  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant in  the  Circuit  Court  of  St  Clair  County,  to  recover 
damages  for  a  personal  injury. 

Trial  was  by  jury. 

Verdict  and  judgment  for  appellee  for  $20.  Appellant 
duly  excepted,  brings  tha  case  to  this  court,  and  assigns  as 
error : 
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That  the  court  refused  proper  instructions  asked  on  be- 
half of  appellant;  that  the  court  improperly  instructed  the 
jury  on  behalf  of  appellee,  and  that  the  verdict  is  contrary 
to  the  law  and  to  the  evidence. 

The  testimony  shows  that  on  the  day  of  the  injury  appel- 
lee and  a  companion,  in  a  one-horse  wagon,  with  a  gentle 
horse,  drove  into  an  alley  which  extended  across  Tenth  , 
street,  in  the  city  of  Belleville,  and  stopped  at  a  place  about 
one  hundred  feet  from  said  street,  and  there  engaged  in 
unloading  some  tools  and  mortar  boards  from  the  wagon. 
When  the  wagon  stopped,  his  companion  got  out,  and  appel- 
lee stepped  behind  the  seat,  threw  the  lines  across  it,  and 
commenced  to  hand  the  "  stuff "  out.  While  the  two  men 
were  thus  engaged,  the  horse  from  some  unknown  cause 
started  to  run.  Appellee  immediately  seized  the  lines  and 
while  making  timely  and  diligent  effort  to  properly  guide 
and  control  the  horse,  it  ran  up  on  Tenth  street;  the  wagon 
struck  the  street  car  track,  was  upset,  throwing  appellee 
out  and  breaking  both  bones  of  his  left  arm,  from  which  he 
suffered  great  pain,  and  was  unable  to  work  for  three 
months. 

He  was  n  brick-layer  by  trade,  and  when  at  work  earned 
forty-five  cents  per  hour,  and  that  was  the  busy  season  of 
the  year.  His  wagon  was  also  broken.  The  ties  and  rails 
of  the  street  car  track  at  the  place  in  Tenth  street,  were 
elevated  above  the  surface  of  the  street  eight  or  ten  inches, 
and  had  been  so  for  many  months.  As  to  a  number  of  facts 
embraced  in  the  foregoing  statement  the  testimony  is  con- 
flicting, but  we  state  them  as  the  jury  might  reasonably 
have  found,  and  as  the  jury  evidently  did  find  them  to  be. 

Appellee  asked  the  court  to  give  the  jury  two  instructions 
defining  the  duty  of  one  when  surrounded  by  known  dan- 
ger. The  instructions  state  the  law  of  such  cases  correctly 
enough,  but  the  evidence  here  does  not  call  for  the  applica- 
tion of  the  law.  The  criticism  upon  appellee's  second 
instruction  is  hypercritical.  The  objection  urged  against 
appellee's  third  instruction  is,  that  it  assumes  that  the  city 
had  notice  of  the  condition  of  Tenth  street.    The  instruo- 
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tion  is  bad  in  that  respect,  but  in  so  far  as  a  bad  instruction 
can  be  cured  by  others  given  which  state  the  law  correctly, 
that  was  done  in  this  case.  The  law  upon  that  question  is 
correctly  stated*  in  six  separate  instructions.  True,  it  is 
omitted  in  one  that  ought  to  have  contained  it;  and  also  it 
is  true,  that  in  a  very  close  case  where  there  is  grave  doubt 
whether  substantial  justice  has  been  done,  each  instruction 
should  state  the  law  correctlv  or  there  should  be  a  reversal: 
but  in  this  case  there  is  no  such  doubt  in  appellant's  favor. 

Appellant  asked  an  instruction  directing  the  jury  to  find 
for  the  defendant,  which  the  court  refused. 

In  support  of  this  instruction  it  is  contended  that  there 
can  be  no  recovery  against  the  city  on  account  of  obstruc- 
tions or  defects  in  a  street,  where  fright  of  the  injured 
party's  horse,  not  caused  by  the  condition  of  the  street,  in 
any  way  contributed  to  the  injury,  and  Jackson  v.  The 
Town  of  Bellevieu,  30  Wis.  250,  Moss  v.  City  of  Burling- 
ton, 50  Iowa,  438,  and  Perkins  v.  Inhabitants  of  Fayette,  68 
Maine,  152,  are  cited. 

The  Wisconsin  case  was  for  injury  to  a  horse  which  became 
frightened,  escaped  from  its  driver,  broke  loose  from  the 
wagon,  '^  ran  unchecked  back  through  the  first  field  and 
through  another  intervening  between  that  and  the  highway 
and  running  along  the  highway  fell  into  a  gully  adjacent  to 
the  road,"  and  was  killed.  It  was  held  there  could  be  no 
recovery,  because  at  the  time  and  place  of  the  injury  no 
one  was  in  charge  of  the  horse  to  exercise  ordinary  care, 
'^  so  as,  if  possible,  by  that  means  to  have  prevented  the 
injury." 

The  Iowa  case  was  also  for  injury  to  a  horse.  The  horse 
was  hitched  to  a  post,  became  frightened,  broke  loose,  "  ran 
on  Eighth  street  across  Market  and  down  the  declivity 
*    *    *    and  was  killed." 

The  court  held,  on  the  same  grounds  as  in  the  Wisconsin 
case,  that  there  could  be  no  recovery,  and  says,  in  substance, 
if  the  plaintiff  had  been  in  charge  of  his  horse  at  the  time  it 
became  frightened  he  might  have  been  able  to  guide  or  check 
it,  so  as  to  have  prevented  the  injury.    In  the  case  before 
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US  appellee  was  in  charge  of  his  horse  and  doing  all  he  could 
to  guide  and  check  it,  '^  so  as,  if  possible,  by  that  means  to 
prevent  injury/' 

The  Maine  case  was  for  injury  to  the  person  of  the  owner 
whose  horse  became  frightened,  ran  and  became  unmanage- 
able while  being  driven  to  a  wagon  along  a  public  street, 
and  one  of  the  wheels  of  the  wagon  struck  a  rock,  which 
obstructed  the  street,  by  which  the  wagon  was  upset  and 
the  plaintiff  thrown  out  and  severely  hurt.  The  court  held 
that  the  plaintiff  could  not  recover,  because  of  a  statute  of 
that  State  and  prior  decisions  of  their  court  construing  such 
statute. 

No  such  statute  or  state  of  law  exists,  upon  that  subject, 
in  this  State;  and  we  hold  the  law  to  be,  that  a  city  may  be 
liable  in  a  proper  case  even  when  the  defective  street  is  not 
the  sole  cause  of  the  injury,  provided  the  injured  party  was 
not  at  fault. 

It  is  further  contended  that  the  failure  of  appellee  to  tie 
his  horse  before  commencing  to  hand  the  things  out  of  the 
wagon  was  negligence  per  se;  that  when  that  fact  was 
proven  negligence  was  in  law  established,  and  that  the  court 
ought  for  that  reason  to  have  instructed  the  jury  to  find 
for  the  defendant.  Where  a  statute  or  ordinance  imposes 
a  duty,  or  characterizes  an  act  as  negligent,  then  proof  of 
the  act  establishes,  in  law,  negligence.  In  such  cases  negli- 
gence is  a  question  of  law.  Also  where,  upon  a  given  state 
of  facts,  or  where  all  the  facts  are  undisputed,  or  where, 
after  conceding  as  true  all  that  the  evidence  tends  to  prove 
in  favor  of  the  party  charged  with  negligence,  it  is  appar- 
ent to  the  court  that  all  reasonable  minds  will  agree  in  the 
conclusion  that  the  act  and  conduct  shown  do,  in  fact,  con- 
stitute negligence,  then  the  court  may  assume  the  existence 
of  negligence  and  apply  the  law  accordingly;  or  in  such  case 
if  it  is  apparent  to  the  court  that  all  reasonable  minds 
will  agree  that  such  acts  and  conduct  do  not,  in  fact,  con- 
stitute negligence,  or  do,  in  fact,  constitute  due  care, 
then  the  court  may  assume  absence  of  negligence  or 
existence  of  due  care  and  apply  the  law  accordingly.  In 
such  cases  negligence  is  deemed  to  bo  a  question  of  law.    In 
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most  cases  involving  common  law  duty,  it  is  a  question  of 
fact  for  the  jury,  not  only  to  determine  the  facts  as  to  the 
conduct  of  the  party  charged  with  negligence  or  required  to 
show  due  care,  but  also  to  determine  whether  or  not  such 
facts  as  are  proven,  under  all  the  surrounding  circumstances 
and  conditions  shown  by  the  evidence,  do,  in  fact,  constitute 
negligence.    In  such  cases  negligence  is  a  question  of  fact 

Where  the  court  is  in  doubt  as  to  whether  upon  the  whole 
evidence,  all  reasonable  minds  will  agree  as  to  what  mate- 
rial facts  are  proven,  also  where  the  law  does  not  expressly 
characterize  the  acts  proven,  and  the  court  is  in  doubt  as  to 
whether,  upon  the  whole  evidence,  all  reasonable  minds 
will  agree  that  the  acts  and  conduct  shown  do,  in  fact,  con- 
stitute negligence,  then  a  jury  must  determine. 

The  duty  of  appellee  was  to  exercise  that  care  and  cau- 
tion for  his  own  safety,  that  persons  of  ordinary  prudence 
would  ordinarily  exercise  under  the  same  or  similar  circum- 
stances. Appellant  relies  on  Western  U.  Tel.  Co.  v.  Quinn 
et  al.,  56  111.  819,  and  Buckingham  et  al.  v.  Fisher,  70  IlL 
121. 

In  Quinn's  case,  while  some  workmen  were  engaged 
handling  telegraph  wire  which  was  rattling  and  falling, 
Quinn  drove  under  where  the  work  was  going  on,  backed 
his  wagon  against  the  curb  stone  and  went  off  and  left  his 
horse  unfastened  and  not  in  charge  of  any  one.  The  horse 
took  fright  at  the  falling  wire  and  ran  away  and  killed 
itself.  The  court  held  that  such  conduct  on  the  part  of 
Quinn  constituted  negligence,  but  it  did  not  find  fault  in 
him  for  not  hitching  his  horse,  but  for  bringing  it  to  that  place 
of  danger  and  going  off  and  leaving  it. 

In  Fisher's  case,  his  driver  drove  on  to  a  narrow,  steep 
place  on  a  wharf,  hitched  the  horses  to  a  clog  weighing 
twenty-two  pounds,  wound  the  lines  around  the  hub  of  one 
of  the  wheels  of  his  wagon  and  went  into  an  office  to  trans- 
act business.  The  horses  backed  a  little,  the  lines  winding 
up  around  the  hub  pulled  them  back  more,  and  the  more 
they  backed  the  more  the  lines  pulled,  until  they  backed  off 
the  wharf  and  fell  into  the  river  and  drowned. 

The  court  held  that  the  conduct  of  the  driver  constituted 
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negligence.  These  two  cases  fall  within  the  rule.  It  was 
apparent  to  the  court  in  these  cases  that  all  reasonable 
minds  would  agree  that  the  conduct  of  Quinn  and  of  Fisher^s 
driver  constituted  negligence. 

In  applying  the  rule  to  appellee's  case  we  must  give  him 
the  benefit  of  conceding  to  be  true  every  fact  favorable  to 
his  case  that  there  is  any  testimony  tending  to  prove.  When 
that  is  done  we  have :  Appellee  and  his  companion  in  pur- 
suance of  their  ordinary  business,  in  an  orderly  manner, 
drove  a  gentle  horse  into  a  quiet  alley  in  the  suburbs  of  the 
city,  stopping  at  a  point  a  hundred  feet  away  from  any 
street  car  line,  and  two  hundred  feet  away  from  any  steam 
railroad,  nothing  in  the  vicinity  or  likely  to  be,  in  the  least 
calculated  to  frighten  a  gentle  horse.  When  they  had 
stopped  appellee's  companion  got  out  of  the  wagon  and 
stood  alongside  it  and  appellee  stepped  over  the  seat,  laid  the 
lines  across  it  and  began  to  hand  out  the  things.  The  horse 
without  their  fault  became  frightened  and  started  to  run; 
appellee  immediately  seized  the  lines  and  did  all  he  could  to 
guide  and  check  the  horse.  This  case  does  not  fairly  fall 
within  the  rule  applied  to  the  cases  of  Quinn  and  Fisher. 

It  is  not  apparent  to  the  court  that  all  reasonable  minds 
will  agree  that  this  conduct  was  negligence.  Negligence 
in  such  case  is  not  a  question  of  law  for  the  court,  it  is  a 
question  of  fact  for  the  jury.  The  court  properly  refused 
to  instruct  the  jury  to  find  for  the  defendant. 

The  amount  of  damages  assessed  by  the  jury  in  this  case 
is  grossly  inadequate,  but  no  cross-errors  are  assigned.  The 
judgment  of  the  Circuit  Court  is  affirmed. 


Samuel  Gray  v.  Catharine  Gray. 

1.  AUMONT— rmporary— I>Mcrc*um  of  the  Court,— The  allowance 
of  temporary  alimony  rests  largely  in  the  discretion  of  the  court. 

Bill  for  DlTorce.— Appeal  from  the  Circuit  Court,  St.  Clair  County; 
the  Hon.  Alonzo  S.  WildbIIman,  Judge,  presiding.  Heard  in  this  court 
at  the  August  term,  1897.    Affirmed.    Opinion  flled  March  1,  189S. 
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Frbd.  B.  Merrill  and  Egbert  A.  Moonetham,  attorneys 
for  appellant. 

Franklin  A.  MoConaughy,  attorney  for  appellee. 

The  awarding  of  such  allowance,  and  its  amount*  are  in 
the  discretion  of  the  court,  and  will  not  be  disturbed  unless 
there  is  an  abuse.    Burgess  v.  Burgess,  25  111.  App.  52.5. 

Mr.  Justice  Bioelow  dbliyerbd  the  opinion  op  the  Coitrt. 

Appellee,  who  is  the  wife  of  appellant,  filed  her  bill  in 
chancery  for  a  divorce,  on  the  ground  of  extreme  and 
repeated  cruelty  (alleging  the  particulars  thereof),  and  also 
praying  for  temporary  as  well  as  permanent  alimony,  and 
for  the  custody  of  her  two  minor  children. 

Appellant  answered,  denying  in  general  terms  everything 
contained  in  the  bill. 

Appellee  then  filed  her  petition,  duly  verified,  averring 
that  she  was  destitute  of  means  of  supporting  herself  during 
the  pendency  of  the  suit,  or  for  prosecuting  her  suit  and 
defraying  costs,  and  alleging  that  appellant  was  possessed 
of  property,  and  praying  for  an  order  requiring  appellant  to 
pay  her  a  sum  sufficient  to  temporarily  supply  her  needs. 

Appellant  answered  the  petition,  admitting  the  filing  of 
the  bill,  but  denying  the  truth  of  the  grounds  of  it,  and 
admitting  that  appellee  had  no  means  of  support  and  was 
unable  to  earn  a  livelihood,  by  reason  of  being  phj^sically 
disabled,  but  denying  that  he  owned  any  considerable  prop- 
erty, and  denying  that  he  was  able  to  pay  her  anything,  as 
temporary  alimony  or  otherwise. 

Evidence  was  taken  before  the  court  of  appellant's  ability 
to  pay  and  the  court  ordered  and  decreed  him  to  pay  the 
sum  of  $50,  from  which  appellant  immediately  prayed  an 
appeal,  when  the  court  raised  the  sum  to  $75,  from  which 
order  and  decree  appellant  appealed  to  this  court  and 
assigns  for  error  the  order  and  decree. 

The  evidence  is  somewhat  uncertain  as  to  the  value  of 
appellant's  property,  but  we  are  satisfied  he  has  some  above 
his  exemptions,  so  he  can  pay  if  he  desires  to  do  so:  it  is 
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apparent  from  his  testimony  that  for  some  reason,  he  does 
not  desire  to  pay,  but  rather  prefers  to  pay  his  creditors  by 
turning  over  his  exempt  property  to  them. 

His  evidence  shows  his  wife  to  be  a  "  hopeless  cripple," 
made  so  by  falling  from  a  cherry  tree  since  their  marriao^e. 

Some  of  his  creditors,  and  among  them  his  immediate 
relatives,  are  suing  him,  but  there  are  good  reasons  for 
believing  appellant  is  urging  them  to  do  so,  in  order  to 
defeat  his  wife's  claim  for  alimony. 

She  seems  to  be  living  with  her  parents,  who  are  poor 
people. 

The  allowance  of  temporary  alimony  rests  largely  in  the 
discretion  of  the  chancellor,  and  we  can  not  say  the  discre- 
tion has  been  abused  in  this  case,  and  therefore  the  order 
and  decree  is  affirmed. 
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City  of  Alton  v.  Alfred  F.  Foster^  for  use  of  Alton  Stone-  eios  •m 

ware  Pipe  Co.  "~"~" 

1.  Special  Assessments— WTiom  Contractors  Must  Look  to  for  Pay, 
— Under  Sec.  49,  Art.  9  of  Chap.  24,  R.  S.,  entitled  "Cities,  Towns  and 
Villages,'^  a  person  taking  a  contract  for  the  construction  of  a  public 
work,  who  agrees  to  be  paid  from  moneys  arising  from  special  assess- 
ments on  account  of  such  work,  can  have  no  claim  or  lien  upon  the 
funds  of  the  municipality,  except  those  arising  from  the  collection  of 
the  special  assessnient  made  for  the  work  in  question. 

2.  Public  iMPaovEXENTS  ~  Without  a  Preliminary  Ordinance.  — 
When  an  improvement  has  been  completed  without  an  ordinance  order- 
ing it,  a  municipality  has  no  authority  to  levy  a  special  assessment  for 
its  payment. 

8.  Cities  and  Villages—  Void  Ordinances—Re'Ossessments.'-'WheTe 
an  ordinance  has  been  passed  directing  a  public  improvement  to  be  made 
and  paid  for  by  special  assessment,  in  case  of  an  insufficient  description 
of  the  improvement,  thet^by  making  the  assessment  invalid,  a  re-assess- 
ment may  be  made,  although  the  improvement  has  been  completed 
between  the  times  of  passing  the  original  ordinance  and  the  ordinance 
providing  for  the  re-assessment 

4.  Oboinakces— lfa2^  be  Invalid  in  One  Respect,  etc.— An  <H^linance 
may  be  invalid  in  one  respect  and  valid  in  all  others. 

9.  Same — For  Special  Assessments — Amendments. — When  the  orig- 
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inal  ordinance  directing  a  special  assessment  proves  defective  and 
inAufficient  to  support  an  assessment,  if  not  absolutely  void,  it  may  be 
amended  or  the  defect  cured  by  a  supplemental  ordinance  and  a  re- 
assessment made. 

6.  Sajce — Suits  Under,  for  Special  Assessments— When  Prematurely 
Brought, — A  contractor  entered  into  an  agreement  with  a  city  for  the 
construction  of  a  public  work,  containing  a  covenant,  in  substance,  to 
the  effect  that  he  "should  have  no  lien  upon  the  city  in  any  event 
over  and  above  the  amount  hereinbefore  provided  to  be  raised  for  said 
improvement  by  general  taxation,  if  any,  except  from  the  collection  of 
the  special  assessment  ordered  to  be  levied,  assessed  and  collected  by  the 
city  council  for  said  improvement."  After  the  completion  of  the  work, 
the  court  refused  to  confirm  the  assessment  on  account  of  an  insufficient 
description  of  the  improvement.  The  city,  then,  on  petition  of  the  con- 
tractor, immediately  took  the  initial  steps  to  make  a  re-assessment,  but 
before  an  ordinance  for  that  purpose  could  be  passed  the  contractor 
brought  a  suit  to  recover  the  amount,  upon  the  ground  that  the  city  had 
exhausted  its  power  and  could  not  make  a  re-assessment.  Held,  that  the 
city  had  power  to  order  a  re-assessment,  and  that  no  recovery  could  be 
had  unless  it  refused  or  neglected  to  levy  such  re-assessment. 

Assampsit. — Work,  labor  and  materials.  Appeal  from  the  Circuit 
Cjurt  of  Madison  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1897.  Reversed. 
Opinion  filed  March  1,  1898. 

Statkment  of  the  Case. 

In  this  case  a  jury  was  waived,  the  facts  stipulated,  a 
trial  by  the  court,  and  a  judgment  rendered  for  appellee  for 
the  amount  claimed,  $1,245.95. 

The  stipulation  refers  to  the  declaration,  excepting  a  cer- 
tain statement  therein,  and  to  other  records  for  a  statement 
of  the  facts.    They  are  in  substance  as  follows: 

On  the  15th  of  February,  1892,  the  city  council  of  the 
city  of  Alton  passed  an  ordinance  for  the  construction  of  a 
pipe  sewer  from  a  connection  with  the  Piasa  street  sewer 
to  a  connection  with  the  Kidge  street  sewer,  and  for  levy- 
ing a  special  assessment  therefor,  which  ordinance  was 
approved  on  the  same  day.  On  the  26th  of  April,  1892, 
appellee,  Alfred  F.  Foster,  contracted  with  the  city  to  build 
the  sewer  and  proceeded  to  build  it.  Objections  were  filed 
by  some  of  the  property  owners  to  the  petition  for  special 
assessment,  which  were  sustained  by  the  County  Court, 
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and  upon  appeal  to  the  Supreme  Court  the  decision  of  the 
County  Court  was  affirmed,  October  16, 1892,  and  is  reported 
in  City  of  Alton  v.  Middleton's  Heirs,  168  111.  442. 

The  Supreme  Court  refused  to  confirm  the  judgment  for 
special  assessment  on  account  of  the  insufficient  description 
of  the  proposed  improvement. 

The  total  cost  of  the  sewer  was  $2,890.65.  There  was 
collected  by  special  assessment,  and  paid  of  this  sum*  $1,645, 
leaving  a  balance  of  $1,245.65. 

On  the  nth  February,  1896,  appellee  presented  a  petition 
to  the  city  council  praying  for  the  passage  of  an  ordinance 
for  a  new  and  valid  assessment  to  collect  said  balance. 

The  city  council  granted  the  prayer  of  the  petition,  and 
directed  the  ordinance  committee  to  prepare  and  report  such 
an  ordinance;  but  prior  to  the  next  meeting  of  the  city 
council,  and  on  the  6th  day  of  March,  1896,  appellee  com- 
menced  this  suit. 

Section  7  of  the  ordinance  ordering  the  improvement  to 
be  made,  and  the  letting  of  the  contract  therefor,  is  as  fol- 
lows: 

<'  Said  contract  shall  contain,  among  other  things,  a  cov- 
enant in  substance  to  the  effect  that  the  contractor  or  con- 
tractors shall  have  no  lien  upon  the  city,  in  any  event,  over 
and  above  the  amount  hereinbefore  provided  to  be  raised  for 
said  improvement  by  general  taxation,  if  any,  except  from 
the  collection  of  the  special  assessment  ordered  to  be  levied, 
assessed  and  collected  by  the  city  council  for  said  improve- 
ment." 

The  contract  entered  into  by  appellant  contains  the  fol- 
lowing stipulations:  "The  said  party  of  the  first  part 
(Foster)  further  agrees  to  make  no  claim  against  the  city  in 
any  event  except  for  the  city's  share  of  the  cost  of  the  sewer, 
as  above  specified,  and  from  the  collection  of  the  special 
assessments  ordered  to  be  collected  for  said  improvements, 
and  agree  to  take  all  risks  of  the  invalidity  of  said  special 
assessments." 

"The  city  shall  in  no  event  be  liable  by  reason  of  the 
invalidity  of  said  special  assessments,  or  of  the  proceedings 

VolLXXIVSS 
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therein,  or  for  a  failure  to  collect  the  same,  provided,  how- 
ever, that  in  case  said  assessments,  forany  caase  whatever,  be 
declared  invalid  and  void,  the  city  hereby  agrees  to  make  a 
new  assessment  to  pay  for  said  improvements,  and  all  excess 
of  said  actual  cost  of  said  improvements  shall  be  rebated  to 
the  property  owners." 

The  city  of  Alton  is  incorporated  under  the  general  act 
for  incorporating  cities  and  villages.  There  is  no  claim 
made  against  the  city  except  for  the  balance,  fll, 245.65, 
uQcoUected  on  special  assessments  by  reason  of  the  decision 
of  the  courts  refusing  to  confirm  the  judgment  upon  the 
assessment  of  those  objecting. 

Appellee  submitted  the  following  proposition  of  law : 

First.  The  court  holds  the  law  to  be  that  when  a  contract 
is  entered  into  by  a  contractor  and  a  city  incorporated  under 
Chap.  24,  Revised  Statutes  of  Illinois,  to  make  a  public  local 
improvement  under  an  ordinance  of  said  city,  passed  for  the 
purpose  of  having  said  improvement  made,  under  the  pro- 
visions of  article  9  of  said  chapter,  by  special  assessment  of 
contiguous  property,  and  by  said  contract  the  contractor 
agrees  to  be  paid  solely  from  said  special  assessments,  and 
it  afterward  turns  out  that  said  ordinance  is  totally  void 
for  the  reason  that  it  fails  by  its  own  terms  to  sufficiently 
describe  the  improvement  intended,  and  the  plans,  specifica- 
tions and  profiles  of  said  improvement  are  mentioned  in  said 
ordinance  as  being  filed  in  the  city  engineer's  office,  instead 
of  the  city  clerk's  office,  and  it  is  therefore  impossible  for 
the  city  to  provide  any  valid  special  assessment  to  pay  for 
said  improvement,  still,  if  the  contractor  has,  prior  to  said 
ordinance  being  found  to  be  void,  gone  on  under  the  direc- 
tion of  the  proper  officers  of  the  city  and  furnished  the 
improvements  according  to  the  plans,  profiles  and  specifica- 
tions so  filed  and  furnished  to  him  by  the  city,  and  expressly 
made  a  part  of  the  contract,  and  said  improvements  so  made 
have  been  accepted  by  the  city,  then  the  city  is  liable  to 
pay  the  contractor  out  of  the  general  fund  or  by  general 
taxation  for  said  improvement,  or  such  part  thereof  as 
remains  unpaid. 

So  held. 
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Second.  When  an  individual  enters  into  a  contract  with 
a  city  organized  under  Chap.  24,  Bevised  Statutes  of  this 
State,  to  make  a  public  local  improvement  to  be  paid  for  by 
special  assessment  under  Art.  9  of  said  Chap.  24,  and  by  said 
contract  said  individual  agrees  to  be  paid  only  out  of  said 
special  assessments,  and  in  pursuance  of  said  contract  makes 
and  finishes  said  improvement,  and  the  same  is  accepted  by 
the  city,  and  afterward  the  ordinance  for  the  making  of 
said  improvement  is  found  to  be  totally  void,  so  that  no 
special  assessment  can  be  collected  to  pay  for  said  improve- 
ment, the  law,  under  such  circumstances,  is  that  the  indi- 
vidual is  to  be  deemed  as  not  agreeing  to  be  paid  out  of  said 
special  assessments,  and  the  promise  of  the  city  to  pay  is  not 
conditional  but  single,  and  the  city  is  liable  to  pay  the  said 
improvement  out  of  its  general  fund  or  by  general  taxation. 

So  held. 

Appellant  submitted  the  following  propositions : 

First.  The  court  holds  as  a  matter  of  law,  that,  the  city 
having  by  the  ordinance  and  the  contract  in  this  case  pro- 
vided that  it  shall  in  no  event  be  liable  for  the  amount  of 
said  contract  except  from  the  collection  of  said  special 
assessments,  the  plaintifF  can  not  recover. 

Befused. 

Second.  The  court  holds  as  a  matter  of  law  that  the  pro- 
vision in  the  contract  set  forth  in  the  declaration  in  this  case 
to  the  effect  that  the  plaintiff  agreed  to  take  all  risks  of  the 
invalidity  of  the  special  assessments,  and  that  the  city  should 
in  no  event  be  liable  by  reason  of  the  invalidity  of  said  special 
assessments,  is  based  upon  section  49  of  article  9  of  ^^An  Act 
for  the  Incorporation  of  Cities  and  Villages,"  and  is  valid  and 
binding  upon  the  plaintiff  in  this  case,  and  by  reason  of  such 
provision  the  plaintiff  is  not  entitled  to  recover,  and  the 
court  holds  for  the  defendant. 

Eefused. 

Third.  The  court  holds  as  a  matter  of  law  that  as  it 
appears  that  the  city  of  Alton  stands  ready  and  willing  to 
pass  a  new  ordinance  for  the  purpose  of  creating,  assessing 
and  collecting  a  new  assessment,  as  provided  in  section  46  of 
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article  9  of  the  city  and  village  act,  and  as  it  further  appeal 
that  the  city  has  the  power  and  authority  to  create  such 
assessment,  and  that  the  same  would  be  a  valid  one,  the 
plaintiff  can  not  recover  in  the  case. 

Refused. 

Fourth.  The  court  holds  as  a  matter  of  law  that  as  the 
contract  in  this  case  provided  that  should  the  assessment 
created  by  the  ordinance  set  forth  in  the  declaration  herein, 
for  any  cause  whatever,  be  declared  invalid  and  void,  the 
city  afirreed  to  make  a  new  assessment  to  pay  for  said  im- 
proveS^  and  as  it  farther  appears  that  it  miy  be  possible 
for  the  city  to  create  a  new  valid  assessment  to  pay  the  bal- 
ance due  the  plaintiff  in  this  case,  that  until  the  power  and 
authority  vested  in  said  city  to  make  and  create  a  valid 
special  assessment  to  pay  for  this  improvement  as  provided 
in  said  ordinance  and  said  contract  has  been  exhausted,  the 
plaintiff  can  not  recover. 

Refused. 

Fifth.  The  court  holds  as  a  matter  of  law  that  the  con- 
struction of  the  sewer  provided  for  in  the  ordinance  in  this 
case  was  a  valid  and  proper  exercise  of  the  power  given  to 
said  city  under  article  9  of  the  act  relating  to  the  incorpo- 
ration of  cities  and  villages  to  make  local  improvements  by 
special  assessments  or  special  taxation,  or  both,  and  it 
appearing  that  the  city  had  in  good  faith  attempted  to 
create,  assess  and  collect  a  special  assessment  to  pay  for 
said  sewer,  and  the  failure  to  do  so  being  in  no  way  due  to 
the  neglect  or  bad  faith  of  the  city,  and  the  plaintiff  having 
agreed  to  take  all  risks  of  the  invalidity  of  said  special 
assessment,  he  can  not  recover  in  this  case. 

Refused. 

Henry  S.  Baker,  Jr.,  attorney  for  appellant. 

Where  the  corporation  orders  local  street  improvements 
to  be  made,  for  which  the  abutters  are  the  parties  ultimately 
liable,  and  which  by  the  charter  must  be  made  in  a  pre- 
scribed mode,  if  made  without  any  contract,  or  a  valid  one, 
the  doctrine  of  implied  liability  does  not  apply  in  favor  of 
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the  contractor,  unless  indeed  the  corporation  has  collected 
the  amount  from  the  adjoining  owners  and  has  it  in  its 
treasury.  DiUon  on  Municipal  Corporations  (Ed.  1890), 
Sec.  459;  Argenti  v.  City  of  San  Francisco,  16  Cal.  256. 

Where  a  contractor  for  the  improvement  of  streets  agreed 
that  he  would  not  look  to  the  town  in  any  event  for  com- 
pensation, and  it  was  afterward  decided  that  the  contract 
was  vltra  vires  and  void  and  that  lot  owners  were  not  liable 
for  the  WQrk,  it  was  held  that  the  town  was  not  liable  to 
pay  him  by  reason  of  its  inherent  powers  to  improve  streets. 
Trustees  of  Belleview  v.  Hohn,  82  Ky.  1. 

The  liability  of  a  city  to  a  contractor  for  the  value  of 
street  improvements,  imposed  by  Bev.  St.  1894,  arises  only 
when  the  city  has  issued  and  sold  bonds  to  pay  for  such 
improvements  or  has  collected  assessments  made  for  that 
purpose  against  the  property  benefited.  Porter  v.  City  of 
Tipton  (Ind.),  40  K  E.  802. 

Where  the  contract  for  a  city  improvement  calls  for  pay- 
ment from  a  special  fund,  and  the  city  officials  in  good  faith 
and  with  care  attempt  to  create  such  a  fund,  the  contractor 
can  not  compel  payment  from  the  general  fund  of  the  city, 
on  its  failure  to  create  the  special  fund.  Thomas  &  Co.  v. 
City  of  Olympia,  Wash.,  12  Wash.  465. 

The  general  funds  of  a  city  can  not  be  resorted  to  for  the 
payment  of  warrants  issued  for  public  improvements,  unless 
the  right  to  create  the  special  fund  against  which  such  war- 
rants were  drawn,  by  assessment  on  the  property  benefited, 
has  been  lost  by  the  negligence  of  the  city.  Stephens  v. 
City  of  Spokane,  14  Wash.  298. 

Where  the  street  improvements  were  made  under  a  con- 
tract and  ordinance  providing  that  the  cost  thereof  should 
be  paid  by  assessments  collected  from  the  owners  of  abut- 
ting property,  which  assessments  might  be  deferred,  and 
bonds  issued  by  the  city  to  pay  for  the  improvements,  the 
petition  of  the  contractor,  alleging  that  a  specific  sum  is 
due  him  for  making  such  improvement,  and  that  the  city  is 
about  to  issue  bonds  therefor,  shows  no  liability  of  the  city 
for  the  sum  claimed.  Porter  v.  City  of  Tipton  (Ind.),  40  N. 
E.  Rep.  802. 
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The  invalidity  of  the  ordinance  under  which  the  im- 
provement has  been  made  would  not  deprive  the  city  or 
village  of  the  power  to  order  a  re-assessment  to  pay  the 
expense  of  the  work  done  under  such  ordinance.  Freeport 
St.  Ry.  Co.  V.  The  City  of  Freeport,  151  111.  451. 

The  passage  of  a  valid  ordinance  must  undoubtedly  pre- 
cede the  levy  of  every  special  assessment  or  special  tax, 
whether  it  be  an  original  levy  or  re-assessment,  but  in  the 
latter  case  such  ordinance  need  not  precede  the  doing  of  the 
work.  City  of  Carlyle  v.  County  of  Clinton,  140  111.  512; 
Ricketts  v.  Village  of  Hyde  Park,  85  III.  110,  and  cases  there 
cited. 

Levi  Davis,  Jb.,  attorney  for  appellee. 

The  ordinance  set  out  in  the  declaration  is  void  in  all  its 
parts,  for  the  reason  that  it  fails  to  describe  any  improve- 
ment.   City  of  Alton  v.  Middle  ton's  Heirs,  158  111.  442. 

The  provision  of  Section  49,  Art.  9,  Chap.  24,  Rev.  Stat., 
is  not  intended  to  preclude  the  courts  from  determining  the 
legal  effect  of  the  contract  between  the  contractor  and  the 
city,  and  where  the  city  has  no  such  assessment  as  it  pur- 
ports to  have,  the  party  is  to  be  deemed  as  not  agreeing  to 
look  to  the  assessment.  The  condition  is  void  and  the 
promise  single.  City  of  Chicago  v.  People,  56  III.  327; 
City  of  Chicago  v.  People,  48  III.  416;  Maher  v.  City  of 
Chicago,  38  III.  266. 

Mb.  Justice  Worthinoton  delivered  the  opinion  of  the 
Court. 

The  issues  presented  are  questions  of  law.  Section  49  of 
article  9  of  the  general  act  for  the  incorporation  of  cities 
and  villages.  Vol.  1  Starr  &  Curtis,  p.  777,  provides : 

"  All  persons  taking  any  contracts  with  a  city  or  village, 
and  who  may  agree  to  be  paid  from  special  assessments, 
shall  have  no  claim  or  lien  upon  the  city  or  village  in  any 
event,  except  from  the  collection  of  the  special  assessment 
made  for  the  work  contracted  for.*' 

The  ordinance  authorizing  the  contract  for  building  the 
sewer,  provided  in  substance  that  the  contract  should  con- 
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tain  a  covenant  that  the  contractor  should  have  no  lien 
upon  the  city,  and,  except  as  to  the  amount  (if  any)  to  be 
collected  by  general  taxation,  should  look  to  the  special 
assessment  only  for  his  pay. 

The  contract  entered  into  by  the  city  and  appellee 
expressly  provided  that  except  for  the  city's  share  of  the 
cost,  namely,  that  to  be  raised  by  general  taxation,  the 
appellee  agrees  to  make  no  claim  against  the  city  in  any 
event,  and  agrees  to  take  all  risks  for  the  invalidity  of  the 
special  assessment. 

Both  parties  were  competent  to  make  this  agreement. 
They  made  it,  and  in  the  absence  of  any  modifying  stipu- 
lation, or  of  subsequent  causes  that  destroyed  its  legal 
effect,  it  is  binding  upon  them.  City  of  Chicago  v.  People, 
etc.,  48  111.  416. 

Counsel  for  appellee  does  not  contest  this  general  prop- 
osition, but  claims  that  the  ordinance  having  been  declared 
void,  and  the  improvement  being  completed,  that  the  city 
has  no  power  to  order  a  re-assessment,  and  is  therefore 
liable  to  appellee,  payment  to  be  made  from  the  general 
taxation,  and  the  trial  court,  in  holding  and  refusing  the 
propositions  of  law  submitted,  in  substance  so  decided. 

In  support  of  this  proposition  the  following  Illinois  cases 
are  cited  by  appellee. 

In  City  of  Chicago  v.  The  People,  66  111.  327,  the  con- 
tractor  was  to  be  paid  when  the  special  assessments  were 
collected.  But  the  city  had  assessed  $4,965  against  the 
property  of  the  North  Chicago  Railway  Co.,  which  assess- 
ment, by  reason  of  a  previous  contract  with  said  company, 
not  of  public  record,  it  had  no  power  to  make.  On  this 
account  the  court  say:  ^'  The  condition  is  void  and  the 
promiso  single." 

In  Maher  v.  City  of  Chicago,  38  111.  266,  the  city  under- 
took to  make  an  improvement  and  pay  for  the  same  by 
special  assessment,  when  it  had  no  legal  power  to  levy  a 
special  assessment  for  such  purpose.  In  commenting  upon 
this  case  in  City  of  Chicago  v.  The  People,  48  111.  416,  the 
court  say :    "  We  gave  judgment  against  the  city,  upon  the 


520  Appellate  Courts  op  Illinois. 

Vol.  74.1  City  of  Alton  v.  Foster. 

ground  that  a  special  assessment  could  not  be  levied,  and 
we  held  the  city  could  not  be  permitted  to  procure  work 
to  be  done  on  the  faith  of  a  special  assessment,  and  then 
avoid  payment  by  setting  up  that  it  had  no  power  to  levy  it." 

In  these  cases  the  city  was  held  liable  for  the  reason  that 
it  had  no  power  in  the  first  place  to  levy  the  special  assess- 
ment. In  the  case  at  bar,  the  city  of  Alton  had  power  to 
order  the  improvement  and  to  provide  for  its  payment  by 
special  assessment.  The  citations  are  not,  then,  pertinent 
to  the  issue  in  this  case. 

Appellant,  by  its  contract,  agreed  to  make  a  re-assessment 
if  for  any  reason  the  first  assessment  should  be  held  invalid. 
If  it  refused  or  failed  to  do  this,  it  would  be  liable  for  a 
breach  of  this  covenant.  But  it  is  not  claimed  that  appel- 
lant refused  to  do  this.  The  stipulation  shows  that  upon 
the  petition  of  appellee,  the  council  at  once  ordered  an  ordi- 
nance to  be  prepared  for  a  re-assessment,  but  that  before  the 
next  meeting  of  the  council,  at  which  time  said  ordinance 
would  be  reported,  this  suit  was  commenced.  Appellee's 
claim,  then,  is  based  upon  the  proposition  that,  the  Supreme 
Court  having  held  the  description  of  the  improvement  to 
be  insufficient,  and  the  improvement  having  been  in  the 
meantime  completed,  the  entire  ordinance  is  void,  and  the 
city  council  has  no  power  to  levy  a  special  assessment  to 
pay  for  the  improvement.  In  other  words,  that  because 
of  an  insufficient  description  the  ordinance  is  totally  void, 
and  the  power  of  the  city  exhausted  to  levy  an  assessment 
to  pay  for  an  improvement  that  it  had  ordered  to  be  made 
and  paid  for  by  special  assessment;  and  that,  having  no 
power  to  levy  an  assessment,  it  can  be  compelled  to  pay  for 
the  improvement  by  general  taxation.  This  is  not  the  law 
as  we  view  it.  In  this  instance  the  insufficiency  of  descrip- 
tion was  in  failing  to  state  in  the  ordinance  the  depth  of  the 
initial  point  of  the  sewer,  and  in  referring  to  the  plans  and 
specifications  which  gave  the  depth  as  being  on  file  in  the 
office  of  the  "  city  engineer,"  instead  of  the  "  city  clerk." 

It  has  been  repeatedly  decided  that  when  an  improvement 
has  been  completed,  without  an  ordinance  ordering  it  to  be 
made,  that  a  city  council  has  then  no  power  to  levy  a  special 
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assessment  for  its  payment  But  we  are  aware  of  no  case 
holding  that,  where  an  ordinance  had  been  passed  directing 
an  improvement  to  be  made  and  paid  for  by  a  special  assess- 
ment, in  case  of  an  insufficient  description  of  the  improve- 
ment, thereby  making  the  assessment  invalid,  a  re-assess- 
raent  could  not  be  made,  although  the  improvement  had 
been  completed  between  the  times  of  passing  the  original 
oixlinance  and  the  ordinance  for  re-assessment. 

An  ordinance  may  be  invalid  in  one  respect  and  valid  in 
all  others.  Wilcox  on  Corporations,  160-161;  Dillon  on 
Municipal  Corp..  Vol.  1,421;  Freeport  St.  Ky.  Co.  v.  City  of 
Freeport,  151 111.459;  Wilbur  v.  City  of  Springfield,  123  IlL 
895;  West  Chicago  Park  Com'rs  v.  Farber,  171  111.  146. 

We  think  the  proper  discrimination  between  an  ordinance 
entirely  void,  and  one  a  part  of  which  is  invalid,  is  made  in 
Levy  V.  City  of  Chicago,  113  111.  650,  where,  treating  of  an 
insufficient  description,  the  court  says :  "  It  is  plain  if  the 
ordinance  *  *  *  does  not  contain  a  description  of  the 
nature,  character  and  locality  of  the  improvement,  the  court 
will  have  no  power  to  confirm  the  assessment."  And  again, 
in  City  of  Kankakee  v.  Potter,  1 19  111.  324 :  "  An  estimate 
or  contract  for  a  local  improvement,  the  nature,  character 
and  locality  of  which  are  not  contained  in  the  ordinance 
authorizing  such  improvement,  is  without  authority  of  law, 
and  is  therefore  invalid."  In  other  words,  the  assessment 
is  invalid,  but  the  ordinance  directing  the  improvement  to 
be  made  and  paid  for  by  special  assessment  is  not  thereby 
rendered  totally  void. 

Conceding  that  a  reference  to  the  office  of "  city  engineer," 
instead  of  to  the  "  city  clerk,"  made  invalid  the  description 
of  tbe  proposed  sewer,  it  does  not  follow  that  those  parts  of 
the  ^rdimance  directing  the  improvement  and  that  it  should 
be  paid  for  by  special  assessment,  are  thereby  also  made 
invalid  and  void. 

Section  46  of  chapter  24,  cities  and  villages,  provides  for 
sach  a  contingency.  It  is  as  follows :  "  If  any  assessment 
shall  be  annulled  by  the  city  council,  board  of  trustees,  or 
set  aside  by  any  court,  a  new  assessment  may  be  made  and 
returned,  and  like  notice  given  and  proceedings  had  as  herein 
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required  in  relation  to  the  first;  and  all  parties  in  interest 
shall  have  the  like  rights,  and  the  city  council,  or  board  of 
trustees  and  court,  shall  perform  like  duties  and  have  like 
power  in  relation  to  subsequent  assessments  as  are  hereby 
given  in  relation  to  the  first  assessment." 

In  Freeport  St.  Ky.  Co.  v.  City  of  Freeport,  151  111.  451,  it 
is  said:  *^The  power  of  municipal  authorities  is  not 
exhausted  bv  the  first  assessment,  if  it  is  annulled  or  set 
aside,  or  for 'any  reason  proves  inadequate  for  the  payment 
of  the  improvement  made,  but  such  authorities  have  the 
right  and  may  be  compelled  to  make  additional  levies  neces- 
sary to  pay  contractors  for  work  done  and  material  furnished 
under  an  ordinance  authorizing  the  same.  Every  contractor 
for  a  public  improvement  is  presumed  to  know  that  the 
municipality  has  attempted  to  exercise  its  power  in  the 
mode  required  by  the  statute,  to  authorize  the  improvement, 
but  he  is  not  chargeable  with  knowledge  of  defects  in  the 
ordinance,  or  the  manner  of  its  passage,  which  may  invali- 
date it,  power  being  given  by  section  49,  supra^  to  correct 
such  defects  by  re-assessment.  The  passage  of  a  valid  ordi- 
nance must  undoubtedly  precede  the  levy  of  every  special 
assessment,  whether  it  be  an  original  levy  or  a  re-assess- 
ment, but  in  the  latter  case  such  ordinance  need  not  precede 
the  doing  of  the  work,  and  to  that  eflfect  is  Ricketts  v.  Vil- 
lage of  Hyde  Park,  85  111.  110." 

All  that  City  of  East  St.  Louis  v.  Albrecht,  150  111.  506, 
decides  is  that  an  improvement  can  not  be  made  and  paid 
for  by  special  assessment  before  an  ordinance  is  passed 
ordering  the  improvement.  That  this  decision  is  limited 
to  this  condition,  is  seen  by  the  following  extract : 

^*It  need  only  be  observed,  this  case  is  wholly  unlike  those 
in  which  it  has  been  held  that  where  the  improvement  has 
been  ordered  by  ordinance,  and  the  assessment  has  been 
annulled  by  the  city  council  or  board  of  trustees,  or  set 
aside  by  any  court,  a  new  assessment  may  be  made  as  pro- 
vided in  section  46,  article  9,  of  the  city  and  village  act. 
In  these  cases  the  existence  of  an  ordinance  when  the  work 
was  done  is  the  basis  of  the  re-assessment.  Even  when  the 
original  ordinance  proves  defective  and  insufficient  to  sup- 
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port  an  assessment,  yet,  if  not  absolutely  void,  it  may  be 
amended,  or  the  defect  cured  by  a  supplemental  ordinance, 
and  a  re-assessment  made." 

To  the  same  effect  are :  West  Chicago  Park  Com'rs  v. 
Sweet,  167  111.  333;  Farr  v.  West  Chicago  Park  Com'rs, 
167  m.  355. 

We  think,  then,  that  the  trial  court  erred  in  holding  that 
the  city  of  Alton  had  no  power  to  order  a  re-assessment  for 
the  improvement,  and  that,  having  that  power,  no  recovery 
can  be  had  for  the  balance  due  appellee,  in  a  suit  against  the 
city,  unless  it  refuses  or  neglects  to  levy  such  re-assessment. 

For  the  reasons  stated,  the  judgment  is  reversed. 

The  following  statement  of  facts  will  be  entered  in  the 
judgment : 

Appellant  passed  an  ordinance  for  the  construction  of  a 
sewer  to  be  paid  for  by  special  assessment,  and  contracted 
with  appellee  to  build  the  sewer,  he  to  be  paid  from  the 
special  assessment,  and  to  take  all  risk  of  the  invalidity  of 
the  assessment.  Appellant  agreed  that  in  case  the  original 
assessment  was  for  any  reason  declared  to  be  invalid,  that 
it  would  cause  a  re-assessment  to  be  made.  Appellee  com- 
pleted the  sewer  according  to  contract,  and  part  of  the 
special  assessment  was  collected  and  received  by  him.  A 
part  of  the  assessment,  viz.,  $1^45,65,  was  contested  suc- 
cessfully, on  the  ground  of  an  insufficient  description  of  the 
sewer  in  the  ordinance.  Appellee  then  petitioned  appellant 
to  make  a  re-assessment,  which  it  immediatelv  took  the 
initial  steps  to  do,  but  before  an  ordinance  could  be  passed, 
appellee  brought  this  suit,  upon  the  ground  that  appellant 
had  exhausted  its  power,  and  could  not  make  a  re-assessment 
as  it  had  agreed  to  do,  and  that  it  was  therefore  liable  for 
the  balance  to  be  paid  by  general  taxation,  or  out  of  the 
general  fund.  The  trial  court  so  held.  The  finding  of  the 
trial  court  upon  this  holding  is  error,  this  court  holding  that 
a  re-assessment  can  be  made.  The  case  is  not  remanded, 
for  the  reason  that,  if  the  holding  of  this  court  is  correct, 
this  action  can  not  be  maintained  except  upon  the  refusal 
or  neglect  of  appellant  to  levy  a  re-assessment — which  is 
not  claimed. 
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John  H.  Whitbeck  et  al.  t.  Estate  of  B.  N.  Ramsay. 

1.  Contracts— Baaed  upon  one  Lawful,  and  one  Unlawftd  Consider^ 
ation. — Where  a  party  makes  two  independent  promises  based  upon 
one  lawful  consideration,  one  of  which  promises  is  lawful  and  the  other 
unlawful,  the  contract  itself  is  enforcible  as  to  the  valid  promise. 

2.  Samb— 37ie  Rule  Stated  by  Coke,  the  Reporter.— U  any  part  of  a 
contract,  void  at  common  law,  be  mixed  up  with  good  matter  which  is 
entirely  independent  of  it,  the  good  part  stands  and  the  rest  is  void. 
(Pigot*s  case,  6  Coke,  Rep.  49.) 

8.  Same— 27i6  Test,  etc.— The  test  in  such  cases  is  whether  the  demand 
can  be  enforced  without  the  aid  of  the  illegal  transaction. 

4.  Sureties— JRcimfeuracmen^—Jbtnf  and  Several  Actions,— Vfhea 
each  surety  furnishes  money  to  pay  the  debt  of  the  principal,  the  action 
to  recover  the  same  must  be  separate  and  not  joint;  but  if  the  debt  is 
paid  by  an  agent  of  the  sureties  out  of  his  own  funds  on  the  joint  credit 
of  the  sureties,  the  action  by  the  sureties  must  be  joint. 

5.  State  Treasurer— Is  a  Trustee— Suhrogaiion  in  Favor  of  Sureties 
of, — The  State  treasurer,  as  custodian  of  the  public  moneys,  acts  in 
a  fiduciary  capacity  and  is  a  trustee.  The  public  money  in  his  hands 
is  trust  money,  and  technically  held  in  trust  In  the  administration  of 
his  estate,  the  State  will  be  entitled  to  have  the  right  to  the  benefit  of 
the  classification  provided  by  law  in  such  cases,  and  his  sureties  having 
paid  the  same  into  the  public  treasury  as  such,  would  have  the  same 
right  as  the  State,  had  it  proved  its  claim  in  the  County  Court 

6.  SuBROQATiov— Rights  of  Sureties. — Sureties  who  pay  the  debt  of 
their  principal  are  entitled  to  stand  in  the  place  of  the  creditors  or  to  be 
subrogated  to  all  their  rights  as  to  any  fund,  lien  or  equity  which  such 
principal  may  have  against  any  other  person  or  property  on  account  of 
the  debt,  the  equities  of  sureties  extend  to  all  the  rights  of  the  cred- 
itors respecting  the  debt  which  the  sureties  pay. 

Claim  in  Probate. — Appeal  from  the  Circuit  Court  of  Clinton  County; 
the  Hon.  George  W.  Wall,  Judge,  presiding.  Heard  in  this  court  at 
t  le  August  term,  1896.  Reversed  and  remanded.  Opinion  filed  March 
8,  1897.  Rehearing  allowed  and  original  opinion  adhered  to.  Mr.  Pre- 
siding Justice  Creiqhton,  dissenting. 

Statement  of  the  Case. 

The  claim,  as  stated  in  the  court  below,  is  predicated 
upon  the  payment  by  the  claimants  to  the  State  of  Illinois 
of  a  sum  required  to  meet  the  deficit  of  said  Ramsay  as 
State  treasurer,  the  claimants  being  the  sureties  on  his 
ot&cial  bond.    He   died  during  his  ofScial  term,  and  an 
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examination  of  the  treasury,  immediately  after  his  death, 
disclosed  a  deficit  in  cash  amounting  to  $478,539.52. 

This  sum  was  represented  by  the  following  items,  which 
were  found  among  the  papers  of  the  office : 

Promissory  notes  of  sundry  persons |1 13,600.00 

Lima  Lake  Bonds « 1,500.00 

Promissory  notes  of  Henry  Seiter  and  Seiter 

&  Baker 243,778.52 

Promissory  notes  of  The  Napa  Land  Co. . . .      4,400.00 
Receipts  of  said  B.  N.  Bamsay 115,361.00 

Total 1478,539.52 

The  claimants  promptly  paid  this  amount  to  the  State 
and  took  charge  of  the  notes,  bonds  and  receipts. 

Of  these  items  they  collected  the  two  first,  aggregating 
$115,000,  leaving  as  the  basis  of  their  claim  which  was 
allowed  in  full  in  the  County  Court  the  sum  of 

The  Seiter  and  Seiter  &  Baker  notes $243,778.52 

The  Napa  Land  Co.  notes 4,400.00 

The  Ramsay  receipts 115,361.00 

Total $363,539.52 

With  the  Seiter  &  Baker  notes  there  were  certain  collat- 
erals which  claimants  also  received  and  in  respect  whereof 
they  have,  since  the  filing  of  the  claim,  made  arrangements 
with  other  creditors  of  Seiter  and  Seiter  &  Baker,  by  which 
they  are  to  receive  an  agreed  amount  in  full,  and  it  is 
conceded  that  this  item  of  $243,778.52  is  ultimately  to  be 
deducted  from  the  claim,  but  claimants  insist  they  are 
entitled  to  share  in  the  dividends  of  the  estate  upon  the 
basis  of  the  amount  due  when  the  claim  was  presented  until 
such  dividends  plus  what  is  realized  from  the  collaterals 
shall  equal  the  full  amount  of  the  claim.  They  also  insist 
that  the  claim  shall  be  placed  in  the  sixth  class  because  the 
deficit  which  they  have  made  good  was  of  a  trust  fund,  and 
therefore  they  are  entitled  to  be  subrogated  to  all  the  rights 
of  the  State  and  thus  obtain  precedence  of  the  general  cred- 
itors of  the  estate  whose  claims  are  of  the  seventh  class. 
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Another  contention  of  the  claimants  as  to  the  disposition  of 
certain  sums  which  it  is  argued  should  be  credited  on  the 
claim,  amounting  to  about  $11,000,  need  not  be  more  spe- 
cifically referred  to  now. 

The  estate  and  the  general  creditors  contest  the  claim  as 
to  the  amount  and  the  classification  thereof  in  any  event, 
and  the  latter  especially  urge  the  point  that  by  reason  of 
an  unlawful  consideration  moving  to  the  claimants  for  be- 
coming sureties  upon  the  bond  the  whole  transaction,  as  be- 
tween the  principal  and  the  sureties,  was  vitiated,  and  that 
in  consequence  the  claimants  have  no  rights  in  the  premises 
which  the  law  will  recognize  and  enforce.  As  this  point  is 
fundamental  and  if  well  taken,  fatal  to  the  claim,  it  will  be 
first  considered. 

The  unlawful  matter  alleged  is  that  the  claimants,  ten  in 
number,  representing,  and  in  the  interest  of  five  banks  of 
the  city  of  Chicago,  became  sureties  upon  the  official  bond 
of  the  treasurer,  with  and  because  of  an  agreement  that  the 
treasurer  should  loan  to  said  banks  a  large  amount  of  the 
State  funds,  upon  which  the  banks  were  to  allow  and  pay 
him  interest  at  the  rate  of  two  and  a  half  per  cent  per  annum 
on  monthly  balances,  and  that  pursuant  to  such  agreement 
the  sum  of  over  one  million  five  hundred  thousand  dollars 
of  the  public  money  was  loaned  to  said  banks  very  soon 
after  the  treasury  passed  into  the  hands  of  said  Ramsay; 
that  while  the  amount  was  reduced  from  time  to  time,  large 
and  about  "  equal  sums  constantly  remained  in  said  banks 
until  Ramsay's  death,  and  that  the  stipulated  interest  was 
regularly  paid  to  him  according  to  said  agreement." 

R.  C.  Lambe,  R.  L.  Tathak  and  Hoyne,  Follansber  & 
O'Connor,  attorneys  for  appellants. 

The  deficit  was  not  made  good  by  strangers  to  the  trans- 
action, but  by  the  cashier  of  the  Chicago  National  Bank 
while  acting  as  the  agent  and  in  behalf  of  Mr.  Ramsay's 
bondsmen. 

It  is  contended  on  behalf  of  the  unpreferred  creditors, 
that  the  payment  of  the  deficit  by  the  cashier's  check  of 
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the  Chicago  National  Bank  was  a  payment  made  by  a  third 
person,  and  not  by  the  sureties  themselves,  and  that  the 
indebtedness  having  been  paid  by  such  bank,  no  claim  now 
exists  in  favor  of  the  sureties  on  the  bond. 

In  favor  of  this  position,  the  following  cases  are  cited : 
White  V.  Cannon,  125  111.  412;  Hough  v.  ^tna  Life  Ins.  Co., 
57  111.  318;  Small  v.  Stagg,  95  111.  39;  Pearoe  v.  Bryant  Coal 
Company,  121  111.  690. 

The  claims  were  properly  filed  in  the  joint  names  of  all  of 
the  appellants. 

There  are  two  grounds  which  warrant  the  filing  of  the 
claim  in  the  joint  name  of  all  of  the  appellants. 

First  If  the  claim  was  one  cognizable  in  a  court  of  law, 
then  it  was  properly  filed  as  it  was,  because  the  evidence 
shows  that  the  deficit  was  made  good  in  the  first  instance 
by  a  cashier's  check  on  the  Chicago  National  Bank  for 
moneys  advanced  by  it  for  and  on  behalf  of  all  of  the  bonds- 
men. 

The  rule  seems  to  be  well  settled  that  in  an  action  at  law 
where  the  moneys  are  paid  by  the  sureties  in  the  first 
instance  directly  from  their  own  separate  funds,  the  suit 
must  be  brought  by  each  separately  for  the  amount  paid  by 
him;  but  if  the  moneys  are  paid  by  the  sureties  from  their 
joint  fund,  or  are  paid  primarily  by  an  agent  or  other  per- 
son for  the  sureties  for  their  joint  account,  the  suit  should 
be  brought  in  their  joint  names.  Gould  v.  Gould,  8  Cowen, 
168;  1  Chitty  on  Pleading,  8,  10;  Osborne  v.  Harper,  5 
East's  Rep.  225;  Appleton  v.  Bascom,  3  Met.  169;  Ross  v. 
Allen,  67  111.  317. 

Second.  The  claim  filed  herein  is  an  equitable  proceed- 
ing, and  not  an  action  at  law,  and  is,  therefore,  governed 
by  the  rules  of  equity  and  not  by  the  rules  which  pertain  to 
common  law  proceedings.  Sheldon  on  Subrogation,  Sees.  I 
and  2;  24  Am.  &  Eng.  Ency.  of  Law,  187,  191;  Orem  v. 
Wrightson,  51  Md.  46. 

All  the  sureties  have  a  direct  interest  in  the  subject-mat- 
ter of  this  suit,  and  by  all  the  rules  prevailing  in  a  court  of 
equity  should  have  been  made  parties  to  this  proceeding. 
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either  as  complainants  or  defendants,  and  if  they  have  been 
made  co-complainants,  even  though  some  of  them  should 
ultimately  be  entitled  to  be  paid  nothing,  it  does  not  lie  in 
the  mouth  of  the  administrator  to  complain.  1  Daniell's 
Chancery  Pr.  190,  208;  Hook  v.  Eicheson,  115  111.  447; 
Orem  v.  Wrightson,  51  Md.  46;  Skiflf  v.  Cross,  21  Iowa, 
459;  City  of  Keokuk  v.  Love,  31  Iowa,  119;  Fox  v.  Alex- 
ander, 1  Iredell's  Eq.  340;  Water  Power  Co.  v.  Brown,  23 
Kan.  688;  Prather  v.  Johnson,  3  Harris  &  Johnson  (Md.), 
487;  German  Am.  Sav.  Bank  v.  Fritz,  68  Wis.  398;  Wolf 
V.  Beaird,  123  111.  585. 

In  adjusting  claims  and  settling  estates.  County  Courts 
are  invested  with  equity  powers.  Moore  v.  Rogers,  19  111. 
347;  Dixon  v.  Euell,  21  111.  203;  Moiine  Water  Power  & 
Mfg.  Co.  V.  Webster,  26  111.  234;  Hurd  v.  Slaten,  43  111.  348; 
Wilson  V.  Kirby,  88  111.  566;  Hales  v.  Holland,  92  111.  494; 
Wadsworth  v.  Connell,  104  111.  369. 

The  moneys  in  the  hands  of  the  State  treasurer  were 
moneys  held  in  trust,  so  as  to  be  allowed  as  claims  of  the 
sixth  class  against  the  estate  of  the  deceased  treasurer. 

A  fund  can  be  said  to  be  "  held  in  trust  for  any  purpose  " 
within  the  meaning  of  the  sixth  clause  of  Sec.  70,  Chap.  3, 
Rev.  Stat.,  entitled  "  Administration,"  whenever  the  party 
holding  the  same  is  in  possession  thereof  by  virtue  of  a 
special,  definite,  technical  or  express  trust. 

Money  in  the  hands  of  a  person  arising  out  of  a  business 
transaction  between  the  two,  or  growing  out  of  the  failure 
of  one  party  to  comply  with  his  agreement  with  the  other 
to  turn  over  or  expend  certain  moneys  in  his  hands  in 
pursuance  of  his  contract  with  such  other  person,  is  not 
money  in  his  hands  "  in  trust  for  any  purpose,"  within  the 
meaning  of  these  words  as  used  in  that  statute.  To  bring 
the  case  within  that  statute  the  trust  must  exist  prior  to 
the  time  of  the  occurrence  out  of  which  the  breach  of  trust 
occurs. 

Moneys  are  held  in  trust,  within  the  meaning  of  that 
clause,  by  public  ofScials,  executors,  administrators  and 
guardians.  They  are  not  held  in  trust  thereunder  by  any 
persons  who  are  intrusted  by  others  with  funds  to  be  used 
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in  a  specified  way,  who  fail  so  to  use  them  or  who  are  guilty 
of  a  breach  of  their  expressed  or  implied  contract  in  that 
respect. 

If  the  amount  due  and  to  be  recovered  from  the  party 
who  has  violated  his  agreement  is  measured  by  the  damages, 
or  is  in  the  nature  of  damages,  which  the  other  party  has 
sustained,  then  the  party  against  whom  such  damages  could 
be  recovered,  does  not  hold  the  funds  in  trust  within  the 
meaning  of  the  statute.  On  the  contrary,  if  it  is  the  fund 
itself,  or  the  property  into  which  the  proceeds  thereof  are 
gone,  that  the  beneficiary  is  entitled  to,  then  it  is  property 
received  in  trust,  within  the  meaning  of  this  statute. 

From  the  foregoing  doctrine,  we  find  the  law  to  be  that 
the  money  held  by  the  treasurer  of  the  State  was  trust 
money,  within  the  meaning  of  clause  6,  Sec.  70,  Chap.  3,  R.  S. 

For  the  constitutional  provisions  providing  for  the  office 
of  State  treasurer  and  giving  the  definition  of  an  office,  see 
Constitution  of  Illinois,  Art.  5,  Sees.  1,  24,  25. 

For  the  statutory  provisions  in  reference  to  the  office  of 
State  treasurer,  and  his  duties  as  therein  defined,  see  Bev. 
Stat.,  Chap.  130,  Sees.  7, 10, 16. 

For  the  statutes  of  1845,  in  regard  to  the  classification  of 
claims,  which  are  referred  to  in  various  decisions  cited,  see 
Rev.  Stat.,  1845,  Chap.  109,  Sec.  115,  paragraphs  1-3. 

For  the  present  statutes  in  regard  to  the  classification  of 
claims,  see  Rev.  Stat.,  1874,  Chap.  3,  Sec.  70,  paragraphs  1-6. 

For  a  decision  in  reference  to  what  moneys  are  held  in  a 
fiduciary  capacity,  so  as  not  to  be  discharged  under  the 
bankrupt  act  of  1841,  see  Chapman  v.  Forsyth,  2  Howard 
(U.S.),  202. 

This  case  is  cited  inasmuch  as  the  cgnstruction  given  the 
term  ^^  fiduciary  capacity,"  in  the  United  States  courts,  has 
been  frequently  referred  to  in  the  decisions  of  the  courts  of 
this  State,  and  approved  and  adopted  in  construing  our 
statutes  as  to  what  moneys  are  held  in  trust,  so  aa  to  allow 
the  claim  therefor  to  be  classified  under  the  act  of  1845  as  a 
claim  of  the  third  class,  and  under  the  act  pf  1874  as  a 
claim  of  the  sixth  class. 

TObLJLXlVai 
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For  a  constrnction  of  our  own  statutes  as  to  what  moneys 
are  held  so  as  to  be  classified  as  claims  of  the  third  class 
under  the  act  of  1845,  and  of  the  sixth  class  under  the  act 
of  1874,  see  Matteson  et  al.  v.  Kellogg  et  al.,  15  III.  547; 
Tracey  v.  Hadden,  78  111.  30;  Weer  v.  Gand,  88  111.  49(»; 
Wilson  et  al.  v.  Kirby,  Exr.,  88  111.  566;  Fitzsimmons  v. 
Cassell,  98  111.  332;  Svanoe  et  al.  v.  Jurgens,  144  111.  507; 
Shipherd  v.  Furness  et  al.,  153  111.  590. 

For  decisions  in  other  jurisdictions  construing  similar 
phrases,  and  for  the  opinion  of  text  writers,  see  Morse  v. 
City  of  Lowell,  7  Mete.  152;  Simpson  v.  Simpson,  80  N.  C. 
332;  Crisfield  v.  State  of  Maryland,  55  Md.  192;  Tinnnchi 
V.  Smart,  54  L.  J.  R.  P.  0.,  92;  Heffren  v.  Jayne,  39  Ind. 
463;  Cronan  v.  Getting,  104  Mass.  245;  Hennequin  v.  Glews, 
77  N.  T.  427;  Lewin  on  Trusts,  pp.  1, 16,  1021. 

For  definitions  of  an  office,  showing  that  an  officer  is  a 
trustee,  and  that  the  funds  in  his  hands  are  held  by 
him  in  trust,  see  Bacon's  Abridgment,  Officers;  Henly  v. 
Mayor,  5  Bingham,  91;  United  States  v.  Maurice,  2  Brock 
(G.  J.  Marshall's  Dec.),  96;  iSichardson  v.  Brooklyn  C.  & 
N.  R  R  Go.,  22  How.  Pr.  368;  Gooley  in  Southern  Law 
Eeview,  Vol.  3,  531. 

The  sureties  of  Mr.  Ramsay,  as  State  treasurer,  are  enti- 
tled to  be  subrogated  to  the  rights  of  the  State  of  Illinois, 
a^inst  his  estate. 

The  sureties  on  the  bond  of  the  treasurer  having  been 
compelled  to  make  good  the  deficit  occasioned  by  reason  of 
his  defalcation,  growing  out  of  his  having  taken  moneys 
belonging  to  the  State,  are  entitled  to  be  subrogated  to  all 
of  the  rights  of  the  State,  against  the  estate  of  such  person, 
including  its  right  to  have  said  claim  allowed  and  classified 
the  same  as  the  State  could  have  done. 

The  sureties  on  a  bond,  who  are  compelled  to  make  good 
a  deficit  thereon,  are  entitled  to  be  subrogated  in  equity  to 
all  of  the  rights  of  the  obligees  against  the  principal  on  such 
bond,  or  against  his  estate,  including  the  obligee's  right  to 
a  preference  againstr-said  principal's  estate.  Foss  v.  City  of 
Ghicago,  34  111.  488;  Ilough  v.  i£tna  Life  In&  Go.,  57  UL 
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318;  Jacqaes  et  al.  v.  Faxskney  et  al.,  64  111.  87;  Kicheson 
et  aL  V.  Crawford  et  al.,  94  111.  165;  Beaver  v.  Slanker, 
Admr.,  94  111.  175;  Fogarty  et  al.  v.  Ream  et  al.,  100  IlL  366; 
Crawford  et  al.  v.  Ricbeson  et  al.,  101  111.  851;  Lochenmeyer 
et  al.  V.  Fogarty  et  al.,  112  111.  572;  Hook  v.  Ricbeson  et  al., 
115  IlL  431;  Sbeldon  on  Subrogation,  Sees.  87,  88;  Dias  v. 
Boucbaud,  3  Edw.  Cb.  485;  City  of  Keokuk  v.  Love  et  al., 
31  Iowa,  119;  Am.  ik  Eng.  Ency  of  Law,  Vol.  24,  220,  etc.; 
Regina  v.  Salter,  1  Hurls.  &  Norm.  274. 

Kor  does  it  make  any  difference  as  to  tbe  rigbt  of  subro- 
gation on  tbe  part  of  any  of  said  sureties,  if  it  appears  from 
the  evidence  tbat  tbey  signed  said  bond  voluntarily  and 
witbout  tbe  request  of  Mr.  Ramsay,  inasmucb  as  tbe  rigbt 
of  a  surety  to  be  subrogated,  on  payment  of  tbe  debt,  to  tbe 
sacurities  beld  by  tbe  creditor,  does  not  depend  upon  con- 
tract^  but  rests  upon  principles  of  justice  and  equity. 
Matbews  et  al.  v.  Aikin,  1  Comstock  (N.  Y.),  595. 

Mr.  John  F.  Wilson,  also  for  appellants. 

Upon  well  settled  principles  it  is  clear  tbat  tbe  contract 
of  a  principal  witb.  bis  surety  to  indemnify  bim  for  any  pay- 
ment wbicb  tbe  latter  may  make  to  tbe  creditor  in  conse^ 
quence  of  tbe  liability  assumed,  takes  effect  from  the  time 
wben  tbe  surety  became  responsible  for  tbe  principal;  it  is 
tben  tbe  law  raises  tbe  implied  promise  or  contract  for 
indemnity.    Rice  v.  Soutbgate,  16  Oray,  142. 

Tbis  case  presents,  tben,  tbe  legal  question  as  to  wbetber, 
wben  a  party  for  a  lawful  consideration  agrees  to  do  two 
tbings  wbicb  are  separable,  one  of  wbicb  is  legal  and  tbe 
otber  illegal,  a  suit  can  be  maintained  to  enforce  tbe  doing 
of  tbe  legal  tbing.  Tbe  question  is  not  a  new  one  in  tbe 
Supreme  Court  of  tbis  State.  Tbe  question  was  directly 
presented  and  decided  in  tbe  case  of  Corcoran  v.  Lebigb  & 
Franklin  Coal  Company,  138  111.  390, 

«  Wben  tbe  immediate  object  of  an  agreement  is  unlawful 
tbe  agreement  is  void;  wben  tbere  are  contained  in  tbe  same 
instrument  distinct  engagements,  by  wbicb  a  party  binds 
himself  to  do  certain  acts,  some  of  wbicb  are  legal  and  some 
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illegal  at  common  law,  the  performance  of  those  which  are 
legal  may  be  enforced,  though  the  performance  of  those 
which  are  illegal  can  not."  (3  Am.  and  Eng.  Ency.  of  Law, 
886.)  "  When  you  can  not  sever  the  illegal  from  the  legal 
part  of  a  covenant,  the  contract  is  altogether  void;  but  when 
you  can  sever  them,  whether  the  illegal  be  created  by  stat- 
ute or  common  law,  you  may  reject  the  bad  part  and  retain 
the  good.''    Ibid.,  note  1,  and  cases  cited. 

A  distinction  must  be  taken  between  the  cases  in  which 
the  consideration  is  illegal  in  part  and  those  in  which  the 
promise  founded  on  the  consideration  is  illegal  in  part.  If 
any  part  of  a  consideration  is  illegal,  the  whole  considera- 
tion is  void,  because  public  policy  will  not  permit  a  party 
to  enforce  a  promise  which  he  has  obtained  by  an  illegal  act 
or  an  illegal  promise,  although  he  may  have  connected  with 
this  act  or  promise  another  which  is  legal.  But  if  one  gives 
a  good  and  valid  consideration,  and  thereupon  another 
promises  to  do  two  thinp^s,  one  legal  and  the  other  illegal, 
he  shall  be  held  to  do  that  which  is  legal,  unless  the  two 
are  so  mingled  and  bound  together  that  they  can  not  be 
separated,  in  which  case  the  whole  promise  is  void.  Par- 
sons on  Contracts,  6th  Ed.,  Vol.  1,  457. 

It  is  said  in  Mete,  on  Cont.  246,  that  "  if  one  of  two  consid- 
erations of  a  promise  be  void  merely,  the  other  will  support 
the  promise;  but  that,  if  one  of  two  considerations  be  unlaw- 
ful, the  promise  is  void.  When,  however,  the  illegality  of  a 
contract  is  in  the  act  to  be  done,  and  not  in  the  consideration, 
the  law  is  different.  If,  for  a  legal  consideration,  a  party 
undertakes  to  do  two  or  more  acts,  and  part  of  them  are 
unlawful,  the  contract  is  good  for  so  much  as  is  lawful,  and 
void  for  the  residue.  Whenever  the  unlawful  part  of  a 
contract  can  be  separated  from  the  rest,  it  will  be  rejected, 
and  the  remainder  established."  In  this  case  the  purchase 
price  was  to  be  paid  on  each  shipment,  thirty  days  after  it 
was  made,  and  the  price  was  affixed  to  each  ton  of  coal. 
Hence  there  was  no  difficulty  in  separating  the  parts  of  the 
contract,  and  no  injustice  would  result  in  so  doing.  Osgood 
V.  Bander  &  Cq.,  76  la.  550. 
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The  Circuit  Court,  in  its  opinion  in  this  case,  relied  upon 
Henderson  v.  Palmer,  71  111.  679,  quoting  the  following 
extract  from  the  opinion  of  the  court  in  that  case :  ^'  As  a 
general  rule,  if  any  part  of  an  entire  consideration  for  a 
promise,  or  any  part  of  an  entire  promise,  be  illegal,  whether 
by  statute  or  at  common  law,  the  whole  contract  is  void. 
^If  a  part  of  the  consideration  is  illegal,  the  whole  considera- 
tion is  void,  because  public  policy  will  not  permit  a  party 
to  enforce  a  promise  which  he  has  obtained  by  an  illegal  act 
or  an  illegal  promise,  although  he  may  have  connected  with 
this  act  or  promise  another  which  is  legal.'  Parsons  on 
Contracts,  Vol.  1,  380." 

Although  there  may  be  some  illegal  feature  indirectly 
connected  with  a  transaction  involved  in  a  suit,  yet  the 
plaintiff  may  recover  if  his  cause  of  action  is  otherwise  legit- 
imate, and  he  can  make  out  his  case  without  calling  to  his 
aid  the  illegal  agreement.  The  test  of  whether  the  demand 
can  be  enforced  at  law  is  whether  the  plaintiff  requires  the 
aid  of  the  illegal  contract  to  establish  his  case.  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.,  56  111.  App.  248;  Arm- 
strong V.  American  Exchange  Nat.  Bank,  133  U.  S.  433; 
Thomas  v.  Brady,  10  Pa.  St.  164;  Holt  v.  Green,  73  Pa.  St. 
198;  Congress  Spring  Co.  v.  Knowlton,  103  U.  S.  49;  Welch 
V.  Wesson,  6  Gray,  505;  Mosher  v.  Griffin  et  al.,  51  111.  184. 

Van  Hoorebeke,  Ford,  McGaffiqan,  Kingsbury,  John  G. 
Irwin  and  M.  P.  Murray,  attorneys  for  appellees. 

It  was  said :  ^^  As  a  general  rule  if  any  part  of  an  entire 
promise  be  illegal,  whether  by  statute  or  at  common  law, 
the  whole  contract  is  void,"  and  then  the  court  quote 
approvingly  from  Parsons  on  Contracts,  Vol.  1,  380,  as  fol- 
lows: ^' If  a  part  of  the  consideration  is  illegal  the  whole 
consideration  is  void  because  public  policy  will  not  permit  a 
party  to  enforce  a  promise  which  he  has  obtained  by  an 
illegal  act  or  promise,  although  he  may  connect  with  this 
act  or  promise  another  act  or  promise  which  is  legal."  Hen- 
derson V.  Palmer,  71  III.  583;  Armstrong  v.  Toler,  11  Wheat. 
258. 
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When  Moll  handed  over  a  check  covering  the  deficit,  and 
the  check  was  paid,  that  extinguished  the  bond.  It  was  not 
kept  alive  by  assignment  for  the  benefit  of  the  sureties,  nor 
by  virtue  of  any  statute,  nor  was  there  any  express  agree- 
ment between  the  sureties  and  the  State,  or  between  them 
and  the  legal  or  personal  representatives  of  Ramsay  that  it 
should  thereafter  be  considered  as  the  unsatisfied  obligation 
of  tlie  principal.  The  bond  itself  was  not  a  collateral  put 
up  by  the  principal  or  for  the  principal  to  be  held  by  or 
for  the  sureties  as  an  indemnity  against  their  liability  upon 
it,  or  as  an  additional  security  to  the  State  in  the  nature  of 
a  collateral.  Under  these  circumstances  there  was  simply 
nothing  upon  which  equity  or  the  law  could  operate  by  way 
of  subrogation.  Story's  Eq.  Jur.,  Vol.  1,  Sees.  499,  b,  o,  d; 
Copis  V.  Middleton,  1  Turn.  &  Buss.  224,  note;  Hothan  v. 
Stone,  1  Turn.  &  Kuss.  226,  note;  Wright  v.  Morley,  11  Ves. 
22;  PowelPs  Executors  V.  White,  11  Leigh (Va.),  309;  Jones 
v.  Davids,  4  Russ.  277;  Hodgson  v.  Shaw,  3  Mylne  &  Keen, 
185. 

Equity  has  two  familiar  maxims.  One  is  that  equality  is 
equity;  the  other  that  equity  follows  the  law.  We  were 
once  perplexed  in  a  case  to  reconcile  these  two  maxims,  or 
to  decide  which  to  follow,  but  found  the  solution  of  the  dif- 
ficulty in  the  distinction  between  legal  and  equitable  assets. 
When  administering  equitable  assets  equity  acts  upon  the 
maxim  that  equality  is  equity,  but  when  administering 
legal  assets  it  follows  the  law.  It  is  held  that  all  assets 
which  accrue  to  an  administrator  by  virtue  of  his  office  are 
legal  assets,  and  those  which  can  be  made  available  to  cred- 
itors only  by  the  aid  of  a  court  of  equity  are  equitable  assets. 
The  following  cases  illustrate  this  doctrine:  First  Nat. 
Bank  v.  Gage,  93  111.  172;  Cole  v.  Marple,  98  111.  58;  Am. 
&  Eng.  Eno.  of  Law,  Vol.  1,  824. 

it  is  familiar  doctrine  that  when  a  person  dies  intestate 
his  real  estate  descends  to  his  heirs  subject  to  the  claims  of 
creditors,  to  the  extent  necessary  to  satisfy  them,  after 
the  application  of  all  personal  assets  upon  such  claims. 
These  also  are  legal  assets.    The  rights  of  creditors  attach 
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to  them  subject  to  no  rights  of  priority  except  such  as  the 
statute  itself  gives.  We  find  no  case  in  Illinois  where  the 
doctrine  of  subrogation  was  ever  applied. as  against  the 
assets  of  an  intestate  estate.  It  is  a  fair  question  whether 
in  proceedings  where  equity  is  governed  by  the  rules  of 
law,  the  doctrine  of  subrogation  has  any  application,  for  it 
is  certain  that  it  is  entirely  unknown  to  the  common  law 
courts.  It  is  a  creature  of  equity,  and  has  no  application  to 
an  action  at  law.    Meyer  v.  Mintonye,  106  111.  414. 

Where  part. of  an  entire  consideration  for  a  promise  is 
illegal,  the  whole  contract  is  void.  Henderson  v.  Palmer, 
71  111.  582;  Pickering  v.  Cease,  79  111.  328;  Tobey  v.  Eobin- 
son,  99  111.  233;  Tenney  v.  Foote,  95  111.  99;  Tenney  v.  Foote, 
4  111.  App.  594. 

Public  policy  will  not  permit  a  party  to  enforce  a  promise 
which  was  obtained  by  an  illegal,  act  or  promise,  although 
he  may  connect  this  act  or  promise  with  another  which  is 
legal.  Henderson  v.  Palmer,  71  111.  582;  Parsons  on  Con- 
tracts, Vol.  1,  p.  457. 

Where  the  immediate  object  or  consideration  of  an  agree- 
ment is  not  unlawful,  but  the  intention  of  both  parties  at 
the  time  of  the  agreement  is  unlawful,  or  one  party's 
intention  is  unlawful  to  the  knowledge  of  the  other,  the 
agreement  is  void.  Am.  &  Eng.  Enc.  of  Law,  Vol.  3,  887; 
Hanauer  v.  Doane,  12  Wall.  342. 

An  agreement  may  be  void  by  reason  of  its  connection 
with  an  unlawful  purpose,  though  subsequent  to  the  execu- 
tion of  it.  To  have  this  effect  it  must  be  part  and  parcel 
of  one  unlawful  scheme.  Am.  &  Eng.  Enc.  of  Law,  Vol.  3, 
889;  Armstrong  v.  Toler,  11  Wheat.  258. 

Any  security  for  the  payment  of  money  under  an  unlaw- 
ful agreement  is  itself  void,  even  if  the  giving  of  the  secu- 
rity was  not  a  part  of  the  original  agreement.  Am.  &  Eng. 
Enc.  of  Law,  Vol.  3,  889;  Fisher  v.  Bridges,  2  E.  &  B.  118; 
Grseme  v.  Wroughton,  11  Ex.  146;  Geere  v.  Mare,  2  H.  & 
C.  338;  Clay  v.  Eay,  17  C.  B.  N.  S.  188. 

A  contract  may  be  illegal  because  an  offense  is  contem- 
plated as  its  ulterior  result,  or  because  it  invites  to  the 
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oommission  of  a  crime.  Am.  &  Eng.  Enc.  of  Law,  Yol.  3, 
870;  L.  E.  5  C.  P.  D.  307. 

An  agreement  to  carry  out  some  object  not  in  itself 
unlawful,  by  means  of  a  breach  of  contract  or  breach  of 
trust,  is  unlawful  and  void.  Am.  ife  Eng.  Enc.  of  Law,  Vol. 
3,  870;  Fuller  v.  Dame,  18  Pick.  472;  Rice  v.  Wood,  113 
Mass.  133;  tipinks  v.  Davis,  32  Miss.  152;  Jackson  v.  Lude- 
ling,  21  Wall.  610;  Foote  v.  Emerson,  10  Vt.  338;  Guernsey 
V.  Cook,  120  Mass.  501;  Noel  v.  Drake,  28  Kan.  265;  Wood- 
rufif  V.  Wentworth,  133  Mass.  309;  Hunter  v.  Nolf,  71  Penn. 
St.  282. 

An  agreement,  the  object  of  which  is  to  induce  any  officer 
of  the  State  to  act  partially  or  corruptly,  is  void.  Am.  & 
Eng.  Enc.  of  Law,  Vol.  3,  877;  Lucas  v.  Allen,  80  Ky.  681. 

Where  an  illegal  contract  is  executed,  courts  will  not  aid 
a  pa/rticepa  cr^vminis  in  setting  it  aside.  Kellis  v.  Clark,  4 
Hill,  424;  Moseley  v.  Moseley,  15  N.  T.  334;  Coppell  v.  Hall, 
7  Wall.  542. 

Mb.  Presiding  Justice  Sample  delivered  the  opinion  of 
THE  Court. 

The  court  below  refused  to  allow  the  claim  of  appellants 
on  the  ground  that  they  signed  the  official  bond  of  Ramsay 
as  sureties  because  certain  banks,  in  which  the  sureties  were 
interested,  were  to  have  the  use  of  the  public  money  in  con- 
sideration of  the  payment  by  said  banks  to  Ramsay  of  two 
and  one-half  per  cent  interest  on  monthly  balances.  The 
appellants  deny  that  there  was  any  unlawful  or  corrupt 
agreement  between  them,  as  sureties,  and  Ramsay,  and  assert 
if  there  was  an  unlawful  agreement  between  Ramsay  and 
the  banks  in  regard  to  the  use  of  the  public  money,  their 
rights  are  not  affected  thereby. 

Without  reviewing  the  evidence  here,  it  is  considered  it 
fairly  shows  that  the  banks  had  an  arrangement  with  liam- 
say  to  secure  the  deix>sit  with  them  of  a  large  amount  of  the 
public  funds,  for  which  they  were  to  pay  him  therefor  the 
rate  of  interest  stated,  and  that  because  of  such  arrange- 
ment said  banks  secured  for  Ramsay  said  sureties. 
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Does  saoh  a  state  of  facts  bar  the  sureties  of  their  legal 
right  to  recover  in  this  case  ? 

The  bond  was  in  the  usual  official  form  and  created,  as 
between  Ramsay  and  the  sureties,  by  operation  of  law,  an 
implied  contract  of  indemnity  (Pritchett  et  al.  v.  People, 
1  Gilm.  525;  Baylis  on  Sureties,  23)  at  the  time  of  its  exe- 
cution (Id.  p.  340)  that  the  former  would  pay  to  the  latter 
whatever  sum  of  mone}'  they  had  to  pay  for  him.  Eidgeway 
V.  Potter,  114  111.  457.  The  consideration  that  supported 
the  express  contract  as  between  the  State  and  Bamsay,  sup- 
ported the  implied  contract  as  between  the  sureties  and 
Eamsay.  This  is  the  conceded  rule  of  law.  Am.  &  £ng. 
Ency.  of  Law,  Vol.  24,  p.  773.  Those  contracts,  therefore, 
both  expressed  and  implied,  in  and  of  themselves,  as  well  as 
the  considerations  that  supported  them,  were  lawful.  If 
the  principal  contract  of -the  bond  was  lawful,  which  is  con- 
c  >ded,  and  there  was  an  implied  contract  arising  therefrom 
by  operation  of  Jaw,  as  between  Ramsay  and  the  sureties, 
it  must  also  have  been  lawful,  for  it  would  be  illogical  to 
hold  that  an  unlawful  contract  could  arise  by  operation  of 
law,  or  that  a  contract  could  so  arise  upon  which  there 
could  be  no  right  of  action.  But  at  this  point  it  is  insisted 
that  there  was  a  superadded  consideration  to  the  already 
adequate  and  lawful  consideration,  as  between  the  sureties 
and  Ramsay,  which  tainted  and  vitiated  the  consideration 
supporting  the  implied  contract,  which  unlawful  considera- 
tion is  said  to  be  the  agreement  of  Ramsay  to  deposit  a  por- 
tion of  the  State  funds  in  certain  banks. 

This  theory  attempts  to  mingle  and  give  two  considera- 
tions to  the  bond  itself :  one,  that  fixed  by  law,  viz.,  the 
attainment  of  the  object  for  which  the  bond  was  given 
(Baylis  on  Sureties,  p.  60);  the  other,  as  claimed,  that  above 
referred  to,  viz.,  the  deposit  of  State  funds  in  certain  banks. 
Now,  according  to  appellees'  claim,  two  contracts  were 
made :  one  with  the  State,  as  evidenced  by  thQ  bond;  the 
other  between  Ramsay  and  the  banks,  as  evidenced  by  the 
contract  to  deposit  the  State  mone\';  and  the  sureties  signed 
the  bond  because  of  the  agreement  of  Ramsay  to  deposit 
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money  in  the  banks.  That  is,  the  sureties  agreed  to  make 
one  contract  with  the  State,  having  its  own  consideration,  if 
Ramsay  would  make  another  separate  and  distinct  agree- 
ment with  the  banks,  having  its  own  consideration,  yiz,, 
the  payment  to  him  of  two  and  one-half  per  cent  interest 
on  the  monthly  balances  of  such  deposits.  Therefore  the 
consideration  that  entered  into  the  bond  itself,  was  not  the 
same  consideration  that  entered  into  the  contract  for  the 
deposit  of  money,  as  each  had  its  own  consideration.  In 
short,  the  consideration  that  entered  into  the  bond  was  not 
the  consideration  of  the  unlawful  contract.  The  fact  that 
one  contract  was  the  inducing  cause  of  the  making  of  the 
other,  does  not  constitute  the  consideration  of  either  con- 
tract, though,  as  to  the  sureties  and  Ramsay,  one  was  the 
motive  for  the  other.  There  is  a  distinction  between 
motive  and  consideration.  Philpot  v.  Gruninger,  14  Wall. 
570. 

It  will  be  observed  in  this  connection  that  the  contract  to 
deposit  the  State  money  on  the  one  hand  and  to  pay  inter- 
est on  the  other,  existed  between  the  banks  and  Ramsay 
and  not  between  the  sureties  and  Ramsay.  There  is  no  pre- 
tense the  sureties  were  to  pay  or  guarantee  the  payment  of 
the  interest,  nor  is  there  any  evidence  to  induce  the  belief 
such  contract  would  have  been  made  to  deposit  money  in 
said  banks  except  for  the  agreement  to  pay  interest  thereon. 
The  agreement  to  deposit  money  on  the  part  of  Ramsay, 
and  the  agreement  to  pay  interest  on  the  part  of  the  banks 
were  the  concurrent  considerations  of  that  contract,  no 
part  of  which  consideration,  as  such,  proceeded  from  the 
sureties. 

But  if  it  may  be  said  that  the  promise  to  deposit  said 
monev  in  the  banks  was  made  in  consideration  of  the  exe- 
cution  of  the  bond  by  these  sureties.  Then  this  is  the  legal 
situation:  1.  That  the  sureties,  in  the  execution  of  the 
bond,  did  a  lawful  act,  based  on  a  lawful  consideration. 
2..  In  consideration  of  which  Ramsay,  by  operation  of  law,, 
impliedly  agreed  to  reimburse  them  for  any  money  they 
had  to  pay  on  account  of  signing  said  bond,  and  also  agreed 
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to  deposit  said  money  in  the  banks.  Here  we  have  a  lawful 
act  or  consideration  supporting  two  promises  on  the  part  of 
Ramsay,  one  of  which  is  lawful  and  the  other  unlawful, 
which  brings  the  case  within  the  rule  of  law  that  where  a 
party  makes  two  independent  promises  based  upon  one 
lawful  consideration,  one  of  which  promises  is  lawful  and 
the  other  unlawful,  the  contract  itself  is  enf orcible  as  to  the 
valid  promise.  Widoe  v.  Webb,  20  Ohio  St.  435;  Doty  v/ 
Knox  County  Bank,  16  Ohio  St.  142;  Eerrison  v.  Cole,  8 
East.  Eep.  231;  Parson  on  Contracts,  Vol.  7,  p.  455-6. 

The  rule  is  stated  differently  and  a  little  more  broadly  that 
if  any  part  of  a  contract,  void  by  the  statute  or  common  law, 
be  mixed  up  with  good  matter,  which  is  entirely  independent 
of  it,  the  good  part  stands  and  the  rest  is  void.  See  note 
c  to  Pigot's  case.  Vol.  6,  Coke's  Bep.,  part  11,  49,  citing 
various  authorities. 

The  test  in  such  cases  is  whether  the  demand  can  be 
enforced  without  the  aid  of  the  illegal  transaction.  Holt 
V.  Green,  73  Pa.  St.  198;  Swan  v.  Scott,  11  S.  &  R.  164; 
Thomas  v.  Brady,  10  Barr  (Pa.  St.),  164;  Scott  v.  Duffy,  2 
Harris  (Pa.  St.),  18;  Armstrong  v.  American  Exchange 
Nat.  Bank,  133  U.  S.  433. 

The  principles  above  announced  are  clearly  stated  in  effect 
in  Corcoran  v.  Lehigh  &  F.  Coal  Co.,  138  111.  390.    Ap 
plying  such  test  to  this  case,  and  it  is  clear  the  sureties 
require  no  aid  of  the  illegal  transaction  to  establish  their 
rights  under  the  bond. 

The  point  is  made  that  each  surety  should  have  filed  his 
claim  separately. 

The  law  is,  in  an  action  at  law,  that  when  each  surety  fur- 
nishes money  to  pay  the  debt  of  the  principal,  the  action  to 
recover  the  same  must  be  separate  and  not  joint.  Boss  v. 
Allen,  67  111.  317;  Gould  v.  Gould,  8  Cowen,  168;  1  Chitty 
on  Pleadings,  No.  11;  Appleton  v.  Bascom,  3  Metcalf,  169. 
But  the  same  authorities  hold  that  if  the  debt  is  paid  by  an 
agent  of  the  sureties  out  of  his  own  funds  on  the  joint 
credit  of  the  sureties,  then  the  action  by  the  sureties  is  joint. 

In  this  case  the  evidence  is  that  Mr.  Blount  and  Moll,  as 
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the  representatives  of  the  sareties,  went  to  Springfield  to 
investigate  as  to  the  deficit  and  to  settle  the  same.  Mr. 
Blount  testified  that  he  was  cashier  of  the  National  Bank, 
and  said :  "  I  represented  only  part  of  them  (the  sureties); 
Mr.  Moll  represented  the  other  part;  we  two  represented 
them  all.  The  governor  informed  me  that  there  was  a 
shortage  and  told  me  that  we  would  be  obliged  to  make  it 
up.  I  informed  the  governor  that  it  would  be  impossible 
for  me  to  remain  in  Springfield  on  the  day  the  transfer 
would  be  made,  but  that  Mr.  Moll,  my  representative,  would 
remain  there  and  act  for  all  of  us.  And  I  left  the  check 
with  Mr.  Moll  to  pay  the  deficiency,  whatever  it  might  be. 
The  governor  made  a  demand  on  me,  as  representative  of 
the  bondsmen,  to  make  good  the  deficiency."  The  check 
on  the  National  Bank,  which  was  introduced  in  evidence, 
shows  payment  of  the  deficiency.  Mr.  Blount  further  tes- 
tified that  afterward  the  sureties  paid  the  amount  of  the 
check. 

There  is  also  other  evidence  which  shows  these  payments 
were  made  good  to  the  sureties,  or  at  least  to  some  of  them. 
But  this  fact  does  not  affect  the  legal  question  involved. 
The  sureties,  and  not  the  banks,  were  contractually  liable, 
and  as  such  made  good  the  deficit  in  the  manner  above 
stated. 

What  the  banks  promised  to  do  for  the  sureties,  or  actu- 
ally did  for  them,  in  the  way  of  reimbursement,  is  legally 
immaterial.  In  our  opinion  the  claims  were  properly  pre- 
sented against  the  estate  in  a  joint  form. 

But  in  addition  to  this  view,  it  may  be  said  the  proceed- 
ing in  the  Probate  Court  to  adjust  these  claims  was  an 
equitable  proceeding,  where  equitable  rules  apply,  as  has 
been  frequently  held.  Hurd  v.  Slaten,  43  111.  348;  Hales  v. 
Holland,  92  111.  494;  Wadsworth  v.  Oonnell,  104  111.  369. 
Therefore  the  strict  rules  of  law,  even  if  applicable  to  the 
facts  of  this  case,  would  not  be  applied  so  as  to  require  each 
surety  to  file  separate  claims. 

The  claimants  insist  the  public  funds  in  the  hands  of  the 
State  treasurer  are  a  trust  fund,  and  therefore  the  State 
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would  have  the  right  to  the  preference  provided  by  the  sixth 
paragraph  of  Sec.  70,  Chap.  3  of  the  statute  on  the  classifica- 
tion of  claims,  which  is  as  follows :  "  Where  the  decedent 
has  received  money  in  trust  for  any  purpose,  his  executor 
or  administrator  shall  pay  out  of  his  estate  the  amount  thus 
received  and  not  accounted  for." 

It  appears  to  be  held  in  Wilson  et  al.  v.  Kirby,  Ex'r,  88  111. 
566,  Svanoe  v.  Jurgens,  144  111.  507,  and  Shipherd  v.  Fur- 
ness,  153  111.  590,  that  a  public  officer,  into  whose  keeping  a 
public  fund  is  intrusted,*  is  acting  in  a  fiduciary  character, 
and  such  fund  is  regarded  as  a  special  trust  fund  by  opera- 
tion of  law  and  not  by  implication  from  a  contract. 

If  this  view  of  those  decisions  is  correct,  have  these  sure- 
ties, under  the  doctrine  of  subrogation,  the  right  to  the 
benefit  of  this  statute  in  the  classification  of  their  claims  ? 
The  general  rule  is  that  sureties  who  pay  the  debt  of  their 
principal  are  entitled  to  be  subrogated  to  the  rights  and 
remedies  of  the  principal.  Foss  et  al.  v.  City  of  Chicago, 
34  111.  488. 

In  Kicheson  et  al.  v.  Crawford  et  al.,  94  111.  165,  it  is  held 
the  sureties  on  collector's  bond  are  entitled  to  be  subrogated 
to  the  lien  given  by  the  statute;  and  on  page  174  the  cases 
of  Hunter  v.  The  United  States,  6  Peters,  178,  and  United 
States  V.  Hunter,  5  Wash.  466,  are  cited  with  approval, 
which  hold  that  "  the  same  priority  which  belongs  to  the 
government  attaches  to  the  claim  of  an  individual  who,  as 
surety,  has  paid  money  to  the  government."  True,  as 
appellees  claim,  the  priority  was  given  by  a  legislative  act 
to  the  government,  but  the  same  is  true  in  this  case  as  to 
the  State,  if  the  fund  is  technically  a  trust  fund. 

In  Lochenmeyer  et  al.  v.  Fogarty  et  al.,  112  111.  572,  sev- 
eral cases  are  cited  on  page  583  expressive  of  the  views  of 
the  court  as  to  the  rights  of  subrogation,  viz.,  Eddy  v. 
Traver,  6  Paige,  521 :  "  That  sureties  who  pay  a  debt  are 
entitled  to  stand  in  the  place  of  the  creditor,  or  to  be  sub- 
rogated to  all  his  rights  as  to  any  fund,  lien  or  equity  which 
he  may  have  against  any  other  person  or  property  on 
account  of  the  debt "  (City  of  Keokuk  v.  Love,  81  Iowa,  119); 
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^  that  the  equities  of  sureties  extend  to  all  the  rights  of  the 
creditors  respecting  the  debt  which  the  sureties  pay"  (1 
Leading  Cases  in  Equity,  p.  144);  that  "  he  (the  surety)  is 
considered  as  at  once  subrogated  to  all  the  rights,  remedies 
and  securities  of  the  creditor — as  substituted  in  the  place  of 
the  creditor — and  entitled  to  enforce  ail  his  liens,  priorities 
and  means  of  payment."  See  also  Sheldon  on  Subrogation, 
Sec.  88;  A.  &  E.  Ency.  of  Law,  Vol.  24,  p.  220. 

It  is  earnestly  urged  by  appellees'  counsel  that  these  state- 
ments of  the  doctrine  of  subrogation — that  the  surety  is 
entitled  to  ^'  all  the  rights  and  remedies  of  the  creditor  " — ^are 
inaccurate;  that  his  rights  and  remedies  are  limited  to  those 
arising  out  of  the  contract  of  the  principal,  or  to  collaterals 
or  other  indemnity.  We  understand  the  doctrine  of  subro- 
gation to  be  primarily  that  of  substitution,  or  the  placing 
of  the  sureties  in  the  shoes  of  the  creditor,  invested  with  all 
the  rights  of  the  creditor  to  secure  payment.  It  is  an  equi- 
table doctrine,  founded  upon  natural  justice,  that  one  who 
pays  the  debt  of  another  should  be  substituted  for  and  have 
all  the  rights  and  remedies  transferred  to  him  that  were 
afforded  by  law  to  the  one  whose  debt  is  thus  paid.  ^*  The 
substitute  is  put  in  all  respects  in  place  of  the  party  to  whose 
rights  he  is  subrogated."  Orem  v.  Wrightson,  51  Md.  34; 
Sheldon  on  Subrogation,  Sec.  1;  Am.  &  Eng.  Ency.  of  Law, 
Vol.  24,  p.  187. 

This  interpretation  of  the  doctrine  works  no  hardship, 
for  the  surety  only  resorts  to  those  means  of  collecting  his 
debt  that  were  already  afforded  by  law  to  the  creditor. 

If  the  fund  held  by  the  State  treasurer  is  a  special  trust 
fund,  then  the  State,  as  a  creditor,  under  the  6th  paragraph 
of  Sec.  70,  Chap.  3  of  the  administration  act,  would  be 
entitled  to  the  classification  thereby  provided.  That  it  is 
such  a  fund,  we  understand  our  Supreme  Court  has  in  prin- 
ciple decided  in  the  Wilson  and  other  cases  cited.  The 
case  of  Chapman  v.  Forsyth,  2  How.  202,  is  cited  and  com- 
mented on  in  various  decisions,  and  the  language  approved, 
which  held,  ^'The  cases  enumerated,  'the  defalcation  of  a 
public  officer,'  ^  executor,'  '  administrator/  '  guardian '  or 
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^  trustee,'  are  not  cases  of  implied  but  special  trusts,  and  the 
'  other  fiduciary  capacity '  mentioned  must  mean  the  same 
class  of  trusts.  The  act  speaks  of  technical  trusts,  and  not 
those  which  the  law  implies  from  the  contract." 

This  language  clearly  indicates  that  the  bankrupt  act 
quoted  was  regarded  as  a  legislative  declaration  of  what 
constituted  legally  a  technical  trust,  rather  than,  as  claimed 
by  appellee's  counsel,  a  legislative  definition  or  creation  of 
technical  trusts  for  the  purposes  of  that  act.  Prior  to  the 
act  of  1871-2  of  our  statutes,  money  in  the  hands  of  an 
executor,  administrator  or  guardian  was  by  the  legislature, 
in  effect,  declared  to  be  technical  trusts,  and  that  act,  it  is 
said  in  Wilson  case,  supra^  p.  569-670,  "  by  the  use  of  the 
phrase  'in  trust  for  any  purpose,'  intended  to  extend  the 
class  of  preferred  claims,  but  how  far  admits  of  question; " 
and  then  follows  in  the  decision  a  definition  of  the  word 
"  trusts,"  in  a  broad  sense,  from  Perry  on  Trusts,  and  the 
declaration  of  what  is  a  technical  trust,  within  the  meaning 
of  the  act  of  1871-2,  as  )ield  in  the  Chapman  case,  the  lan- 
guage of  which  is  above  quoted. 

Certainly  the  State  treasurer,  as  the  custodian  of  the  pub- 
lic money,  is  acting  in  a  fiduciary  capacity,  and  is  as  clearly 
a  trustee  as  an  administrator  or  guardian,  and  concededly, 
money  in  the  hands  of  either  the  guardian  or  administrator 
would  be  trust  money.  Therefore,  our  conclusion  is  that 
the  public  money  in  the  custody  of  the  State  treasurer  was 
money  technically  held  in  trust,  and  as  the  State  would  have 
had  the  right  to  the  benefit  of  the  classification  provided 
by  law  in  such  cases,  so,  in  this  equitable  proceeding,  the 
sureties  have  the  same  rights  as  the  State  would  have  had 
in  case  it  had  proved  its  claim. 

As  to  the  sum  of  $11,591.11,  made  up  of  interest  on 
deposits  and  uncollected  salary  of  the  deceased  treasurer, 
which  by  appellees  it  is  contended  should  be  deducted  from 
the  aggregate  claims  filed,  and  by  appellants  contended 
that  only  the  residue  after  deducting  some  $8,000  for 
expenses  should  be  credited,  we  hold  that  all  moneys  in  the 
Jiands  or  under  the  control  of  the  sureties  belonging  to  the 
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estate  of  the  deceased  should  be  deducted,  without  any 
allowance  for  expenses  taken  therefrom.  The  expenses 
mentioned,  relating  principally  to  the  adjustment  and  settle- 
ment of  the  Setter  collaterals,  are  assumed  to  have  been 
taken  into  consideration  in  making  that  settlement.  Those 
expenses  should  not  be  charged  to  the  estate  in  this  pro- 
ceeding. 

As  to  the  $1 5,000  paid  to  Mr.  Blount,  a  representative  of 
the  sureties,  by  the  First  National  Bank  of  Springfield,  on 
the  16th  day  of  November,  1894,  it  does  not  appear  to  have 
been  accounted  for,  though  it  does  not  appear  to  have  been 
a  controverted  matter,  and  is  not  mentioned  in  appellants' 
argument.  It  is  not  mentioned  by  the  court  below  in  his 
statement  of  the  controverted  questions,  and  therefore  it  is 
resubmitted  to  the  court  below  for  further  investigation, 
with  the  statement  that  we  are  unable  to  discover  where  it 
is  credited. 

As  to  the  $10,000  deposited  in  a  St.  Louis  bank  by  the 
State  treasurer  shortly  before  his  decease,  and  which  was 
drawn  out  by  his  administrator  and  placed  with  the  general 
funds  of  the  estate,  which  is  claimed  by  the  appellants  to  be 
a  special  trust  fund  that  they  can  follow  and  obtain,  we  hold 
that  before  they  could  do  so,  they  must  be  able  to  identify 
it,  or  the  property  into  which  it  was  converted,  which  they 
have  not  done,  within  the  strict  rules  laid' down  in  Weth- 
erell  v.  O'Brien,  140  111.  146;  Mutual  Acct  Association  v. 
Jacobs,  141  111.  261;  The  Union  Nat.  Bank  v,  Goetz  et  aJ., 
138111.  127;  which,  as  we  understand,  are  not  as  broad  as 
those  laid  down  by  the  courts  of  Iowa,  Wisconsin  and  New 
York. 

As  to  when  the  Seiter  collaterals  of  $243,778.52,  with 
interest,  which  were  adjusted  and  in  effect  collected,  by  the 
settlement  made  August  1, 1895,  should  be  credited,  we  hold 
in  the  absence  of  any  agreement  to  the  contrary,  under  the 
authority  of  Levy  v.  Chicago  Nat'l  Bank,  158  111.  102,  that 
as  this  sum  was  collected  after  the  claim  was  filed,  viz., 
February  1, 1895,  that  it  does  not  have  to  be  deducted  prior 
to  the  judgment  on  the  claim. 

We  are  unable  to  find  evidence  of  an  agreement  to  credit 
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said  amoant  before  the  hearing.  On  the  contrary,  the  evi- 
dence indicates  that  the  appellants  were  objecting  to  credit- 
ing the  same  except  under  the  rule  in  the  Levy  case,  as  is 
indicated  by  the  record  at  pp.  147-8. 

For  the  reasons  stated^  the  judgment  is  reversed  and  the 
cause  remanded. 

A  rehearing  was  allowed  in  the  foregoing  case.  After 
careful  consideration,  we  adhere  to  the  decision  of  our  pred- 
ecessors.   Case  reversed  and  remanded. 

Cbeighton,  p.  J.|  dissents. 
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Supreme  Lodge  Knights  of  Pythias  r.  Matilda  Trebbe. 

1.  iNBXTRAirciE— iSfuictde  a$  a  Defend  in  the  Absence  of  a  Siipvla- 
iicn  to  that  Effect. — ^When  the  policy  or  the  constitution  and  by-laws 
of  an  insurance  company  contain  no  provisions  qualifying  the  right  to 
recover  if  the  assured  takes  his  own  life,  suicide,  in  the  absence  of  fraud 
or  collusion,  is  not  a  defense. 

2.  By-Laws— fifuprem«  Lodge  Knights  of  Pythia9,^A  member  of  a 
subordinate  lodge  of  the  benevolent  order  of  the  Knights  of  Pythias  is 
not  bound  by  his  contract  of  insurance  to  observe  or  be  controlled  by  a 
by-law  of  said  order,  enacted  by  any  law-making  body  other  than  the 
supreme  lodge,  and  such  supreme  lodge  can  not  delegate  its  power  to 
make  by-laws  to  the  board  of  control  of  the  order. 

8.  Same—  When  Invalid— Improper  Enactment— The  concurrence  by 
the  Supreme  Lodge  of  the  Knights  of  Pythias  in  the  report  of  the  board 
of  control  of  a  subordinate  lodge  embodying  a  by-law  enacted  by  such 
board  of  control,  does  not  constitute  the  enactment  of  a  valid  by-law  of 
the  order,  by  such  supreme  lodge,  under  a  constitution  requiring  that 
all  by-laws  be  read  on  three  different  days  and  passed  by  a  yea  and  nay 
affirmative  vote  of  a  majority  of  all  the  members. 

4.  Stipulation— TTaimnflf  Proof  of  By'Laws.—Jn  an  action  upon 
a  beneficiary  certificate  of  the  order  of  the  Knights  of  Pythias,  a 
stipulation  made  during  the  trial  for  the  purpose  of  relieving  the  defend- 
ant from  the  burden  of  producing  the  original  by-laws  and  making  pre- 
Uminary  proof,  and  that  printed  copies  produced  might  be  treated  as 
authentic,  does  not  admit  the  validity  of  such  by-laws. 

Assampsit,  on  a  beneficiary  certificate.  Appeal  from  the  City  Court 
of  East  St  Louis;  the  Hon.  Alonzo  S.  Wildebman,  Judge,  presiding. 

Tok  LXXIV89 
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Heard  in  this  court  at  the  August  term,  1897.    Affirmed.    Opiiiion  filed 
March  1, 189a 

"Warwick  M.  Hough,  attorney  for  appellant. 

The  suicide  by-law  is  a  reasonable  by-law.  Supreme  Com- 
mandery,  Knights  of  G.  R.  v.  Ainsworth,  71  Ala.  436; 
Daughtry  v.  Knights  of  Pythias,  20  So.  Rep.  712. 

And  the  conditions  "sane  or  insane,  voluntary  or  invol- 
untary," are  valid.  Haynie  v.  Knights  Templars,  etc.,  41 
S.  W.  Rep.  461. 

M.  Millard  and  F.  C.  Smith,  attorneys  for  appellee. 

When  there  is  no  stipulation  in  the  contract  of  insurance 
that  suicide  shall  defeat  the  right  to  recover,  a  defense  on 
that  ground  will  not  be  allowed.  Bacon  Ben.  Soc.,  Par.  337; 
Kerr  v.  Minnesota  Mut.  Benefit  Ass'n,  39  Minn.  174;  Mills 
v.  Rebstock,  29  Minn.  380;  Fitch  v.  American  P.  Life  Ins. 
Co.,  59  N.  r.  557;  Darrow  v.  Family  Fund  Soc.,  116  N.  Y. 
537;  Northwestern  B.  &  M.  A.  Ass'n  v.  Wanner,  24  III. 

A  pp.  357. 

Suicide  is  defined  to  be  "  the  intentional  taking  of  one's 
own  life;  self-murder;  voluntary  self-destruction,"  etc.  In 
life  insurance  it  always  means  a  willf ulact  of  self-destruction. 
And  when  a  person  is  found  dead  and  there  is  no  proof  as 
to  how  it  occurred  the  presumption  is  that  death  resulted 
from  natural  causes  or  was  accidental.  The  averment  that 
he  destroyed  himself  is  not  to  be  understood  as  meaning 
that  he  committed  suicide  or  intentionally  killed  himself. 
Under  the  rule  followed  in  construing  pleadings  the  infer- 
ence must  be  drawn  that  the  act  was  accidental.  The  legal 
presumption  arising  from  the  fact  alone  of  self-killing  is 
that  death  >v«i£  innocent  and  unavoidable.  The  law  makes 
that  deduction,  so  far  as  the  proof  is  concerned,  and  stating 
the  fact  in  a  plea  without  alleging  an  intention  can  not  be 
extended  by  implication.  If  the  fact  of  death  alone  is 
averred  or  proved  the  inference  is  that  it  was  not  suicide. 
See  Mallory  v.  Travelers'  Ins.  Co.,  54  N.  Y.  651. 

Opinion  per  Curiam. 

This  was  an  action  of  assumpsit  to  recover  on  a  benefit 
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certificate  for  $3,000,  issued  in  1889,  by  appellant,  to  the 
husband  of  appellee. 

The  defendant  pleaded  the  general  issue  and  a  special  plea 
as  follows : 

"  And  for  further  plea  in  this  behalf  appellee  says  that  it 
is  a  fraternal  and  benevolent  association,  duly  and  legally 
incorporated  as  such  by  a  special  act  of  Congress  of  the 
United  States  of  America,  conducted  under  the  lodge  system 
having  only  social,  charitable  and  benevolent  features  in 
its  organization,  and  incidentally  thereto  issues  to  its  mem- 
bers of  its  subordinate  lodges,  and  to  them  only,  benefit 
certificates,  through  what  are  known  as  sections  of  the 
Endowment  Rank. 

"  That  on  the  19th  day  of  August,  1889,  the  said  G.  H. 
Trebbe,  named  in  plaintiff's  declaration,  being  then  a  mem- 
ber of  one  of  the  subordinate  lodges,  did  make  application 
for,  and  this  defendant  did  issue  to  him  the  certificate  of 
membership  herein  sued  on,  wherein  and  whereby  it  was 
agreed  between  this  defendant  and  the  said  Trebbe  that  the 
same  was  based  upon  the  declarations,  representations  and 
agreements  made  in  his  certain  application  for  such  mem- 
bership, bearing  date  the  19th  day  of  August,  1889;  and 
wherein  and  whereby  it  was  provided  and  agreed  that  the 
said  certificate,  to  be  issued  thereunder,  was  dependent  for 
its  validity  upon  a  full  compliance  by  the  said  G.  H.  Trebbe 
with  all  the  conditions  therein  contained,  and  that  it  should 
be  controlled  by  all  the  laws,  rules  and  regulations  of  the 
order  governing  the  Endowment  Bank  of  this  defendant 
then  in  force,  or  that  might  thereafter  be  enacted  by  the 
Supreme  Lodge  Knights  of  Pythias  of  the  World. 

^'  And  this  defendant  further  alleges  that  in  January,  189.3, 
while  the  said  certificate  herein  sued  on  was  in  force,  and 
during  the  lifetime  of  the  said  G.  H.  Trebbe,  and  a  long 
time  prior  to  his  death,  as  hereinafter  stated,  it  enacted  a 
law,  rule  and  regulation  providing  that  if  the  death  of  any 
member  of  the  Endowment  Bank  should  result  from  self- 
destruction,  either  voluntary  or  involuntary,  whether  such 
member  should  be  sane  or  insane  at  the  time,  then  and  in 
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such  case,  the  certificate  issued  to  such  metnber,  and  all 
claims  against  said  Endowment  Rank  on  account  of  such 
membership  should  be  forfeited  and  the  certificate  issued 
on  the  application  aforesaid  should  become  null  and  void. 

^^  And  this  defendant  further  alleges  that  on  the  7th  day 
of  September,  1896,  and  while  said  law,  rule  and  regulation 
of  the  order,  as  aforesaid,  was  in  force,  the  said  O.  H.  Trebbe 
destroyed  himself  by  shooting  himself  with  a  pistol  in  the 
city  of  East  St.  Louis,  Illinois,  which  resulted  in  his  imme- 
diate death,  whereby,  by  the  terms  of  his  application  afore- 
said, and  by  virtue  of  the  laws  of  said  Endowment  Rank  in 
force  at  the  time  of  his  death  the  said  certificate  became  null 
and  void  and  of  no  effect,  and  the  benefits  to  be  derived 
from  which  membership  were  lost  to  him  and  the  bene- 
ficiaries therein. 

'^  And  this  the  defendant  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  to  have  his  aforesaid 
action  against  him,"  etc. 

At  conclusion  of  the  hearing,  the  court  directed  the  jury 
to  return  a  verdict  for  appellee  for  $3,000. 

It  is  contended  by  appellant  that  the  action  of  the  court 
in  directing  the  jury  to  find  for  appellee  is  error.  The  tes- 
timony tends  strongly  to  prove  that  the  assured  took  his 
own  life,  and  it  is  urged  that  such,  if  found  by  the  jury  to 
be  a  fact,  is  of  itself  sufficient  to  avoid  the  insurance,  irre- 
spective of  any  stipulation  in  the  contract  or  provision  in  the 
by-laws  on  that  subject. 

We  are  of  opinion  that  under  the  facts,  as  shown  by  the 
evidence  in  this  case,  appellant's  position  is  not  well  taken. 
In  Bacon's  Benefit  Societies  and  Insurance,  at  Sec.  337,  it  is 
said :  "  Where  the  policy,  or  the  constitution  and  by-laws 
of  the  society  or  order  contain  no  provision  qualifying  the 
risrht  to  recover  if  the  assured  or  member  takes  his  own  life, 
suicide  is  not  a  defense."  To  the  authorities  cited  by  the 
author  in  support  of  the  text,  we  add :  Supreme  Lodge 
Knights  of  Pythias  v.  Kutsoher,  Adm'r,  72  111.  App.  462. 
The  insurance  in  this  case  is  not  payable  to  the  estate  of 
deceased,  but  to  a  beneficiary  named,  and  there  is  no  evi- 
dence of  fraud  or  collusion. 
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Under  the  issues  raised  by  the  pleadings,  appellee  made 
on  the  trial  ^prvma facie  case,  and  the  material  facts  of  her 
case  not  being  contested  she  was  entitled  to  a  verdict 
unless  appellant  produced  competent  evidence  tending  to 
prove  all  the  averments  of  ite  special  plea.  The  plea 
depends  for  its  support  on  the  validity  of  a  by-law  passed 
in  1893  by  the  board  of  control  of  the  Endowment  Rank  of 
Knights  of  Pythias.  In  the  cases  of  the  Supreme  Lodge 
Knights  of  Pythias  v.  Kutscher,  Adm'r,  above  referred  to, 
and  the  Supreme  Lodge  Knights  of  Pythias  v.  McLennan, 
171  IlL  417,  it  is  held  in  substance  that  the  assured  was  not 
bound  by  his  contract  to  observe  or  be  controlled  by  a  by- 
law enacted  by  any  law-making  body  other  than  the  Supreme 
Lodge;  that  the  Supreme  Lodge  could  not  delegate  to  the 
board  of  control  the  power  to  make  such  by-law. 

It  is  contended  that  under  a  stipulation  made  during  the 
trial,  it  is  immaterial  in  this  case  for  the  court  to  determine 
whether  or  not  the  by-law  in  question  is  valid;  that  the 
stipulation  admits  its  validity.  We  do  not  so  interpret  the 
stipulation.  Its  sole  purpose  was  to  relieve  appellant  from 
the  burden  of  producing  originals  and  making  preliminary 
proof,  and  that  the  court  might  treat  the  printed  copies 
tendered  as  authentic.  It  is  also  contended  that  the 
Supreme  Lodge  in  1894,  by  the  adoption  of  a  report  of  the 
board  of  control,  thereby  made  the  by-law  in  question  a 
valid  by-law  of  the  Supreme  Lodge.  On  the  first  day  of 
September,  1894,  the  Supreme  Lodge  adopted  a  new  con- 
stitution, which,  we  are  of  opinion,  went  into  effect  that 
day.  The  by-law  was  not  incorporated  into  that  constitu- 
tion, nor  was  anything  pertaining  to  it.  The  provisions  of 
that  constitution  require  all  by-laws  enacted  by  the  Supreme 
Lodge  to  be  introduced  as  bills,  to  be  read  on  three  different 
days,  to  pass  by  yea  and  nay  vote,  and  that  the  affirmative 
vote  of  a  majority  of  all  the  members  shall  be  necessary  to 
make  the  bill  a  law.  At  the  same  meeting  of  the  Supreme 
Lodge,  the  board  of  control  presented  its  biennial  report, 
containing  among  other  things,  the  by-law  in  question, 
which  that  board  had  adopted  in  1893.    The  report  was 
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referred  to  a  committee  which  made  report  thereon  as  fol- 
lows :  "  Your  committee  on  Endowment  Eank  to  whom 
was  referred  the  biennial  report  of  the  board  of  control, 
beg  leave  to  report  that  they  have  given  the  same  careful 
consideration  in  every  respect  and  fully  concur  in  and 
approve  of  the  legislation  in  all  details  enacted  by  said 
board  for  the  government  of  the  Endowment  Eank."  The 
report  of  this  committee  was  adopted  by  the  Supreme 
Lodge  on  September  7, 1894.  Such  action  on  the  part  of 
the  Supreme  Lodge,  at  that  time  did  not  constitute  the 
enactment  of  a  valid  bv-law. 

A  material  averment  of  appellant's  special  plea  is  wholly 
unsupported  by  any  competent  evidence. 

Both  cases  above  referred  to  are  almost  identical  with 
this,  and  are  so  fully  stated  and  discussed  that  we  do  not 
feel  called  upon  to  state  this  case  fully  or  treat  it  at 
length. 

We  are  of  opinion  the  trial  court  committed  no  error  in 
directing  the  jury  to  find  for  appellee. 

The  judgment  of  the  trial  court  is  affirmed. 


D.  A.  Knight  et  aL  v.  Tillage  of  Thompsonville^  by 

Richard  Thompson. 

1.  Amendments — Changing  Forms  of  Action.— Vnder  Sec.  28,  Chap. 
110,  R.  S.,  entitled,  **  Practice,''  amendments  are  allowable  changing  a 
proceeding  by  mandamus  into  an  action  of  trespass  on  the  case. 

2.  Oppicebs — Be<xwery  of  Money  Misappropriated— Suits  by  Tax 
Payers, — A  suit  may  be  brought  by  a  tax  payer  in  the  name  and  for  the 
benefit  of  a  municipal  corporation  to  recover  property  belonging  to  the 
corporation,  or  for  any  money  which  has  been  paid  out,  expended  or 
released  without  authority  of  law  against  the  party  haying  the  money 
or  property. 

3.  BAWi—CompeUing  Restitution  Not  the  Enforcement  of  a  Penalty, 
— A  penalty  is  not  enforced  when  one  is  compelled  to  return  to  its  o^'ner 
that  which  belongs  to  him. 

4.  CrriES  AND  Villages  —  Expenditures—  Appropriations  —  Yeas 
and  Nays.— -The  yeas  and  nays  are  required  to  be  taken  upon  the  pas- 
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sage  of  all  ordinances  and  provisions  to  create  any  liability  against  a 
municipality,  or  for  the  expenditures  or  appropriation  of  its  moneys, 
an;l  no  funds  can  be  paid  out  of  its  treasury  unless  upon  an  order  signed 
by  its  president  or  mayor  and  countersigned  by  its  clerk. 

Trespam  on  the  Case,  for  moneys  misappropriated.  Appeal  ftx)m  the 
Circuit  Court  of  Franklin  County;  the  Hon.  Edmund  D.  Youngblood, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1897. 
Reversed  and  remandedi    Opinion  filed  March  1,  1898. 

Hart  &  Spilleb,  attorneys  for  appellants. 
Strllk,  Walker  &  Csoss,  attorneys  for  appellee. 

Mb.  Justiob  Wobthinoton  deuvebed  the  opinion  op  thb 
Court. 

At  the  October  term,  1896,  of  the  Franklin  County  Cir- 
cnit  Court,  a  petition  for  mandamas  was  pending  to  compel 
the  defendants,  appellants  here,  the  president,  trustees  and 
treasurer  of  the  village  of  Thompsonville,  to  restore  $200 
in  money  into  the  village  treasury,  which  it  was  alleged  they 
had  wrongfully  paid  out  to  one  Snyder,  to  bore  for  coal, 
under  the  false  pretense  that  they  were  boring  for  water. 

Defendants  demurred  to  the  petition,  the  demurrer  was 
sustained,  and  by  leave  of  court  the  form  of  action  was 
changed  to  that  of  trespass  on  the  case,  and  also  by  chang- 
ing the  plaintiflf  from  the  people  on  the  relation  of  Richard 
Thompson,  to  the  village  of  Thompsonville  by  Eichard 
Thompson,  a  resident  and  ta.x  payer  of  said  village. 

An  amended  declaration  was  filed,  alleging  in  substance, 
that  defendants,  as  president,  trustees  and  treasurer  of  said 
village,  without  authority  of  law,  falsely  and  wrongfully 
caused  to  be  paid  out  of  the  village  funds  $200,  to  one  Peter 
Snyder,  for  boring  for  coal,  under  the  false  pretense  that 
they  were  boring  for  water. 

Appellants  assign  for  error  that  the  court  erred  in  allow- 
ing the  amendment  changing  the  name  of  plaintiff  and  the 
form  of  action.  Section  4:  of  chapter  87,  entitled  "  Manda- 
mus," reads, "  The  petitioner  may  plead  to,  or  traverse  all  or 
any  of  the  material  facts  contained  in  the  answer,  or  demur 
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thereto,  to  which  the  defendant  shall  reply,  take  issue  or 
demur,  and  like  proceedings  shall  be  had  as  in  other  cases 
at  law." 

Sec.  9  of  the  same  chapter  provides  that  ^^  Amendments 
may  be  allowed  as  in  other  civil  suits." 

Sec.  1  of  chapter  7  provides  that  "  The  court  ♦  ♦  ♦ 
shall  have  power  to  permit  amendments  in  any  process, 
pleading  or  proceeding  in  such  section,  either  in  form  or 
substance  for  the  furtherance  of  justice,"  etc. 

Sec.  23,  chapter  110,  provides  that  '^Amendments  may  be 
allowed,  introducing  any  party  necessary  to  be  joined  as 
plaintiff  or  defendant,  ♦  *  *  changing  the  form  of  action 
and  in  any  matter,  either  of  form  or  substance,  in  any  proc- 
ess or  pleading,  which  may  enable  the  plaintiff  to  sustain 
the  action  for  the  claim  for  which  it  was  intended  to  be 
brought.  The  adjudication  of  the  court  allowing  an  amend- 
ment shall  be  conclusive  evidence  of  the  identity  of  the 
action." 

It  is  conceded  that,  as  amended,  this  action  is  based  upon 
section  4,  article  10,  chapter  24,  which  is  as  follows :  "A 
suit  may  be  brought  by  any  tax  payer,  in  the  name  and  for 
the  benefit  of  any  city  or  village,  against  any  person  or 
corporation,  to  recover  any  money  or  property  belonging 
to  the  city  or  village,  or  for  any  money  which  may  have 
been  paid,  expended  or  released  without  authority  of  law." 

The  amendment  is  a  formal  amendment.  The  defendants 
are  the  same.  The  object  sought  is  the  same,  namely,  to 
collect  from  the  defendants  $200,  for  the  village  of  Thomp- 
sonville,  alleged  to  have  been  wrongfully  caused  to  be  paid 
out  by  defendants  as  officers  of  said  village.  The  adjudica- 
tion of  the  court  allowing  an  amendment  is  conclusive  of 
the  identity  of  the  action.  This  assignment  of  error  is  not 
then  well  taken. 

Counsel  for  appellee  state  in  their  brief  that  this  action 
is  based  upon  Sec.  4,  Art.  10,  Illinois  Statutes,  entitled 
**  Cities  and  Villages"  which  section  is  as  follows : 

"  A  suit  may  be  brought  by  any  tax  payer  in  the  name 
and  for  the  benefit  of  the  city  or  village,  against  any  per- 
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son  or  corporation,  to  recover  any  money  or  property 
belonging  to  the  city  or  village,  or  for  any  money  which 
may  have  been  paid,  expended  or  released  without  author- 
ity of  law."    Starr  &  Curtis  (2d  Ed.),  787. 

Appellants  claim  that  this  is  a  suit  to  recover  a  penalty. 
There  is  nothing  in  the  section  quoted  that  specifies  any 
penalty,  or  in  any  way  refers  to  a  penalty.  It  provides 
only  for  the  recovery  of  money  or  property  belonging  to 
the  city  or  village.  A  penalty  is  not  enforced  when  one  is 
compelled  to  return  to  its  owner  that  which  belongs  to  him. 
Neither  does  this  section  authorize  an  action  against  the 
officers  of  a  city  or  village  for  malfeasance  in  office.  If 
they  have  money  or  property  in  thdir  possession  belonging 
to  the  city  or  village,  it  provides  for  its  recovery  at  the  suit 
of  any  tax  payer  in  the  name  and  for  the  benefit  of  the  city 
or  village.  If  money  has  been  paid  out,  expended  or 
released  without  authority  of  law,  it  provides  for  its  recov- 
ery. From  whom  i  Clearly  from  the  person  or  corpora- 
tion that  received  it. 

It  is  not  claimed  that  these  defendants  have  $200  that 
belongs  to  appellee,  but  it  is  claimed  that  one  Peter  Snyder 
has  $200  which  defendants  wrongfully  caused  to  be  paid  to 
him.  If  it  was  wrongfully  paid  to  him  the  section  cited 
above  provides  for  its  recovery  from  him. 

Nor  do  we  think  that  the  evidence  sustains  the  allegations 
of  the  declaration,  even  if  such  an  action  could  be  based 
upon  this  section.  The  record  of  the  proceedings  of  the 
board  relating  to  this  expenditure  is  as  follows : 

"  On  motion  of  Rainey  and  seconded  by  Bowman  that 
the  board  expend  not  to  exceed  $200  for  the  purpose  of 
boring  for  water,  the  finance  committee  to  make  the  best 
contract  possible."  No  vote  is  shown  by  the  record  to  have 
been  taken  on  the  motion.  The  clerk  of  the  village,  John 
Fleming,  called  by  appellee,  testified  as  follows : 

Q.  You  may  state  whether  there  is  any  further  record 
made  of  any  proceedings  had  by  the  defendants,  as  presi- 
dent and  trustees  of  the  village  of  Thompsonville  with 
regard  to  that  expenditure?  A.  No, sir.  It  was  put  in 
the  hands  of  the  finance  committee,  and  the  finance  com- 
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mittee  made  the  estimate  for  the  board  and  issued  the 
order. 

Q.  Was  there  any  farther  record  made  by  any  of  the 
trustees,  or  any  proceedings  had  by  the  board  with  refer- 
ence to  this  expenditure  ?    A.    No,  sir. 

Q.  State  what  you  know  with  reference  to  the  defend- 
ants authorizing  the  payment  of  $200  out  of  the  village 
treasury  i  A.  Mr.  Snyder  brought  me  an  order  signed  by 
three  of  the  finance  committee,  an  order  for  $200,  for  me  to 
issue  him  an  order  for  that  amount.  I  issued  him  an  order 
for  $200. 

Q.  You  may  now  state  whether  there  was  ever  any 
ordinance  passed  and  recorded  *  *  *  in  relation  to  the 
expenditure  of  the  $200  we  have  been  talking  about  ?  A. 
No,  sir. 

Q.  Was  there  any  other  ordinance  passed  appropriating 
money  for  the  purpose  for  which  that  order  was  made  ?  A. 
I  never  knew  of  any  being  passed. 

Q.  What  I  have  read  here  is  all  the  action  taken  by  the 
village  board  ?    A.    Yes,  sir. 

Q.  You  say  you  issued  this  order  to  the  treasurer  to  pay 
$200  ?    A.     Yes,  sir. 

Q.  You  did  not  do  that  under  the  order  of  the  board  of 
trustees !  A.  I  did  it  from  the  order  of  the  finance  com- 
mittee. 

Q.  How  many  members  did  that  finance  committee  con- 
sist of  ?    A.    Three. 

Q.  And  they  made  the  order  without  any  session  of  the 
board  ?    A.    Yes,  sir. 

Q.  That  money  was  never  ordered  to  be  paid  out  by  any 
session  of  the  board  of  trustees  of  the  village  of  Thompson- 
ville ?    A.     No,  sir. 

It  appears  from  the  evidence  that  a  finance  committee,  a 
part  of  whom  were  members  of  the  board  and  a  part  were 
not,  directed  and  controlled  the  boring  of  the  well.  Two 
hundred  dollars  of  the  money  came  from  the  treasury  of  the 
village,  the  remainder  was  raised  by  subscription.  Upon 
the  direction  of  the  committee,  the  clerk,  who  is  not  a 
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defendant  in  this  case,  signed  an  order  upon  E.  S.  Bandy, 
the  treasurer  of  the  village,  for  $200,  which  order  Bundy 
paid. 

Par.  92,  Chap.  24,  R.  S.,  «  Cities  and  Villages,"  declares 
that  ^^  No  contract  shall  be  hereafter  made  by  the  city 
council  or  board  of  trustees,  or  any  committees  or  members 
thereof;  and  no  expense  shall  be  incurred  by  any  of  the 
oflBcers  or  departments  of  the  corporation,  whether  the 
object  of  the  expenditure  shall  have  been  ordered  by  the 
city  council  or  board  of  trustees  or  not,  unless  an  appropri- 
ation shall  have  been  previously  made  concerning  such 
expense,  except  as  herein  otherwise  expressly  provided." 

Paragraph  99  of  the  same  act  declares :  "  All  warrants 
drawn  upon  the  treasurer  must  be  signed  by  the  mayor  and 
countersigned  by  the  clerk,  stating  the  particular  fund  or 
appropriation  to  which  the  same  is  chargeable,  and  the  per- 
son to  whom  payable,  and  no  money  shall  be  otherwise  paid 
than  upon  such  warrant  so  drawn  except  hereinafter  pro- 
vided." 

If  the  motion  of  Rainey,  above  referred  to,  was  voted  upon 
and  carried,  with  reference  to  which  the  record  is  silent, 
there  was  still  no  legal  liability  imposed  upon  the  village  by 
such  action.  No  appropriation  for  this  purpose  is  shown  or 
claimed.  The  "  yeas  and  nays "  are  required  to  be  taken 
upon  the  passage  of  all  ordinances  and  on  all  provisions  to 
create  any  liability  against  the  city,  or  for  the  expenditures 
or  appropriation  of  its  money.  Chapter  24,  paragraph  42. 
It  is  not  claimed  that  a  ''  yea  or  nay  "  vote  was  taken,  or 
that  any  vote  at  all  was  taken,  or  that  the  record  shows 
even  that  any  vote  at  all  was  taken. 

No  funds  can  be  paid  out  of  the  treasury  unless  upon  an 
order  signed  by  the  president  of  the  board  and  counter- 
signed by  the  clerk.  In  this  case  the  order  was  not  signed 
by  the  president,  nor  ordered  to  be  issued  by  the  board.  It 
was  paid  by  the  treasurer  upon  the  order  of  the  village 
clerk  and  issued  by  him  at  the  request  of  the  finance  com- 
mittee. If  defendants  wrongfully  or  without  authority 
directed  the  finance  committee  to  contract  with  Snyder  the 
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contract  created  no  legal  liability  against  the  city  and  conld 
not  have  been  enforced.  If  under  such  a  contract  the 
ti*easurer  paid  out  $200  upon  an  order  not  signed  by  the 
president  nor  directed  to  be  issued  by  the  board,  he  paid  it 
out  at  his  own  risk.  Under  these  conditions  we  fail  to  see 
how  a  recovery  can  be  had  in  this  action,  under  the  evi- 
dence, from  the  president  and  members  of  the  board. 
Judgment  reversed  and  case  remanded. 


Singer  Manufacturing  Company  y.  John  H.  Haneoek. 

1.  SlAUCious  Prosbcutionb— ^ut^ori^  of  Agpenfo.—Anthority  to 
cause  the  arrest  of  a  person  who  maliciously  injures  a  machine,  not  in 
the  presence  of  such  agent,  is  not  within  the  scope  of  an  agent  with 
authority  to  seU,  lease  and  coUect  pay  for  machines,  so  as  to  render  his 
principal  liable  in  an  action  for  malicious  prosecution. 

Trespass  ou  the  Case,  for  maUcious  prod&catioo.  Appeal  from  the 
City  Court  of  Alton;  the  Hon.  B.  H.  Canbt,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1897.  Beversed.  Opinion  filed  March 
1.  1898. 

"WisB  &  MoNuLTY,  attorneys  for  appellant 
Preston's  authority  as  salesman  or  selling  agent  was  in 
writing.  Parol  evidence  was  not  admissible  to  vary  or  con- 
tradict. When  the  agency  is  created  and  conferred  by  a 
written  instrument,  the  nature  and  extent  of  the  authority 
must  be  ascertained  from  the  instrument  itself,  and  parol 
evidence  is  not  admissible  to  vary  or  contradict  it.  Sturges 
V.  Keith,  67  111.  451;  Hartford  Fire  Ins.  Co.  v.  "Wilcox,  67 
111.  180. 

Preston  having  contracted  to  act  only  as  salesman  for 
the  Singer  Manufacturing  Company — ^his  powers  being 
restricted  to  this  by  his  written  contract — there  being  no 
proof  he  ever  did  or  could  exercise  any  other  powers,  it  fol- 
lows, he  had  neither  express  or  implied  authority  to  cause 
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the  arrest  of  Hancock,  as  his  act  was  not  the  act  of,  and  did 
not  bind  the  company.  Springfield  E.  &  T.  Oo.  v.  Green, 
25  111.  App.  106;  Cleveland  C.  Stove  Co.  v.  Koch,  37  111. 
App.  595;  Arasmith  v.  Temple,  11  111.  App.  45;  Newell  on 
Malicious  Prosecution,  225;  Mali  v.  Lord,  100  Am.  Dec. 
448  and  89  K  T.  381;  Carter  v.  Howe  Machine  Co.,  51  Md. 
290;  Allen  v.  London  &  S.  W.  Ey.  Co.,  L.  R,  6  Q.  B.  65; 
Clark  V.  Starin,  47  Hun,  345;  McSorley  v.  Mayor,  etc.,  of 
City  of  St.  John,  6  Sup.  Canada  Eep.  532;  Porter  v.  Chi- 
cago, R.  I.  &  P.  R.  R.  Co.,  41  Iowa,  860;  Mulligan  v.  New 
York  &  R.  B.  R.  R.  Co.,  129  N.  Y.  506. 

The  mere  fact  he  had  power  to  sell,  or  that  he  was  given 
possession  of  this  machine  to  sell  it,  did  not  give  him  any 
express  or  implied  authority  to  cause  the  arrest  of  Hancock. 
Springfield  E.  &  T.  Co.  v.  Green,  25  111.  App.  106;  Cleve- 
land  C.  Stove  Co.  v.  Koch,  37  111.  App.  595;  Mali  v.  Lord, 
100  Am.  Dec.  448;  39  N.  Y.  381;  Carter  v.  Howe  Machine 
Co.,  51  Md.  290. 

John  J.  Brenholt,  attorney  for  appellee. 

Corporations  may  be  held  liable  for  torts  involving  a  wrong 
intention,  such  as  false  imprisonment,  and  exemplary  damages 
may  be  recovered  against  them  for  the  wrongful  acts  of 
their  agents  and  servants  done  in  the  course  of  their  employ- 
ment in  all  cases,  and  to  the  same  extent  that  natural  persons 
committing  like  wrongs  would  be  held  liable.  Wheeler  & 
Wilson  Mfg.  Co.  v.  Boyce,  36  Kans.  350;  69  Am.  Rep.  571; 
Mechem  on  Agency,  page  581,  Sec.  741. 

Mb.  Justice  Bioelow  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  rendered  on  the  ver- 
dict of  a  jury,  in  the  City  Court  of  Alton,  for  $1,500  damages, 
in  favor  of  appellee  and  against  appellant,  for  maliciously 
causing  the  arrest  of  appellee  on  a  charge  of  malicious  mis- 
chief. The  warrant  on  which  the  arrest  was  made  was 
issued  by  a  justice  of  the  peace  of  Madison  county,  on  a 
complaint  made  by  one  Daniel  Preston,  who  described  him* 
self  therein  as  *^  agent  for  the  Singer  Mfg.  Co." 
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Appellee  was  arrested  on  May  22,  1896,  and  immediately 
gave  bail  for  his  appearance  on  the  26th  of  the  same  month, 
and  the  cause  was  continued  until  the  latter  date  at  the 
request  of  the  defendant,  and  on  the  day  before  the  date  to 
which  the  cause  was  continued,  Preston  had  the  case  dis- 
missed at  his  cost. 

A  number  of  objections  were  made  by  appellant  to 
questions  propounded  by  appellee's  counsel  to  witnesses  for 
appellee,  which  were  overruled  by  the  court,  to  which  rul- 
ings appellant  excepted,  and  assigns  as  error,  with  assign- 
ments of  error  for  other  causes  which,  in  the  view  we  take 
of  the  case,  it  is  not  necessary  to  notice. 

That  a  complaint  was  made  by  Preston,  a  warrant  issued 
on  the  complaint,  and  appellee  was  arrested  on  the  warrant, 
is  not  contested  by  appellant;  but  what  it  contests,  and  the 
ground  on  which  the  judgment  rests,  is,  the  authority  of 
Preston  in  causing  the  warrant  to  be  issued  and  the  arrest 
made  in  the  manner  in  which  it  was.  The  contract  of 
agency  between  appellant  and  Preston  was  in  writing,  and  by 
it,  Preston  was  employed  by  appellant  to  sell  and  lease  sew- 
ing machines  for  a  conditional  weekly  compensation,  and  a 
commission  on  the  sales  and  leases  made  by  him.  It  also 
provided  that  he  "  must  not  sign  or  use  the  name  of  the  com- 
pany in  any  way  by  which  the  public  may  be  led  to  believe 
that  it  is  responsible  for  his  action,  his  power  being  simply 
to  make  sales  or  collections  as  directed.  If  at  any  time 
any  special  act  is  required  of  him,  the  power  to  perform 
the  same  will  be  specially  given  in  writing." 

There  is  no  evidence  in  the  record  tending  to  show  that 
he  had,  either  in  writing  or  otherwise,  been  given  any 
authority,  by  appellant  or  any  of  its  oflB.cers,  to  do  any  act 
for  it,  or  that  he  ever  in  fact  did  any  act  for  it,  or  in  its 
name,  except  to  sell  and  lease  sewing  machines  and  collect 
pay  therefor.  And  there  is  no  evidence  tending  to  show 
a  ratification  by  appellant  of  Preston's  act  in  causing  the 
arrest  of  appellee,  but  on  the  contrary,  the  evidence  is  clear 
that  as  soon  as  the  officers  of  appellant  were  apprised  of 
what  had  been  done,  they  promptly  disavowed  the  act,  and 
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this,  in  our  opinion,  was  the  utmost  that  the  law  required 
it  to  do. 

We  are  unable  to  see  how  the  authority  of  an  agent  to 
sell  and  lease  machines  of  any  kind,  and  to  collect  pay 
therefor,  can  be  construed  to  embrace  within  its  scope, 
authority  to  cause  the  arrest  of  a  person  who  maliciously 
injures  a  machine  of  his  principal,  out  of  the  presence  of 
such  agent,  and  while  he  is  doing  no  act  in  connection 
with  it;  and  since  we  have  not  been  referred  to  any  author- 
ity sustaining  such  a  rule,  we  can  not  believe  any  can  be 
found.  To  adopt  such  a  rule,  would,  in  our  opinion,  not 
only  be  unwise,  but  it  would  also  be  against  the  already 
settled  rule  of  construction. 

This  being  all  there  is  of  the  case,  the  judgment  of  the 
City  Court  of  Alton  is  reversed  without  a  remanding  order. 


Muddy  Talley  Mining  and  Mfg.  Co.  t.  Ben.  F.  Parrish. 

1.  Instructions — Assuming  Controverted  Matters. — An  instruction 
which  assumes  the  existence  of  a  matter  in  controversy  is  erroneous 

2.  Master  and  Servant— Hajsard^  of  a  Dangerous  Employment — 
When  a  position  (like  that  of  a  shot  worker  in  a  coal  mine)  is  dangerous, 
the  dangers  of  the  position  are  incident  to  the  employment,  and  must 
he  assumed  by  the  person  employed. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Jackson  County;  the  Hon.  Ouvbr  A.  Barker,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1897.  Reversed  and 
remanded.    Opinion  filed  March  1,  1898. 

Green  &  Gilbert,  and  W.  W.  Babr,  attorneys  for  appel- 
lant. 

While  there  is  an  implied  contract  between  employer  and 
employe  that  the  former  shall  procure  and  keep  suitable 
tools,  implements,  means,  etc.,  with  which  to  perform  the 
labors  required  of  the  latter,  and  also  that  the  latter  shall 
be  advised  by  the  former  of  all  the  dangers  incident  to  the 
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service  of  which  the  latter  is  not  cognizant,  yet  the  failure 
of  the  f^mplover  in  this  regard  furnishes  no  excuse  for  the 
conduct  of  an  employe  who  voluntarily  incurs  a  known 
danger.  lie  must  himself  use  due  care  and  caution  to  avoid 
injury.  If  he  has  full  knowledge  of  all  the  perils  of  a  par- 
ticular service,  he  may  decline  to  engage  in  it,  or  require 
that  it  shall  first  be  made  safe;  but  if  he  does  thus  enter  it,  he 
assumes  the  risk  and  must  bear  the  consequences.  Pennsyl- 
vania Co.  V.  Lynch,  90  111.  883. 

If  a  servant,  knowing  the  hazards  of  his  employment  as 
the  business  is  conducted,  is  injured  while  engaged  therein, 
he  can  not  maintain  an  action  a^inst  the  master  for  the 
injury  merely  on  the  ground  that  there  was  a  safer  mode 
in  which  the  business  might  have  been  conducted,  the  adop- 
tion of  which  would  have  prevented  the  injury.  Many 
cases  affirming  this  principle  are  cited  in  the  brief  of  coun- 
sel for  defendant.  Simmons  v.  Chicago  &  Tomah  E.  R  Co., 
110  111.  840. 

When  an  employe,  after  having  the  opportunity  to  become 
acquainted  with  the  risks  of  his  situation,  accepts  them,  he 
can  not  complain  if  he  is  subsequently  injured  by  such 
exposure.  One  may,  if  he  chooses,  contract  to  take  the 
risks  of  a  known  danger.  Presumptively,  he  charges,  in 
such  cases,  in  proportion  to  the  risk,  or  rather  for  the  risk. 
Chicago  &  E.  I.  R.  R.  Co.  v.  Geary,  110  IlL  383. 

If  a  person,  knowing  the  hazards  of  his  employment  as 
the  business  is  conducted,  voluntarily  continues  therein, 
without  any  promise  of  the  master  to  do  any  act  to  render 
the  same  less  hazardous,  the  master  will  not  be  liable  for 
any  injury  he  may  sustain  therein,  unless,  indeed,  it  may  be 
caused  by  the  willful  act  of  the  master.  Stafford  v.  ChicagO| 
B.  &  Q.  R.  R.  Co.,  114  111.  244. 

The  law  would  imply  notice  of  those  things  which  it  was 
his  duty  to  observe,  and  with  which  he  had  ample  oppor- 
tunity to  become  acquainted.  Atchison,  T.  &  S.  F.  R.  R. 
Co.  V.  Alsdurf,  47  111.  App.  200. 

An  instruction  which  assumes  a  certain  fact  to  be  proven 
in  the  case  is  erroneous.  It  is  the  province  of  the  court  to 
state  the  law  only,  and  leave  the  finding  of  the  facts  to  the 
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jury.  Irwin  v.  Atkins  et  al.,  12  111,  App.  431;  Wabash,  St. 
L.  &  P.  Ry.  Co.  V.  Rector,  104  III.  305;  Chicago,  B.  &  Q.  R. 
R.  Co.  V.  Griffin,  68  111. -507;  Durham  v.  Goodwin,  54  111.  469. 

William  A.  Sohwxrtz,  attorney  for  appellee. 

The  gross  negligence  on  the  part  of  the  appellant  was 
equal  to  willful  or  criminal  carelessness,  and  because  appel- 
lant's boss  did  not  do  his  duty  in  this  regard  appellee  was 
so  badly  injured  that  he  will  be  a  cripple  for  life.  It  was 
the  duty  of  appellant,  as  the  master,  to  use  reasonable  dili- 
gence in  seeing  that  the  place  where  the  work  of  appellee, 
its  servant,  was  to  be  performed,  was  safe  for  that  purpose, 
and  their  duty  extends  not  only  to  such  risks  as  were  known 
to  it,  but  to  such  as  it  ought  to  have  known  in  the  exercise 
of  due  diligence.  Cook  v.  St.  Paul,  M.  &  M.  Ry,  Co.,  34 
Minn.  45;  Consolidated  Coal  Co.  v.  Haenni,  146  111.  614; 
Illinois  Steel  Co.  v.  Schymanowski,  162  111.  456. 

Mr.  Pbesidino  Justiob  Cbbighton  delivebbd  the  opinion 
of  the  coubt. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant in  the  Circuit  Court  of  Jackson  Countv.  The  declara- 
tion  consists  of  two  counts'  in  which  it  is  averred  that 
appellee  was  in  the  employ  of  appellant  as  a  shot-worker 
in  its  coal  niine,  to  pull  down  the  loose  coal  which  had  been 
blasted  by  blasters,  and  that  he  was  carelessly  and  negli- 
gently required  to  pull  down  the  loose  coal  in  a  certain  room, 
the  roof  of  which  had  slips  or  faults  and  was  very  danger- 
ous to  work  under,  as  defendant  well  knew,  and  while 
engaged  therein,  using  due  care  for  his  own  safety,  a  large 
quantity  of  coal,  dirt  and  slate  of  a  certain  slip  fell  on  him, 
injuring  him,  etc.;  and  in  the  second  count  is  added  an  aver- 
ment that  the  roof  of  said  room  was  not  properly  timbered 
and  propped  and  was  dangerous  and  liable  to  fall,  as  defend* 
ant  well  knewl  The  plea  was  not  guilty.  The  trial  was 
by  jury.  Verdict  for  appellee  for  $5,000.  Motion  for  new 
trial  overruled.  Judgment  on  the  verdict.  Appellant  duly 
excepted,  brings  the  case  to  this  court  and  assigns  and  urges 
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as  error  the  giving  of  appellee's  third  instruction,  the 
admission  of  certain  testimony  over  appellant's  objection, 
and  that  the  verdict  is  against  the  law  and  weight  of  the 
evidence.    The  instruction  complained  of  is  as  follows : 

"  If  the  jury  believe  and  IBnd  from  the  evidence  that  one 
William  Dowell,  the  straw  boss  over  the  plaintiff,  had  been 
informed  by  one  Gullage  that  the  room  mentioned  in  dec- 
laration was  in  a  dangerous  condition  for  men  to  work  in, 
and  if  you  further  believe  that  after  receiving  such  infor^ui- 
tion — if  you  j5nd  that  such  information  was  received — said 
Dowelly  the  straw  boss,  ordered  and  required  plaintiff  to 
work  in  said  room,  and  that  plaintiff,  while  obeying  the 
orders  and  commands  of  the  straw  boss,  was  injured  while 
using  ordinary  care  for  his  own  safe t}^  then  you  should  find 
the  defendant  guilty,  unless  you  further  believe  from  the 
evidence  that  the  plaintiff  knew  that  the  room  was  danger- 
ous and  unsafe,  or  could  h&ve  obtained  such  knowledge  by 
the  exercise  of  ordinary  care  and  prudence  for  his  own 
safety." 

The  evidence  tends  to  show  that  the  position  of  shot- 
worker  in  a  coal  mine  is  a  dangerous  employment,  and  that 
the  rooms  are  likely  to  be  in  a'  more  or  less  dangerous  con- 
dition after  a  blast.  Such  dangers  are  incident  to  the 
employment  of  the  shot-worker  and  must  be  assumed  by 
him. 

Whether  or  not  the  particular  room  in  which  appellee^was 
injured  was  in  fact  in  an  unusually  dangerous  condition  fur 
a  competent  and  experienced  shot- worker,  in  the  exercise  of 
due  care,  to  enter  and  do  therein  his  particular  kind  of  work, 
was  a  pivotal  issue  in  the  case  and  sharply  contested;  and  if 
so  dangerous,  whether  or  not  appellant  knew  of  such  con- 
dition was  also  a  most  material  issue  in  the  case  and  also 
contested. 

The  instruction  assumes  that  the  room  was  in  •fact  in  a 
dangerous  condition  for  men  to  work  in,  and  does  not  attempt 
to  direct  the  attention  of  the  jury  to  the  difference  between 
that  ordinarily  dangerous  condition  in  which  the  shot-worker 
may  expect  to  find  a  room  after  a  blast,  the  dangers  of  which 


Fourth  District — August  Term,  1897.    663 

* 

Muddy  Valley  Mining  &  Mfg.  Co.  ▼.  PkuriBh. 

he  mast  assume,  and  that  unusually  dangerous  condition 
which  might  make  appellant  liable.  It  not  only  assumes 
that  the  room  was  in  fact  in  a  dangerous  condition  for  men 
to  work  in,  but  induces  the  inference  that  if  it  was  in  a  dan- 
gerous condition  '^  for  men  to  work  in,''  that  would  be  a 
sufficiently  dangerous  condition  to  warrant  a  recovery  by 
this  shot-worker.  It  also  assumes  that  because  Gullage 
thought  it  was  dangerous  and  so  expressed  himself  to  the 
straw  boss,  that  thereby  appellant  had  knowledge  that 
it  was  in  fact  dangerous.  It  only  thereby  had  knowledge 
that  Gullage  thought  it  was  dangerous.  The  straw  boss 
testifies  that  he  did  not  think  it  was  dangerous.  The  fact 
that  when  the  shot-worker  went  into  the  room  to  pull  down 
the  loose  coal,  some  of  it  and  other  loose  material  fell  on 
him,  does  not  warrant  the  court  in  assuming,  as  ^^  matter  of 
law,"  that  the  room  was  in  an  unusually  dangerous  condi- 
tion. Whether  the  room  was  in  fact  in  an  unusually  dan- 
gerous condition  for  a  competent  shot-worker  to  enter,  and 
with  due  care  and  caution,  pull  down  the  loose  coal,  and 
if  it  was  so,  then,  whether  appellant  knew  of  it  before  appellee 
was  directed  to  go  there,  were  questions  for  the  jury  to  deter- 
mine. It  is  contended  by  appellee  that  if  the  instruction 
complained  of  is  vicious,  it  is  cured  by  other  instructions 
given  at  the  instance  of  appellant  and  could  not  have  mis- 
led the  jur3^  Upon  careful  examination  and  comparison  of 
all  the  instructions,  in  the  light  of  the  whole  evidence,  it 
does  not  appear  so  to  us.  It  is  true  that  a  case  ought  not  to 
be  reversed  on  the  ground  of  a  bad  instruction  alone,  where 
it  is  clear  to  the  court  that  substantial  justice  has  been  done, 
but  in  a  close  case,  where  there  is  grave  doubt  whether  sub- 
stantial justice  has  been  done,  each  series  of  instructions 
should  state  the  law  correctly. 

Certain  non-expert  witnesses  were  permitted  over  objec- 
tion of  appellant  to  state  what  the  straw  boss  should  have 
done  upon  receiving  the  communication  from  Gullage.  8uch 
witnesses  may  properly  testify  to  the  general  duty  of  a 
straw  boss  and  to  the  usual  and  customary  course  pursued 
in  the  particular  mine  in  question.    It  would  have  been 
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proper  in  this  case  to  have  limited  the  testimony  of  such 
witnesses  within  the  above  rule,  and  left  the  jury,  nnder 
proper  instructions  from  the  court,  to  determine  from 
all  the  evidence  what  was  the  particular  detail  of  duty 
resting  upon  the  straw  boss  in  the  particular  supposed 
emergency. 

In  our  opinion  this  case  must  be  reversed  and  ought  to  be 
remanded,  and  as  it  will  probably  be  submitted  to  another 
Jury  we  purposely  refrain  from  any  general  comment  upon 
the  testimony. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 


Tillage  of  Noble  v.  Hattle  Hanna. 

1.  C019TRIBT7T0BT  t^EQiAQESCR—WolkiTig  upon  Defective  Sidewalks, 
— A  person  with  knowledge  of  the  unsafe  cocdition  of  a  sidewalk  is  not 
necessarily  guilty  of  contributory  negligence  in  attempting  to  walk 
upon  it,  but  with  such  knowledge  is  bound  to  exercise  a  greater  degree 
of  care  than  he  would  have  been  required  to  exercise  without  it. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Richland  County;  the  Hon.  Edmund  D.  Younoblood,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1S97.  Affirmed. 
Opinion  filed  March  1,  1808. 

J.  I.  MoxjTEAT,  attorney  for  appellant 

R  N.  MoOauley  and  H,  G.  Morris,  attorneys  for  appellee. 

Mr.  JasnoB  Bigelow  DELrvERED  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  rendered  by  the  Circuit 
Court  of  Bichland  County  for  |25  damages,  in  favor  of 
appellee,  for  injuries  alleged  to  have  been  received  by  her, 
on  account  of  the  negligence  of  appellant  in  failing  to  keep 
its  sidewalk  in  a  reasonably  safe  condition  for  traveL 
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At  the  request  of  counsel  for  appellee,  made  for  appa- 
rently good  reasons,  we  have  carefully  read  the  entire  rec- 
ord and  in  consequence  are,  perhaps,  not  as  well  prepared 
to  calmly  consider  the  case  as  we  would  have  been,  had  we 
relied  on  the  abstract  alone,  and  so  known  less  of  what  is  in 
the  record  than  we  now  do. 

Appellant  has  assigned  five  errors,  but  has  abandoned  all 
except  the  fourth,  which  is  ''  that  the  verdict  of  the  jury 
was  contrary  to  the  law  and  evidence  of  the  case,  and  the 
court  erred  in  not  setting  it  aside  and  granting  a  new  trial.'' 

The  evidence  that  the  sidewalk  where  appellee  claims  to 
have  been  injured  was  at  the  time  of  the  injury,  and  had 
been  for  months  before  that  time,  in  a  dangerous  and  unsafe 
condition,  is  simply  overwhelming,  and  it  will  serve  no 
useful  purpose  to  further  refer  to  it,  since  appellant  has 
scarcely  attempted  to  controvert  the  facts. 

The  grounds  on  which  appellant  relies  for  a  reversal  of 
the  judgment,  are  stated  by  counsel  as  follows : 

^^  Appellant  denies  that  appellee  fell  through  a  hole  in  the 
sidewalk." 

"  Appellant  denies  that  appellee  sustained  injuries." 

'^  Appellant  denies  that  appellee  should  recover  in  this 
suit  although  this  court  would  or  could  believe  from  the 
record  that  appellee  fell  in  the  sidewalk  and  sustained  inju- 
ries, for  the  reason  that  appellee  testifies  that  the  hole 
had  been  there  to  her  knowledge  for  six  months  and  was 
dangerous  for  that  long." 

As  to  the  first  denial  appellee  testified  that  while  she  was 
going  from  her  own  home  to  her  father's,  on  an  adjoining 
block,  in  the  early  evening  of  March  6,  1895,  in  company 
with  her  husband,  her  foot  caught  in  a  loose  plank  of  the 
walk,  behind  the  hole,  and  she  was  thrown  forward  and  her 
foot  went  through  the  hole  "almost  to  the  knee."  That 
her  husband  held  her  back  or  she  would  have  been  injured 
worse  than  she  was.  There  is  very  little  evidence  in  the 
record  that  tends  to  show  appellee's  statement  untrue. 

As  to  the  second  denial  it  would  seem  that  if  appellee's 
statement  about  the  fall  was  true,  the  claim  that  she  was 
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seriously  injured  would  require  but  little  evidence  for  its 
support;  but  there  is  no  lack  of  evidence  in  support  of 
appellee's  statement  that  she  was  seriously  injured  by  the 
fall,  given  by  witnesses  who  were  in  a  situation  to  know 
the  facts  much  better  than  those  who  testified  on  behalf 
of  appellant.  The  principal  ground  of  defense  was,  that 
appellee,  at  the  time  of  the  injury  was,  and  for  a  number  of 
years  before  that  time  had  been,  afflicted  with  falling  of  the 
womb,  and  that  she  was  sickly,  or  as  one  or  more  of  the 
witnesses  put  it  "  puny." 

If  this  were  true,  it  requires  a  greater  degree  of  credulity 
than  we  possess,  to  believe  the  fall  may  not  to  a  consider- 
able degree  have  augmented  the  disease.  If  but  a  small 
portion  of  the  evidence  in  regard  to  the  results  of  the  fall 
is  true,  the  injury  to  appellee  was  very  serious. 

As  to  the  third  denial,  it  seems  to  be  assumed  by  counsel 
that  no  matter  what  the  circumstances  in  regard  to  the 
injury  mJBiy  have  been,  if  appellee  knew  the  sidewalk  was  in 
an  unsafe  condition,  she  had  no  right  to  attempt  to  walk  on 
it,  and  that  since  she  did  walk  on  it  she  was  guilty  of  such 
contributory  negligence  as  pi'ecluded  a  right  of  recovery 
for  any  injury  she  may  have  sustained  on  account  of  the 
gross  negligence  of  the  village.  This  is  not  the  law;  but 
the  law  is  that  with  such  knowledge  she  was  bound  to 
exercise  a  greater  degree  of  care  than  she  would  have  been 
required  to  exercise  without  it,  and  so  the  court  instructed 
the  jury. 

We  do  not  think  the  evidence  shows  appellee  was  guilty 
of  any  negligence  whatever. 

No  questions  of  law  are  raised  on  the  record,  and  as  to 
the  facts  and  the  verdict  of  the  jury,  appellant  has  no  rea- 
son to  complain,  and  as  no  cross-errors  have  been  assigned, 
the  judgment  of  the  Circuit  Court  is  atUrmed. 
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Missouri  &  Illinois  Coal  Co.  v.  John  SchWalb  et  al.        -  ^ 

1.  Mines  and  Mining — Liability  for  Failure  to  Examine  Mines.^ 
Before  a  recovery  under  Sec.  4  of  Chap.  98,  R.  S..  entitled  '*  Miners," 
providing  for  the  inspection  of  coal  mines,  can  be  had,  it  devolves  upon 
the  person  seeking  such  recovery  to  show  that  the  violation  of  the  act 
has  been  willful,  and  that  the  injury  complained  of  is  the  result  of  such 
failure. 

2.  &AMEr— Actions  Under  Section  14  of  the  Minenf  Act— Penalties, — 
The  action  under  Sees.  4  and  14  of  Chap.  98,  R.  S.,  entitled  '*  Miners,'* 
IS  not  to  recover  a  penalty,  but  it  is  to  recover  damages  caused  by  the 
violation  of  the  law. 

8.  Samb—Bcuu  of  the  Right  of  Recovery  for  Failure  to  Exami7ie  a 
Mine, — ^The  right  of  recovery  for  the  failure  to  make  examinations  of 
mines  is  based  upon  a  willful  failure  or  a  willful  violation  of  the  statute 
requiring  such  examinations.  % 


Trespsss  on  the  Case.— Failure  to  make  an  examination  of  a  mine. 
Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the  Hon.  Alonzo  S. 
WiLDEBKAN,  Judge,  presiding.  Heard  in  this  court  at  the  August  term, 
1897.    Reversed  and  remanded.    Opinion  filed  March  10,  1898. 

Wise  &  MoNulty,  attorneys  for  appellant,  contended  that 
the  right  to  recover  is  given  by  the  statute  only  when 
the  failure  to  compl}"^  with  the  law  is  willful  or  intentional. 
Consolidated  Coal  Co.  v.  Carson,  66  111.  A  pp.  4:34;  Hawley 
V.  Dailey,  13  111.  App.  391;  Beard  v.  Skeldon,  13  111.  App. 
54;  Catlett  v.  Young,  143  111.  81;  Springside  C.  M.  Co.  v. 
Grogan,  53  111.  App.  60;  Ch.  93,  Sec.  14,  p.  2728,  Starr  &  C. 
Ann.  Stat.  (2d  Ed.) 

"  Willful "  means  intentional,  as  distinguished  from  acci- 
dental or  involuntary. 

''  Referring  to  an  act  forbidden  by  law,  means  that  the 
act  must  be  done  knowingly  and  intentionally;  that  with 
knowledge  the  will  consented  to,  designed  and  directed  the 
act."  Anderson  Law  Diet. "  Willful,"  citing  Woodhouse  v. 
Rio  Grande  Ry.  Co.,  67  Tex.  416;  Highway  Cora.  v.  Ely,  54 
Mich.  180. 

"  To  say  that  an  injury  resulted  from  the  negligent  and 
willful  conduct  of  another  is  to  affirm  that  the  same  act  is 
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the  result  of  two  exactly  opposite  mental  conditions.  It  is 
to  affirm  in  one  breath  that  an  act  was  done  through  inat- 
tention, thoughtlessly,  heedlessly,  and  at  the  same  time  pur- 
posely and  by  design."  Louisville,  N.  A.  &.  C.  Ey.  Co.  v. 
Bryan,  107  Ind.  61;  Beacham  on  Contrib.  Neg.,  67, 68;  Palmer 
V.  Chicago,  St.  L.  &  P.  R.  R.  Co.,  112  Ind.  250;  Springside 
C.  M.  Co.  V.  Grogan,  63  111.  App.  60. 

As  this  was  a  suit  upon  the  statute,  evidence  which 
sought  to  show  the  examination  of  the  mine  was  negligently 
made,  was  not  admissible,  and  the  court  erred  in  admitting 
such  evidence.  Hawley  v.  Dailey,  13  111.  App.  391;  Beard 
V.  Skeldon,  13  111.  App.  64. 

It  was  not  the  duty  of  the  appellant  to,  examine,  by 
sounding,  the  roof  of  each  room.  The  law  imposes  the  duty 
of  timbering,  or  taking  care  of  the  roof,  upon  the  miner  or 
loader.  The  evidence  shows  it  was  the  loader's  duty,  in 
this  mine,  to  timber.  Hence  the  law,  being  consistent,  can 
not  impose  the  same  duty  upon  two  different  parties. 
Consolidated  Coal  Co.  v.  Scheller,  42  111.  App.  619;  Same  v. 
Yung,  24  111.  App.  256;  Same  v.  Carson,  66  111.  App.  434; 
see  also  as  to  statutory  construction,  In  re  Swigert,  119  111. 
88;  Shirk  v.  People,  121  111.  61;  Brush  v.  Lemma,  77  111. 
496;  Montgomery  v.  Wyman,  130  111.  17;  Misch  v.  Russell, 
136  111.  22;  Ambler  v.  Whipple,  139  III  311;  Sutherland 
Stat.  Const.  Sees.  267,  268,  269. 

The  failure  to  inspect  before  the  men  went  to  work  did 
not  principally  or  substantially,  or  in  any  way,  cause  the 
injury.  And  unless  the  injury  was  principally  and  substan- 
tially caused  by  a  willful  failure  to  comply  with  the  law, 
the  plaintiffs  could  not  recover.  Coal  Run  Coal  Co.  v. 
Jones,  127  111.  379;  Illinois  Fuel  Co.  v.  Parsons,  38  111.  App. 
182. 

Webb  &  Webb,  attorneys  for  appellees. 

A  "  willful  violation  *'  of  the  law  means  a  violation  know- 
ingly and  deliberately  committed.  In  other  words,  when 
the  law  is  willfully  violated,  it  is  violated  intentionally. 
Catlett  V.  Young,  143  111.  74. 
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Where  an  action  is  based  on  the  statute  for  a  willful  failure 
to  comply  with  its  requirements,  such  action  is  given  with- 
out reference  to  the  care  and  prudence  of  the  person 
injured,  and  evidence  of  contributory  negligence  is  incom- 
]>etent  and  not  admissible.  Beard  v.  Skeldon,  13  111.  App. 
54;  Catlett  v.  Young,  3S  111.  App.  198;  Niantic  Coal  Co.  v. 
Leonard,  126  111.  216. 

Opinion  per  Curiam. 

Adolph  Schwalb  was  killed  in  the  mine  of  appellant  on 
the  1 1th  of  April,  1896,  about  half  past  eleven  in  the  fore- 
noon, by  the  falling  of  a  "  pot "  or  *'  clod  "  of  dirt  from 
twelve  to  fifteen  feet  in  diameter,  thin  at  the  edges  and  eight 
inches  thick  in  the  middle,  from  the  roof  of  the  room  in 
which  he  had  been  working.  At  about  eleven  o'clock  of 
the  forenoon  of  the  above  date  he  was  called  to  the  foot  of 
the  shaft,  where  for  some  reason  he  was  discharged.  He 
returned  to  the  room  for  his  tools,  and  while  getting  them 
the  "  pot "  or  "  clod  "  fell,  causing  his  death.  This  action  is 
brought  by  the  father,  mother  and  four  brothers  of  the 
deceased.  It  was  tried  upon  the  second  amended  declara- 
tion, to  which  the  general  issue  was  pleaded.  The  part  of 
the  declaration  material  to  be  considered  in  this  case  is  in 
substance  as  follows : 

Plaintiffs  aver  that  it  was  the  duty  of  defendant  to  have 
had  its  said  mine  examined  every  morning  by  a  duly  author- 
ized agent,  to  determine  whether  there  were  any  dangerous 
accumulations  of  gas,  or  lack  of  proper  ventilation  or  obstruc- 
tions to  roadways,  or  any  clod,  dirt,  rock  or  any  other  over- 
hanging material  likely  to  become  detached  from  the  roof 
of  said  mine  and  fall  upon  and  injure  defendant's  employes, 
or  any  other  dangerous  conditions,  and  to  allow  no  person 
to  enter  the  mine  until  such  agent  shall  report  all  conditions 
safe  for  beginning  work,  and  to  have  required  such  examiner 
or  agent  to  make  a  record  of  such  daily  examinations  in  a 
book  kept  for  that  purpose,  such  book  to  be  kept  where  it 
could  be  inspected  by  the  men  employed  in  and  about  the 
mine. 
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Plaintiffs  further  aver  that  defendant,  contrary  to  the 
statute,  willfully,  wrongfully  and  negligently  failed  and 
omitted  to  have  its  said  mine  examined  as  aforesaid,  and 
willfully,  wrongfully  and  negligently  allowed  and  permitted 
its  employes  to  enter  said  mine  without  first  having  had 
said  mine  examined  as  aforesaid,  and  failed  to  give  notice 
of  such  examination  in  a  book  to  be  kept  for  that  purpose ' 
as  aforesaid. 

Plaintiffs  further  aver,  that  on  the  11th  day  of  April,  one 
Adolph  Schwalb  was  in  the  employ  of  defendant,  and  was 
engaged  in  and  about  his  dlities  in  said  mine,  and  while  so 
engaged,  a  large  quantity  of  rock,  dirt  and  clod  became 
detached  and  loose  from  the  roof  of  said  mine  and  fell  upon 
^  him,  and  so  crushed  his  body  that  he  immediately  died. 
By  means  of  which  said  willful,  wrongful  and  negligent 
failure  and  omission  of  defendant  to  have  his  mine  exam- 
ined as  aforesaid,  and  allowing  its  employes  to  enter  said 
mine  without  first  having  the  mine  examined  as  aforesaid, 
and  the  failure  to  keep  a  record  of  such  examination  in  a 
book,  to  be  prepared  and  kept  for  that  purpose,  the  said 
Adolph  Schwalb  lost  his  life. 

The  second  count  of  the  declaration  as  to  the  duty  of 
appellant  to  make  an  examination  and  to  keep  a  record  in 
a  book,  etc.,  and  that  it  was  not  made,  and  that  in  conse- 
quence thereof  deceased  came  to  his  death,  is  the  same  in 
substance. as  the  first  count. 

The  declaration  is  based  upon  that  part  of  Section  4  of 
Chapter  93,  Starr  &  Curtis'  Stat.,  which  is  as  follows : 

^^  All  mines  in  which  men  are  employed,  shall  be  examined 
every  morning  by  a  duly  authorized  agent  of  the  proprietor, 
to  determine  whether  there  are  anv  dano^erous  accumulations 
of  gas,  or  lack  of  proper  ventilation,  or  obstruction  to  road- 
ways, or  any  other  dangerous  conditions,  and  no  person  shall 
be  allowed  to  enter  the  mine  until  such  examiner  shall  have 
reported  all  the  conditions  safe  for  beginning  work.  Such 
examiner  shall  make  a  daily  record  of  the  condition  of  the 
mine  in  a  book  kept  for  that  purpose,  which  shall  be  access- 
ible at  all  times  for  examination  by  the  men  employed  in 
and  about  the  mine  and  by  the  inspector." 
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Section  14  of  said  act  provides : 

"  For  any  injury  to  person  or  property  occasioned  by  any 
willful  violations  of  this  act,  or  willful  failure  to  comply 
with  any  of  its  provisions,  a  right  of  action  shall  accrue  to 
the  party  injured  for  any  direct  damages  sustained  thereby; 
and  in  case  of  loss  of  life  by  such  willful  violation  or  willful 
failure  as  aforesaid,  a  right  of  action  shall  accrue,"  etc. 

No  examination  of  the  mine  was  made  in  the  morning 
before  the  miners  entered,  and  no  record  made  of  its  condi- 
tion. The  important  question  then  to  be  answered  is,  did 
Adolph  Schwalb  lose  his  life  through  a  willful  failure  to 
make  an  examination  in  the  morning  as  required  by  the 
statute  ?  If  he  did  appellant  is  liable  under  the  declaration. 
If  he  did  not  lose  his  life  through  such  failure,  appellant  is 
npt  liable.  This  leads  to  the  consideration  of  two  propo- 
sitions : 

First,  if  an  examination  made  in  the  morning  before  the 
miners  entered,  would  not  have  disclosed  the  dangerous  con- 
dition of  the  room,  then  Adolph  Schwalb  did  not  lose  bis 
life  through  a  failure  to  make  such  examination. 

Second,  if  an  examination  of  the  character  intended  by 
the  statute,  was  made  at  half  past  eight  in  the  morning,  two 
hours  before  Schwalb  was  killed,  and  did  not  disclose  the 
"  clod  "  or  "  pot"  which  fell  and  killed  him,  then  appellant 
is  not  liable  under  this  declaration;  for  it  is  evident  that  if 
the  danger  of  a  falling  "  clod  "  or  "  pot "  was  not  apparent  at 
half  past  eight,  it  would  not  have  been  apparent  at  an  earlier 
hour.  This  action  is  not  brought  to  recover  a  |)enalty  for 
violating  a  law,  but  is  brought  to  recover  damages  alleged 
to  have  been  caused  by  a  violation  of  the  law.  The  time  of 
the  examination,  then,  so  far  as  this  case  is  concerned,  is 
immaterial,  if  made  before  the  accident  occurred. 

Was  there  an  examination  by  the  agent  of  appellant 
before  the  accident  ? 

William  Conrad  testifies  in  substance:  I  am  thirty  years 
old;  am  mine  manager  of  the  St.  Clair  mine  (appellant's 
mine).  I  inspected  the  room  that  Adolph  Schwalb  was 
working  in  when  killed,  about  8:30  in  the  morning.    I 
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inspected  it  to  comply  with  the  law.  When  I  inspected  it, 
I  had  my  light.  There  were  two  others  in  the  room  when  I 
inspected  it  and  they  had  lights.  (These  two  were  the 
deceased  and  his  brother-in-law,  Gautner.)  I  held  my  light 
in  my  hand  and  looked  aronnd.  I  discovered  a  shell  or  clod. 
I  ordered  Gautner  to  pull  it  down.  It  was  the  duty  of  the 
man  working  in  that  room  to  take  care  of  the  roof.  A  man 
can  detect  a  difference  between  a  solid  roof  and  one  that  is 
not  solid.  It  was  a  soft  little  shell  of  a  clod  when  he  took 
it  down.  I  did  not  see  a  thing  of  this  ^^  pot "  that  fell.  If 
it  was  loose,  it  would  have  sounded.  A  "  pot "  of  this  kind 
will  not  get  loose  three  hours  before  it  falls.  I  regarded 
the  room  as  in  proper  shape  when  I  left  it  that  day.  It 
was  my  duty  as  pit-boss  to  examine  the  mine,  and  I  examined 
it  every  day,  but  after  the  men  went  to  work.  There  would 
be  no  difference  in  the  sound  in  the  rock  roof  and  the 
*'  clod ''  roof,  if  they  were  both  solid.  I  was  inspector  that 
(lay.  I  examined  about  8:30;  they  had  been  at  work  in  this 
room  about  an  hour  and  a  half.  I  examined  it  simply  with 
my  light  with  the  aid  of  the  other  two  lights.  Had  been 
examiner  for  three  weeks.  I  returned  to  the  room  about 
1 1 :30,  right  after  the  accident.  At  8:30  I  could  not  have 
detected  the  looseness  of  that  ^  pot"  if  I  had  sounded  it. 
If  I  could  it  would  have  fallen  sooner." 

This  testimony  of  Conrad,  as  to  what  he  did,  is  not  only 
not  contradicted,  but  it  is  corroborated  by  Gautner,  a  wit- 
ness for  appellees  and  a  brother-in-law  of  the  deceased. 

He  testifies: 

**  The  pit-boss,  Wm.  Conrad,  came  into  the  room  about 
half  past  eight.  He  had  a  light  in  his  hand  and  said  to  me 
^  there  is  a  piece  of  clod  hanging  loose;  pull  it  down  before 
it  blows  your  light  out  for  you.'  It  was  about  the  size  of  a 
shovel.  He  did  nothing  else.  Adolph  was  there  when 
Conrad  was  there.  Mr.  Conrad,  after  he  held  his  light 
around,  and  walked  clear  up  to  the  face,  called  my  attention 
to  the  fact  that  there  was  some  ^^  clod  "  loose.  I  walked 
around  and  could  not  see  any  more  hanging.  I  pulled  that 
down  and  kept  on  working.    I  threw  my  pick  up  and  didn't 


Fourth  Distuict — August  Term,  1897.    573 

MisBouri  &  Illinois  Coal  Co.  ▼.  Schwalb. 

hear  nothing.  I  threw  it  up  against  the  roof;  it  was  not 
loose  when  I  threw  it.  I  walked  through  the  middle  of  it, 
clear  through  to  the  face,  and  would  throw  my  pick  up 
every  once  in  a  while.  I  couldn't  tell  anything  from  the 
sound,  because  I  did  not  understand  that.  I  was  walking 
around  and  I  picked  ahead  of  me  before  I  walked  any 
further.  Conrad  did  not  sound  the  roof  but  he  looked  over 
it  with  his  light." 

These  are  the  only  witnesses  testifying  as  to  the  exami- 
nation. The  statute  does  not  provide  how  or  to  what 
extent  it  must  be  made.  The  right  of  recovery  in  the 
declaration  and  in  the  statute  is  based  upon  a  willful  fail- 
ure, "  or  a  willful  violation  "  of  the  law  requiring  an  exami- 
nation. Can  it  be  said  in  view  of  the  above  testimony,  that 
there  was  a  ^*  willful "  failure  to  examine  the  roof  of  the 
room  in  question  {  Clearly  not.  The  testimony  of  Conrad, 
and  it  is  not  contradicted,  shows  that  he  did  examine  the 
roof,  *^  to  comply  with  the  law,"  and  that  in  his  opinion  the 
sounding  of  the  roof  would  not  have  disclosed  the  clod. 
Gautner  examined  the  roof  both  by  his  light  and  by  sound- 
ing and  did  not  discover  it. 

The  jury,  then,  was  not  warranted  by  the  evidence  in 
answering  "  No,"  to  the  special  interrogatory :  "  Was  the 
mine  inspected  by  the  pit-boss  about  eight  o'clock  the 
morning  deceased  was  killed  1 " 

In  view  of  what  we  have  said,  and  of  the  evidence  as  to 
the  examination  at  half  past  eight,  we  think  the  following 
instruction  given  for  appellees  was  misleading : 

10.  If  you  believe  from  the  evidence  that  the  defendant, 
by  its  inspector,  omitted  to  make  the  examination  of  the 
mine  in  the  morning  before  the  miners,  including  the 
deceased,  were  permitted  to  enter  the  mine  on  the  day  the 
accident  occurred  by  which  the  defendant  lost  his  life,  then,* 
in  determining  whether  such  omission  was  willful  on  the 
part  of  the  defendant,  you  may  consider  whether  the 
defendant  continuouslv  omitted  such  examination  for  a  con- 
siderable  period  of  time,  immediately  before  such  accident, 
if  you  believe  from  the  evidence  it  did  so  omit  such  exami- 
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nation;  but  you  are  not  to  understand  the  court  as  saying 
to  you  that  such  continuous  omission  would,  of  itself,  make 
the  pmission  on  the  day  of  the  accident  willful,  but  simply 
that  you  may  consider  that  eyidence  in  connection  with  all 
the  other  eyidence  in  the  case.  And  the  court  further 
instructs  you  that  you  must  not  consider  any  such  eyidence 
of  preyious  omissions  as  proving  or  tending  to  proye  that 
the  defendant  or  its  examiner  omitted  to  make  such  exami- 
nation on  the  morning  of  the  day  on  which  the  accident 
occurred. 

In  yiew  of  the  eyidence,  this  instruction  gives  undae 
importance  to  an  omission  to  make  an  examination  in  the 
morning  before  the  miners  entered.  A  failure  to  make 
such  an  examination  might  have  been  willful,  and  yet  if  a 
subsequent  examination  was  made  in  good  faith,  before  the 
accident,  and  the  cause  of  the  accident  was  not  discovered, 
then  a  willful  failure  to  make  it  at  an  earlier  hour  when 
the  cause  would  have  been  less  likely  to  be  discovered,  is 
not  a  ground  of  recovery  under  the  declaration. 

We  think,  too,  the  following  instruction  asked  by^  appel- 
lant states  the  law  correctly  and  should  have  been  given : 

'^  The  court  instructs  you  that  in  this  case  the  plaintiff 
must  prove  all  the  material  allegations  of  his  declaration, 
and  this  being  a  suit  for  an  alleged  violation  of  a  statute, 
the  plaintiff  must  prove  before  he  can  recover,  first,  that 
the  defendant  itself,  or  through  its  proper  representative, 
willfully  and  wrongfully  violated  the  act  in  question  in  the 
manner  alleged  in  the  plain tiff^s  declaration;  second,  the 
plaintiff  must  prove  by  the  greater  weight  of  evidence  that 
this  willful  violation  of  this  act,  as  alleged  in  the  declara- 
tion (if  you  believe  there  was  a  violation),  was  the  principal 
and  substantial  cause  of  the  injury.  And  you  are  in- 
structed that  if  you  should  believe  from  the  evidence  that 
an  examination  of  the  mine  was  not  made  the  day  the 
deceased  was  injured  before  he  and  other  employes  entered 
said  mine,  but  yet,  if  you  further  believe  from  the  evidence 
that  an  examination  of  the  mine  was  made  by  the  defend- 
ant through  its  manager  some  hours  before  the  deceased 
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was  iQJured,  and  said  mine  was  apparently  safe  from  dan- 
gar  of  falling  clods,  rook,  etc.,  and  that  you  further  believe 
from  the  evidence  that  even  though  the  mine  had  been 
inspected  early  in  the  morning  before  deceased  went  to 
work,  this  accident  would  have  happened,  then  the  court 
instructs  you  that  under  the  evidence,  the  accident  was  not 
caused  principally  and  substantially  by  a  failure  to  inspect 
the  mine  as  required  by  law. 

For  the  reasons  above  stated  judgment  is  reversed  and 
case  remanded. 


Chicago  &  Alton  Railroad  Co«  v.  Jnlia  Bnekmaster. 

1.  Variance— IftM^  be  Raised  in  five  Trial  Court— V^hen  the  ques- 
tioQ  of  variance  is  not  raised  ia  the  trial  court  it  can  not  be  raised  in  the 
Appellate  Court 

2.  ^EQUQRSCE— Permitting  Aisles  to  he  Obstructed,— It  is  negligence 
on  the  part  of  a  railroad  company  to  permit  the  aisles  of  its  passenger 
cars  to  be  obstructed  with  valises  while,  passengers  are  entering  or  de- 
parting therefrom,  by  which  they  are  injured  while  exercising  due  care* 

8.  Vebdicts^  When  to  be  Sustained.— When  there  is  evidence  to  sus- 
tain a  verdict  and  the  instructions  are  without  fault,  courts  wiU  not  inter- 
fere. 

Trespass  ^u.  the  Case,  for  personal  injury.  Appeal  from  ~  the  Circuit 
Court  of  Madison  County;  the  Hon.  GiSORas  W.  Wall,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion 
filed  March  1, 1898. 

Statement  of  the  Case. 

Appellee  took  passage  on  appellant's  passenger  train  at 
Godfrey,  for  Alton,  Illinois,  distance,  five  miles.  In  the 
aisle,  and  next  to  the  soat  in  front  of  her,  a  passenger  had 
placed  a  valise  about  eighteen  inches  long  and  eleven  inches 
wide.  It  had  remained  there  two  hours.  When  appellee 
started  to  leave  the  car  at  Alton,  she  struck  her  foot  against 
the  valise,  as  she  testifies,  and  was  thereby  thrown  down, 
spraining  her  ankle  and  breaking  her  leg.  The  jury  awarded 
her  $700  damages. 
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Wise  &  MoNulty,  attorneys  for  appellant. 
Travis  &  Warnook,  attoicneys  for  appellee. 

Mr.  Justice  Worthington  dslivbred  the  opinion  of  the 
Court. 

If  entitled  to  recover,  the  amount  is  not  contested. 
Appellant  denies  any  right  of  recovery,  and  while  assign- 
ing divers  errors  on  the  record,  presents  four  only,  in  his 
brief,  which  we  notice  in  their  order : 

First.  Appellee  was  not  injured  as  alleged  in  the  declara- 
tion. No  objection  for  variance  was  made  in  the  trial  court. 
It  is  too  late  to  raise  the  question  here  for  the  first  time. 
Swift  &  Co.  V.  Madvlen,  16'5  111.  41;  Oozzens  v.  Chicago 
H.-P.  Brick  Co.,  166  111.  213. 

In  fact,  there  is  no  substantial  variance.  The  declaration 
avers  that  it  was  the  duty  of  defendant  to  provide  plaintiff 
with  a  safe  passage,  and  to  keep  the  train  in  such  condition 
that  the  plaintiff  might  leave  the  same  with  safety  upon  its 
arrival  at  Alton;  that  defendant  negligently  suffered  the 
passage  way  to  become  obstructed  by  a  valise,  satchel,  or 
hand-bag;  and  that  while  plaintiff,  with  all  due  care,  was  in 
the  act  of  leaving  the  train  at  Alton,  she  struck  against  said 
obstruction  and  was  thereby  thrown  with  great  force  |tnd 
violence  upon  the  floor  of  the  car,  by  means  whereof  her 
leg  was  broken,  etc. 

Defendant  pleaded  not  guilty. 

While  there  is  some  conflict  in  the  testimony  as  to  what 
caused  appellee  to  trip  and  fall,  we  think  the  evidence  war- 
ranted the  jury  in  finding  that  it  was  caused  by  the  valise. 
The  declaration  avers  that  it  obstructed  the  passage  way.  It 
was  not  necessary  for  it  to  completely  block  up  the  aisle  in 
order  to  obstruct  it.  The  evidence  shows  that  the  valise  was 
about  eighteen  inches  long  and  eleven  inches  wide,  while  the 
aisle  was  from  two  and  one-half  to  three  feet  wide.  The 
brakeman,  appellant's  witness  and  servant,  testified  that  it 
took  up  about  one-third  of  the  aisle.  The  conductor  testified, 
'*  any  obstruction  in  the  aisle  a  person  stumbles  over  might 
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cause  them  to  fall/'  Stimson,  a  passenger,  testified  that  he 
had  stumbled  over  the  same  valise  when  coming  into  the 
car. 

There  is  then  no  variance  on  this  point  between  the  proof 
and  the  declaration.  The  second  and  third  points  made  bv 
appellant,  and  which  we  will  consider  together,  are,  in  sub- 
stance, that  as  it  had  been  the  custom  of  passengers  to  place 
their  smM  valises  in  the  aisles,  and  appellee,  having  traveled 
extensively,  knew  such  to  be  the  case,  that  the  company 
was  guilty  of  no  negligence  in  allowing  the  valise  to  remain 
in  the  aisle,  and  that,  knowing  of  sucn  custom,  appellee  was 
guilty  of  contributory  negligence  in  not  looking  to  see  if 
valises  were  in  the  aisle.  An  unanswerable  objection  to  this 
defense  is  that  it  is  not  sustained  by  the  evidence.  "  Small " 
and  "large"  are  relative  terms.  A  valise  may  be  "  small " 
in  relation  to  a  closet  or  baggage  room  in  which  it  stands, 
and  "  large "  in  relation  to  a  passage  which  it  obstructs. 
When  it  takes  up  one-third  of  a  narrow  aisle  in  a  passenger 
oar  it  is  not  **  small "  in  comparison  with  the  width  of  the 
aisle. 

The  testimony  is  that  this  valise  was  too  large  to  be  placed 
in  the  rack,  and  so  large  that  it  had  to  be  removed  to  allow 
three  persons  to  occupy  the  seats  facing  together. 

The  testimony,  too,  fails  to  prove  that  it  is  the  custom  of 
passengers  to  place-  their  grips  or  valises  in  the  aisle.  A 
custom,  in  ordinary  language,  is  defined  to  be  "  an  habitual 
or  common  use;  a  regular  habit." 

Conductor  Foley  was  asked  by  appellant : 

Q.  Now,  what  is  the  ordinary  or  usual  habit  about  put- 
ting valises  in  the  aisle  of  the  car  ? 

A.  Well,  as  a  general  things  they  put  them  up  against  the 
side  of  the  seat  in  the  aisle. 

In  cross  examination : 

Q.  Suppose  a  man  didnH  see  a  satchel  ten  inches  wide 
in  the  aisle  wouldn't  he  stumble  over  it  ? 

A.  If  on  the  side  of  the  aisle  he  was  on,  yes,  sir.  I  mean 
to  say  he  could  get  by  if  he  saw  it.  I  say  it  is  tcsual  for 
passengers  to  put  their  satchels  in  the  aisle,  and  if  they  are 
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not  too  large  and  take  up  too  much  room  we  leave  them 
there.  If  we  possibly  can,  we  try  to  eee  thai  the  aisle  is  kept 
dear. 

Tomlinson,  the  brakeman,  testified  in  chief :  ^^  The  pas- 
sengers are  liable  to  put  their  valises  or  carpet  bags  almost 
anywhere  in  the  train.  The}'  put  them  in  the  aisle  usually." 
On  cross-examination  he  testified :  ^'  I  say  passengers  ocoor 
sionaUy  put  their  satchels  in  the  aisles.  It  is  part  of  our 
duty  to  see  that  the  aisle  is  kept  dear.  With  this  satchel 
standing  in  the  aisle  there  would'  be  left  about  two  feet  for 
a  passenger  to  pass  in  the  aisle." 

Oust,  for  appellant,  was  asked : 

Q.  I  want  to  ask  you  if  the  practice  of  putting  bags  and 
valises  in  the  end  of  the  eeate^  precisely  as  you  had  placed 
them,  is  not  almost  universal  on  all  trains  over  the  country) 

A.  Yes,  sir,  and  it  is  that  sort  of  thing,  and  the  damnable 
nuisance  of  having  many  things  in  the  aisle  that  ought  not 
to  be  there  that  had  made  me  careful  what  I  put  there;  I 
have  stumbled  over  big  bags  and  other  big  cases  in  the 
aisles. 

Maj.  McLaughrey,  for  appellant,  ^testified': 

Q.  What  is  the  ordinary  or  usual  habit  of  the  traveling 
community  about  placing  their  valises  ? 

A.  I  think  the  usual  habit  is  to  dispose  of  them  in  the 
seat,  but  very  frequently  they  are  placed  in  the  aisle. 

Miss  Buckmaster,  appellee,  testified : 

"  I  was  unaccustomed  to  seeing  bags  in  the  car,  as  a  gen- 
eral thing,  in  the  aisle.    It  was  not  a  frequent  occurrence." 

This  evidence  not  only  fails  to  prove  that  appellee  knew 
of  any  such  custom,  but  fails  to  prove  the  existence  of  such 
a  custom. 

Appellee,  according  to  her*  testimony,  was  sitting  directly 
back  of  the  seat  at  whose  end  in  the  aisle  the  valise  was 
placed.  It  was  a  high-backed  seat.  She  placed  one  hand 
on  the  back  of  the  seat,  stepped  with  her  left  foot  in  the 
aisle,  and  as  she  stepped  with  her  right  foot,  struck  the 
valise  and  fell.  If  she  had  been  looking  forward,  as  one 
naturally  would  look  in  passing  out  of  a  train,  the  valise 
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woald  not  have  been  within  the  range  of  her  vision,  as  it 
was  on  the  floor,  at  her  feet,  and  in  the  way  of  the  first 
step  of  her  right  foot,  and  at  the  end  of  a  high-backed  seat. 
It  had  been  there  for  two  honrs,  and  yet  both  the  conductor 
and  the  brakeman  testify  that  they  had  not  seen  it.  Appel- 
lee rode  only  five  miles,  between  Godfrey  and  Alton.  If 
the  employes  whose  duty  it  was  to  keep  the  aisle  clear 
failed  to  see  such  an  obstruction,  although  frequently  pass- 
ing through  the  car,  the  jury  might  well  conclude  that 
appellee,  a  woman  in  the  hurry  of  leaving  the  car  at  a  sta- 
tion, and  having  a  right  to  presume  that  the  aisle  was  kept 
clear,  was  not  guilty  of  contributory  negligence  in  failing 
to  see  it  They  might  well  conclude,  also,  that  a  valise 
occupying  one-third  of  the  passage-way,  and  over  which 
another  passenger  had  stumbled,  was  an  obstruction,  and 
that  defendant  was  negligent  in  permitting  it  to  remain 
there  for  two  hours. 

Appellant's  fourth  point  is :  ^^  We  also  contend  that  the 
court  failed  to  properly  instruct  the  jury.''  But  one  instruc- 
tion was  given  for  the  plaintiff,  which  was  as  follows : 

'^  The  court  instructs  the  jury,  that  if  you  believe  from 
the  evidence  that  plaintiff  has  made  out  the  charge  of  neg- 
ligence, as  alleged  in  the  declaration,  by  a  preponderance  of 
the  evidence,  you  should  find  the  defendant  guilty,  and  assess 
the  plaintiff's  damages  at  such  sum  as,  under  the  evidence, 
will  fairly  compensate  her  for  the  injury  sustained,  provided 
you  also  find  from  the  evidence  that  the  plaintiff  was  in  the 
exercise  of  ordinary  care  at  the  time  she  received  the  injury.'' 

This  instruction  is  substantially  approved  in  Illinois  C.  K. 
R  Oa  V.  Gilbert,  157  111.  354,  and  in  Wabash  R.  R.  Co.  v. 
Smith,  162  111.  588.  Appellant  cites  Toledo,  St  L.  &  K.  C. 
Railroad  Ca  v.  Bailey,  145  111.  159,  as  showing  that  this 
instruction  is  not  the  law.  The  citation  does  not  support 
appellant's  position.  The  error  in  the  case  cited  was  to  the 
effect  that  if  the  jury  found  that  ^'  all  the  material  allega- 
tions of  the  declaration  were  proved,"  they  should  find  for 
the  plaintiff. 

No  such  submission  was  made  in  the  present  instruction. 
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In  the  case  cited  the  error  was  cured  by  subsequent  instruc- 
tions telling  the  jury  what  the  material  allegations  were. 
In  the  present  case,  in  subsequent  instructions,  the  jury  was 
plainh^  told  what  it  was  necessary  for  the  plaintiff  to  prove 
in  order  to  recover. 

Error  is  assigned  for  the  refusal  of  the  court  to  give  cer- 
tain instructions  asked  by  defendant.  These  instructions 
are  not  numbered,  and  can  not  be  intelligently  considered 
without  quoting  them  entire,  and  also  all  the  instructions 
that  were  given  by  the  court  upon  its  own  motion.  It  is 
sufficient  to  say  that  the  instructions  given  by  the  court 
fully  and  fairly  covered  every  point  and  principle  that 
appellant  was  entitled  to  ask.  Appellant  cites  cases  to 
show  that  in  circumstances  attended  with  only  ordinary 
danger,  carriers  are  required  to  use  only  ordinary  care. 
Conceding  this  to  be  the  law,  there  is  no  ground  for  com- 
plaint for  refusing  an  instruction  covering  this  point,  since 
the  court  gave  the  following :  "  There  is  no  law  which 
requires  the  aisle  of  a  passenger  car  to  be  any  particular 
width,  nor  any  law  which  prevents  the  passengers  from 
placing  their  valises  in  the  aisle  of  the  car.  All  that  railroad 
companies  are  required  to  do  is  to  have  the  aisle  of  the  car 
in  such  condition  that  passengers  in  the  car  exercising  ordi- 
nary care  (which  is  such  care  as  a  reasonably  prudent  person 
would  exercise  under  similar  circumstances)  could  safely 
walk  in  or  along  the  aisle  of  the  car,  while  on  the  car  or 
while  getting  in  or  off  the  car,  and  the  passenger  doing 
this  is  bound  to  use  due  care  and  caution;  and  if  the  jury 
believe  from  the  evidence  in  this  case  that  the  plaintiff  was 
a  passenger  in  the  car  of  defendant;  that  when  walking 
along  the  aisle  of  the  car  her  foot  struck  against  a  valise 
which  a  passenger  had  placed  on  the  side  of  the  aisle  of  the 
car,  and  was  injured;  and  if  they  further  believe  from  the 
evidence  that,  with  the  valise  in  the  aisle  of  the  car,  there 
was  plenty  of  room  or  space  to  have  enabled  the  plaintiff  to 
have  walked  safely  by  it,  and  safely  alighted  from  the  car, 
if  she  had  used  her  eyesight  and  the  care  which  a  reason- 
ably  prudent  person  would  have  exercised  under  similai 
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circumstances,  and  that  she  did  not  use  such  caution,  then 
the  law  is,  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  if  they  so  find,  they  will  find  their  verdict  for 
defendant.*' 

That  the  appellee  must  have  been  in  the  exercise  of  ordi- 
nary care  at  the  time  of  the  accident,  and  that  it  must  have 
been  caused  by  the  negligence  of  appellant,  in  order  to  war- 
rant a  recovery,  were  propositions  of  law  clearly  placed 
before  the  jury  by  the  instructions  of  the  court.  In  the 
light  of  these  instructions,  from  the  evidence  in  the  case, 
the  jury  found  for  appellee. 

There  being  evidence  to  sustain  the  verdict,  and  no  mate- 
rial error  appearing  in  the  record,  the  judgment  is  afKrmed. 


Hargadine-SeEittrlek  Dry  Goods  Co.  t.  John  Belt  and 

A«  J.  Cook^  partners^  etc. 

1.  Fraud--^  Question  of  Fact— The  question  of  fraud  is  one  of  fact 
for  the  determination  of  a  jury. 

2.  Paetnebship— Power  Over  Firm  Property.— A  partnership  has  the 
same  power  over  the  firm  property  that  an  individual  has  over  his  own 
property. 

8.  Same— Debts  to  be  Paid  out  of  Firm  2iMef«. —Partnership  cred- 
itors are  to  be  paid  out  of  firm  assets,  when  for  any  reason  a  court  of 
equity  comes  into  possession  of  its  assets  to  administer  upon  them. 

4.  Saiib — Misapplication  of  Firm  Assets, — For  one  partner  without 
the  concurrence  of  his  copartner  to  apply  the  assets  of  the  firm  in  pay- 
ing his  individual  debts  is  a  wrong  against  the  copartner,  but  not 
against  firm  creditors.  The  law  recognizes  no  lien  or  equity  in  favor  of 
firm  creditors  on  the  assets  of  the  firm. 

5.  ^iLjaR-— Application  of  Firm  Property  to  Firm  Debts.— Each  part- 
ner has  a  right  as  against  his  copartners  to  have  the  firm  property 
applied  in  payment  of  partnership  debts. 

6.  Qams— Rights  of  Firm  Creditors.— The  payment  of  his  individual 
debt  by  a  partner  without  the  consent  of  his  copartners  is  a  wrong  that 
the  non-oonsenting  partner  only  may  redress,  in  the  absence  of  an 
intent  to  defraud  creditors.  A  creditor  of  the  firm,  so  long  as  the  firm, 
whether  solvent  or  insolvent,  is  in  control  of  its  assets,  can  not  take  it 
apon  himself  to  redress  the  wrongs  suffered  only  by  the  non-consenting 
partner. 
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AttaehmeBt— Appeal  from  the  Circuit  Court  of  Saline  County;  the 
Hon.  OuyKB  A.  Habkbb,  Judge,  presiding.  Heard  in  this  court  at  the 
August  term,  1807.    Affirmed.    Ot>inion  filed  March  1, 1893. 

Statement  of  the  Case. 

In  the  latter  part  of  1895,  appelleesy  as  copartners  nnder 
the  firm  name  of  ^*  Belt  &  Cook/'  engaged  in  the  mercantile 
business  at  Harrisbnrg,  in  this  State,  and  borrowed  of  the 
First  National  Bank  of  Harrisburg  $1,000,  for  which  they 
gave  their  judgment  note  with  security.  Cook  also  bor- 
rowed $200  of  the  Bank  of  Harrisburg,  and  Belt  borrowed 
$160  of  one  Rose,  and  the  money  so  borrowed  was  put  into 
the  firm,  and  used  by  it  in  conducting  its  business. 

In  the  spring  of  1896,  the  firm  became  indebted  to  appel- 
lant in  the  sum  of  $1,040,  for  goods  purchased  of  it.  Some 
time  in  that  year  and  before  this  suit  was  b^un,  Cook  was 
engaged  in  repairing  his  house,  and  some  of  the  persons  at 
work  for  him,  took  pay  out  of  the  store  of  Belt  &  Cook,  the 
total  amount  so  paid  being  less  than  $10,  after  excluding  an 
account  of  $38,  which  the  firm  had  on  its  books  against  a 
party  not  able  to  pay  it  in  money,  which  Cook  got  the 
debtor  to  pay  in  labor  on  his  house,  when  Cook  charged 
himself  with  the  amount,  with  the  knowledge  of  his  partner. 

In  the  latter  part  of  August,  1896,  appellant  sent  its  claim 
to  its  attorneys  at  Harrisburg,  who  pressed  appellees  for 
payment,  but  received  the  firm's  promise  to  pay  $200  every 
two  weeks  until  the  claim  should  be  paid.  This  promise 
appellees  failed  to  keep.  Cook's  individual  note  of  $200  and 
Belt's  individual  note  to  Rose  of  $160,  were  paid  with  the 
money  of  Belt  &  Cook,  with  the  knowledge  of  both  part- 
ners; the  latter  note  was  paid  the  day  before  this  suit  was 
brought.  Appellant's  attorneys  desired  appellees  to  give 
a  judgment  note  for  the  claim,  which  appellees  refused. 
They  then  threatened  attachment  proceedings,  and  appellees 
proposed  to  sell  to  appellant  their  entire  stock  of  goods, 
amounting  to  from  $8,000  to  $3,500,  if  appellant  would  poy 
appellees'  note  of  $1,000  to  the  bank  and  cancel  its  claim 
against  them.    This  appellant  refused  to  do.    On  Septem- 
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her  15,  1896,  this  suit  was  brought  by  attachment,  and  a 
levy  made  on  some  real  estate  and  the  stock  of  goods.  The 
affidavit  for  the  attachment  allep^ed  that  appellees  had, 
within  two  years,  fraudulently  conveyed  their  effects  so  as 
to  hinder  and  delay  their  creditors;  that  in  the  same  time 
they  had  fraudulently  concealed  and  disposed  of  their  prop- 
erty for  the  same  purpose;  and  that  they  were  about  to 
conceal  their  property  for  the  same  purpose.  When  the 
attachment  was  levied  appellees  were  conducting  their  busi- 
ness as  usual.  A  plea  in  abatement  was  filed  to  the 
affidavit;  a  trial  was  had  and  a  verdict  was  rendered  for 
appellant  for  the  amount  of  its  claim,  and  for  appellees  on 
the  attachment,  and  the  court  rendered  judgment  on  the 
verdict  Plaintiff  below  brings  this  appeal  from  the  judg- 
ment quashing  the  writ  of  attachment 

Choissbb,  WnrrLBT  &  Choisseb,  attorneys  for  appellant. 

Parish  &  Pabish  and  W.  F.  Soott,  attorneys  for  appellees. 

Mb.  Justiob  Bioelow  delivebrd    the  opinion  of  thb 

COUBT. 

A  number  of  errors  have  been  assigned,  but  none  are  relied 
upon,  except  those  in  reference  to  the  giving  and  refusing 
instructions. 

The  evidence  relied  upon  by  appellant  to  show  that  appel- 
lees fraudulently  disposed  of  their  property,  is  that  of  four 
acts :  First,  that  Cook*8  individual  note  of  $200  was  paid 
with  money  belonging  to  the  firm;  second,  that  Belt's  note 
was  paid  in  the  same  manner;  third,  that  Cook  paid  the  work- 
men on  his  dwelling  house  with  the  firm's  property;  and 
fourth,  that  Belt  admitted  that  goods  had  disappeared  from 
the  store  while  he  was  absent  in  Kentu($ky.  As  to  the  last 
piece  of  evidence  it  was  fully  submitted  to  the  jury  by  the 
third  and  sixth  instructions  given  for  appellant,  and  we  are 
satisfied  with  their  finding.  We  are  not  prepared  to  hold 
appellees'  second  instruction  correct,  but  in  the  view  we 
take  of  the  case  it  could  have  done  appellant  no  harm. 
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On  the  entire  evidence  appellant  coald  only  have  made  its 
attachment  good  by  having  the  jary  instructed  as  prayed 
for  in  its  refused  instractions,  which  are  as  follows : 

"  You  are  instructed  that  where  two  or  more  individuals 
combine  their  capital  for  the  purpose  of  jointly  conducting 
and  carrying  on  a  business  as  a  firm  or  copartnership,  and 
such  firm,  in  the  transaction  of  their  said  business,  contract 
copartnership  debts,  such  debts  are  binding  upon  the  assets 
and  property  of  such  firm;  and  should  a  member  of  such  firm 
use  the  assets  or  a  part  thereof,  while  said  firm  were  so 
indebted,  for  the  payment  of  his  individual  indebtedness,  to 
the  detriment  or  exclusion  of  the  creditors  of  such  firm,  then 
such  act  would  be  an  act  in  fraud  of  creditors  of  said  firm. 

^^The  court  instructs  you  that  any  disposition  of  partner- 
ship effects  by  the  firm  or  any  member  thereof,  which 
operates  to  defeat  the  right  of  joint  creditors,  and  to  give 
individual  creditors  priority  over  them,  is  regarded  as  show- 
ing an  intent  to  defraud  them,  which  will  support  an  attach- 
ment, charging  the  fraudulent  disposition  of  partnership 
assets,  so  as  to  hinder  and  delay  the  creditors  of  the  firm. 

^*  You  are  instructed  that  the  appropriation  by  a  debtor, 
of  money  belonging  to  1  is  firm  to  the  payment  of  his  indi- 
vidual debts,  is  a  fraud  upon  creditors  of  the  firm,  and  will 
support  an  attachment  wherein  it  is  charged  that  the 
assets  of  said  firm  have  been  fraudulently  disposed  of,  to 
the  injury  of  the  creditors  of  such  firm." 

The  principles  that  govern  the  powers  of  copartners  to  ap- 
propriate the  firm  property  in  payment  of  firm  debts,  or  in 
luiyment  of  individual  debts,  or  in  the  sale  of  the  common 
property*  either  to  one  of  the  partners  or  to  third  parties, 
have  been  so  fully  passed  upon  and  determined  by  the  Su- 
preme and  Appellate  Courts  of  this  State,  that  we  feel  it 
unnecessary  to  attempt  to  add  anything  further.  Hapgood 
V.  Comwell,  4S  III.  65;  Rainey  v.  Nance,  54  111.  29;  Goembel  v. 
Arnett,  100  III.  34;  Mclntire  v.  Yates,  104  HI.  491;  Young  v. 
Chipix  147  111.  191;  Williamson  v.  Adams,  16  111.  App.564;  see 
also  Wait  on  Fraud.  Con  v.,  3d  Ed.,  3SS.  From  these  authori- 
ties, as  well  as  upon  principle}  we  are  of  opinion  that  a  part- 
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nership  firm  bas  the  same  powers  over  the  firm  property  as 
an  individual  has  over  his  property.  Each  partner  has, 
however,  a  right  as  against  his  copartner,  to  have  the  firm 
property  applied  in  payment  of  partnership  debts,  from 
Avhich  equity,  results  the  rule  that  partnership  creditors 
shall  be  paid  out  of  the  firm's  assets,  when  for  any  reason  a 
court  comes  into  possession  of  them  to  administer. 

For  one  partner,  without  the  concurrence  of  his  copart- 
ner, to  apply  the  assets  of  the  firm  in  paying  his  individual 
debts,  is  a  wrong  against  the  copartner,  but  it  is  not  a  wrong 
against  any  firm  creditor,  since  the  law  of  this  State  recog- 
nizes no  lien  or  equity  in  the  firm  creditor  on  the  firm 
assets.  It  is  a  wrong  that  the  non-consenting  partner  only 
may  redress.  The  partnership  creditors,  so  long  as  the 
firm,  whether  solvent  or  insolvent,  is  in  control  of  its  prop- 
erty, may  not  take  upon  themselves  to  redress  the  wrongs 
that  the  law  deems  to  have  been  suffered  only  by  the  uncon- 
senting  partner.  Of  course  these  powers  must  be  honestly 
exercised.  If  the  individual  notes  of  Belt  and  Cook  had 
represented  fictitious  claims,  the  fraudulent  intent  would 
have  followed  from  their  payment,  if  the  firm  were  insolv- 
ent at  the  time  the  notes  were  paid.  It  can  not,  then,  be 
affirmed  that  when  a  firm,  or  any  member  thereof,  honestly 
devotes  the  firm  property  in  any  other  way  than  in  pay- 
ment of  firm  obligations,  that  such  acts  show  a  fraudulent 
intent. 

The  only  case  in  this  State  relied  on  by  appellant  in  sup- 
port of  the  refused  instructions,  is  Keith  v.  Fink,  47  111. 
272.  The  question  of  actual  fraud  was  not  raised  in  that 
case.  What  the  court  would  have  held,  had  it  been  raised, 
we  can  not  tell;  but  we  know  what  it  has  since  said  in 
Weare  Commission  Co.  v.  Druley,  156  III.  25,  and  in  Wads- 
worth  V.  Laurie,  164  111.  42,  where  the  question  was  raised, 
and  upon  the  authority  of  these  cases,  we  must  hold  that 
an  attachment  can  not  be  maintained  under  the  law  of  this 
State,  unless  fraud  in  fact  is  shown,  and  that  the  question  of 
fraud  is  one  of  fact,  to  be  passed  upon  by  a  jury. 

The  Circuit  Court  did  not  err  in  refusing  to  give  to  the 


74    686 
173»  480 

74      686 
100    ^688 


586  Appellate  Courts  op  Illinois. 

Vol.  74.]  C,  C,  G.  &  St  L.  Ry.  Ck>.  ▼.  Stephena 


jury  the  instructions  asked  by  appellant,  since,  had  they 
been  given,  the  question  whether  appellee  had  committed 
fraud  in  fact,  would  have  been  talcen  from  the  jury. 

Finding  no  error  in  the  record,  the  judgment  quashing 
the  writ  of  attachment  is  affirmed. 


Cleveland,  C,  C.  &  St.  L.  By.  Co.  v.  Lewis  E.  Stephens. 

1.  Rah^roads  —  Fires  Communicated  by  Locomotives.— TJnder  the 
statute  relating  to  fires  communicated  by  locomotives,  the  burden  is 
upon  the  railroad  company  to  establish  such  facts  as  wiU  excuse  it  from 
the  consequences  of  these  fires. 

2.  iNSTBUcnoNS— Bcued  on  a  Statute,  Rather  Than  on  the  Evidence, 
— ^The  giving  of  an  instruction,  not  so  much  dependent  upon  the  evi- 
dence for  its  support  am  upon  the  statute  under  which  the  action  Is 
brought,  is  not  such  an  error  as  caUs  for  the  reversal  of  the  case, 

8.  QTATuns— The  Statute  delating  to  Fires  Communioated  by  Loeth 
motives  Construed, — ^The  act  of  the  General  Assembly,  approved  March 
29, 1869,  relating  to  fires  by  locomotives  (Hurd*s  R.  S.  1895, 1206),  iMx>vide8 
a  rule  in  reference  to,  and  applies  to  uses  and  conditions  of  property  exist- 
ing before  the  construction  of  the  railroad  as  well  as  to  uses  and  conditions 
arising  after  its  construction. 

4.  Damages— 7b  Realty  by  Fires, — ^The  measure  of  damages  to  realty 
by  the  destruction  of  fruit  trees,  fences,  meadows,  etc,  as  parts  of  such 
realty,  resulting  from  fires  communicated  from  locomotives,  is  the 
amount  that  such  realty  as  a  whole  has  been  lessened  in  value  by  the 
destruction  of  such  parts. 

5.  Appellate  Court  Peactigb— CT^ih^,  Theories,  e^c— When  both 
parties  at  the  trial  elect  to  pursue  the  same  method  of  proof  and  ask  for 
and  have  given  instructions  of  the  same  character,  an  appellant  can  not 
have  the  case  tried  upon  a  di£Ferent  theory  in  the  Appellate  Court. 

Trespass  on  the  Case.— Damage  by  fire.  Appeal  from  the  Circuit 
Court  of  Crawford  County:  the  Hon.  Silas  Z.  Landbs,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion 
filed  March  1,  189a 

John  T.  Dye,  attorney  for  appellant;  C.  S.  Conoeb,  of 
counsel. 

In  cases  of  injuries  to  real  estate  the  rule  is  undoubtedly 
that  a  recovery  may  be  bad  for  the.  value  of  the  thing 
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destroyed,  where  it  had  a  value  which  can  be  accurately 
measured  without  reference  to  the  soil  on  which  it  stands. 
Dwight  V.  Elmira,  C.  &  N.  R.  R.  Co.  (N.  Y.),  SO  N.  E.  Rep. 
898,  and  cases  cited. 

Where  the  value  of  the  thing  destroyed  can  not  be  accu- 
rately measured  without  reference  to  the  soil  on  which  it 
stands,  then  the  damages  are  to  be  measured  by  the  differ- 
ence  between  the  value  of  the  real  estate  before  the  injury 
and  the  value  after  the  injury.  Missouri  Pac.  Ry.  Co.  v. 
Haynes,  1  Kan.  App.  586,  42  Pac.  Rep.  259;  St.  Louis  &  San 
Francisco  Ry.  Co.  v.  Hoover,  43  Pac.  Rep.  854;  Louisville, 
E.  &  St.  L.  C.  R.  R.  Co.  V.  Spencer,  149  111.  97. 

Cases  are  abundant  to  illustrate  a  proper  application  of 
these  rules.  Where  timber  forming  part  of  a  forest  is  fully 
grown,  the  value  of  the  trees  taken  or  destroyed  can  be 
recovered.  In  nearly  all  jurisdictions  this  is  all  that  may 
be  recovered;  and  the  reason  assigned  for  it  is  that  the 
realty  hais  not  been  damaged,  because  the  trees,  having  been 
brought  to  maturity,  the  owner  is  advantaged  by  their 
having  been  cut  and  sold,  to  the  end  that  the  soil  may 
again  be  put  to  productive  uses.  8  Suth.  Dam.,  874;  3 
Sedg.  Dam.  (8th  Ed.),  p.  45;  Single  v.  Schneider,  30  Wis. 
670;  Webster  v.  Moe,  85  Wis.  75;  Webber  v.  Quaw,  46 
Wis.  118, 49  N.  W.  Rep.  830;  Haseltine  v.  Mosher,  51  Wis. 
443,  8  N.  W.  Rep.  273;  Tuttle  v.  Wilson,  52  Wis.  643,  9  N. 
W.  Rep.  822;  Wooden  Ware  Co.  v.  United  States,  106  U.  S. 
432,  1  Sup.  Ct.  Rep.  898;  Graessle  v.  Carpenter,  70  Iowa, 
166,  30  H.  W.  Rep.  892;  Ward  v.  Carson  River  W.  Co.,  13 
Nev.  44;  Tilden  v.  Johnson,  52  Vt  628;  Adams  v.  Blod- 
gett,  47  N.  H.  219;  Cushing  v.  Longfellow,  26  Me.  306. 
In  this  State  (New  York)  it  is  settled  that  even  where  full- 
grown  timber  is  cut  or  destroyed  the  damage  to  the  land 
may  also  be  recovered,  and  in  such  cases  the  measure  of 
damages  is  the  difference  in  the  value  of  the  land  before 
and  after  the  cutting  or  destruction  complained  of.  Argot- 
singer  V.  Yines,  82  N.  T.  308;  Van  Deusen  v.  Young,  29  N. 
Y.  36;  Easterbrook  v.  Erie  R.  R.  Co.,  51  Barb.  94. 

The  rule  is  also  applicable  to  nursery  trees  grown  for 
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market,  because  they  have  a  value  for  transplanting.  The 
soil  is  not  damaged  by  their  removal,  and  their  market 
value  necessarily  furnishes  the  true  rule  of  damages.  3 
Sedg.  Dam.  (8th  Ed.),  p.  48;  Birket  v.  Williams,  30  111. 
App.  451.  Coal  furnishes  another  illustration  of  the  rule 
making  the  value  of  the  thing  separated  from  the  realty, 
although  once  a  part  of  it,  the  measure  of  damages,  where 
it  has  a  value  after  a  removal,  and  the  land  has  sustained 
no  injury  because  of  it.  3  Sedg.  Dam.  (8th  Ed.),  p.  48;  3 
Suth.  Dam.,  p.  374;  5  Am.  &  Eng.  Enc.  Law,  p.  36,  note  2; 
Stockbridge  Iron  Co.  v.  Cone  Iron  Works.  102  Mass.  80; 
Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa.  St.  147;  Doughertj*^ 
V.  Chesnutt,  86  Tenn.  1,  5  S.  W.  Rep.  444;  Coleman's 
Appeal,  62  Pa.  St.  252;  Ross  v.  Scott,  15  Lea,  479;  Forsyth 
V.  Wells,  41  Pa.  St.  291;  Chamberlain  v.  CoUinson,  45  Iowa, 
429;  Morgan  v.  Powell,  3  Ad.  &  E.,  K  8.  278;  Martin  v. 
Porter,  5  Mees.  &  W.  351;  D  wight  v.  Elmira,  C.  &  N.  R.  R. 
Co.,  30  K  E.  Rep.  398. 

In  Pacific  Express  Co.  v.  Lasker  Real  Estate  Ass'n,  16  S. 
W.  Rep.  792,  it  was  said : 

"  If  the  difference  between  the  value  of  the  land  immedi- 
ately before  and  after  a  house  on  it  is  injured  or  destroyed, 
Avith  interest  on  the  sum  thus  ascertained  from  the  time  of 
the  injury,  be  adopted  as  the  true  measure  of  damages  in 
such  cases,  we  have  a  rule  certain  in  its  application  and 
that  will  give  just  compensation  in  all  cases  not  exceptional 
in  character."  Shear,  and  R.  Neg.,  par.  750;  Wood's  Mayne, 
Dam.,  par.  569;  Sedg.  Dam.,  notes,  267;  Burke  v.  Louisville 
&  N.  R.  R.  Co.,  7  Heisk.  465. 

The  difference  between  the  market  value  of  a  house  and 
lot  before  and  after  a  fire  by  which  the  house  is  destroyed, 
is  the  measure  of  the  damage  occasioned  by  the  fire. 
Pacific  Express  Co.  v.  Smith,  16  S.  W.  Rep.  998. 

In  Jacksonville,  etc.,  Co.  v.  Peninsula,  etc.,  Co.,  9  So.  Rep. 
661,  it  was  said,  in  speaking  of  the  measure  of  damages  for 
buildings  destroyed  by  fire :  "  The  amount  which  it  would 
have  cost  to  erect  buildings  of  the  same  kind  on  f he  day  of 
the  fire,  less  a  proper  deduction  for  deterioration,  is  not  the 
proper  measure  of  damages  in  a  case  of  this  kind." 
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As  we  have  seen,  where  the  nursery  trees  are  grown  for 
the  market,  and  have  a  value  for  transportation,  and  the 
soil  is  not  damaged  by  their  removal,  their  market  value 
necessarily  furnishes  the  true  rule  for  damages.  3d  Sedg. 
Damages  (8th  Edition),  48. 

But  in  the  case  of  the  burning  and  injury  to  an  orchard 
which  can  not  be  transplanted,  and  has  no  separate  value 
independent  of  the  real  estate,  the  damages  can  not  be  esti- 
mated by  mere  speculation  as  to  the  value  of  tbe  trees.  It 
is  an  injury  to  the  real  estate,  and,  as  was  said  in  Missouri 
Pacific  V.  Haynes  (Kan.),  42  Pac.  Rep.  261,  "  Where  the 
injury  is  to  the  real  estate  itself,  tbe  damages  are  to  be 
measured  by  the  difference  in  the  market  value  of  the  land 
immediately  before  and  after  the  injury.  The  market  value 
of  land  injured  by  fire  in  burning  up  an  orchard  thereon 
should  be  established  by  the  testimony  of  witnesses  who 
are  a<M]uainted  with  the  land  and  have  some  knowledge  of 
the  market  value  of  the  land  in  the  neighborhood  of  the 
land  injured." 

In  St.  Louis  &  S.  F.  Ry.  Co.  v.  Hoover,  43  Pac.  Rep.  854, 
which  is  a  case  where  trees  in  an  orchard  were  burned  by 
fire,  it  was  held  that  the  court  erred  in  refusing  to  instruct 
that  the  measure  of  damages  in  this  case  is  the  difference  in 
the  market  value  of  the  property  described  in  plaintiffs 
petition  just  prior  to  the  fire  and  just  afterward;  quoting 
from  the  case  of  Missouri  Pac.  Ry.  Co.  v.  Haynes,  1  Kan. 
App.  586,  42  Pac.  Rep.  259,  that  "  the  burning  and  injury 
to  the  orchard  was  an  injury  to  the  real  estate  of  the  party, 
and  the  rule  of  damages  in  such  case  would  be  the  damage 
done  to  the  farm  itself.  Where  the  injury  is  to  the  real 
estate  itself,  the  damages  are  to  be  measured  by  the  differ- 
ence in  the  market  value  of  the  land  immediately  before 
and  after  the  injury." 

It  is  too  well  settled  to  require  the  citation  of  authorities 
that  fruit  trees,  berry  bushes,  etc.,  standing  and  growing 
upon  land,  are,  as  between  the  owner  of  the  land  and  a  mere 
tort-feasor,  real  property  and  a  part  of  the  freehold.  It  fol- 
lows that  an  allegation  of  a  tortious  injury  to  or  destruction 
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of  such  growing  trees  or  bushes  is,  ex  vi  termini^  an  aJlega- 
tion  of  an  injury  to  the  freehold.  The  declaration,  though 
merely  alleging  the  burning  and  destruction  of  the  trees 
and  bushes  standing  and  growing  on  the  land,  alleged  what 
was  in  substance  and  legal  effect  an  injury  to  the  freehold. 
Such  being  the  case,  evidence  of  the  value  of  the  land  before 
and  after  their  destruction  was  competent,  as  tending  to 
fix  the  amount  of  damages  to  the  plaintiffs  land  or  freehold 
thereby  occasioned.  The  proper  measure  of  damages  was 
clearly  the  difference  in  the  value  of  the  land  before  and 
after  the  fire;  and  we  think  the  jury  were  correctly  instructed 
that  in  determining  its  value  before  the  fire,  they  might 
properly  take  into  consideration;  the  various  matters  affect- 
ing its  value  specified  in  the  instruction.  Louisville,  £.  & 
St.  L.  ConsoL  R  R.  Co.  v.  Spencer,  149  111.  97. 

Bbadbuby  &  MacHattoit  and  Pabkbb  &  Cbowley,  attor- 
neys for  appellee. 

Mb.  PBEsroiNO  JusnoB  Cbeiohtok  dbijvebed  thb  opinion 

OF  THS  CoUBT. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant, in  the  Circuit  Court  of  Crawford  County,  to  recover 
damages  for  injury  to  appellee's  property  by  fire. 

The  declaration  consists  of  a  number  of  counts  alleging 
that  appellee  was  owner  of  lands  therein  described,  upon 
which  were  growing  400  bearing  apple  trees,  seventeen 
acres  of  clover,  twenty  acres  of  timothy,  and  upon  which 
were  400  rails  in  fence  and  seventy-five  loads  of  manure 
spread  on  the  ground;  and  that  appellant  was  operating  its 
railroad  through  said  lands,  and  wad  possessed  of  its  right 
of  way  sixty-six  feet  wide.  Certain  of  the  counts  charge 
that  appellant  suffered  combustible  matter  to  accumulate  on 
its  right  of  way;  that  fire  from  its  engines  ignited  this  com- 
bustible matter  and  spread  to  and  upon  appellee's  land,  and 
burned  and  destroyed  all  of  said  trees,  clover,  timothy,  rails 
and  manure;  and  certain  others  charge  that  through  care- 
lessness and  negligence  of  appellant,  its  engines  threw  out 
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sparks  and  set  fire  to  combustible  matter  on  appellee's  land, 
which  spread,  barned  and  destroyed  all  of  said  property. 

The  cause  was  tried  by  a  jury.  Verdict  for  appellee  for 
$1,500.  Motions  for  new  trial  and  in  arrest  of  judgment 
overruled,  and  judgment  on  the  verdict.  Appellant  excepted, 
appeals  the  case  to  this  court,  and  urges,  as  grounds  for 
reversal,  that  the  weight  of  the  evidence  overcomes  the 
presumption  of  negligence;  that  appellee  was  guilty  of  con- 
tributory negligence;  that  the  court  did  not  in  its  instruc- 
tions give  the  jury  a  true  rule  for  the  measurement  of 
damages,  and  that  the  verdict  is  excessive. 

A  strip  of  land  100  feet  wide  had  originally  been  granted 
to  appellant  for  right  of  way  through  the  land  of  appellee, 
but  the  fences  were  so  set  that  a  strip  only  sixty-six  feet 
wide  was  inclosed  by  appellant — thirty-three  feet  on  each 
side  of  the  center  of  the  track  of  its  road.  The  strip  orig- 
inally granted  for  right  of  way  had  been  so  treated  and 
used  by  both  parties,  that  for  the  purpose  of  this  case  the 
right  of  way  was  only  sixty-six  feet  wide,  and  that  portion 
of  the  original  grant  lying  inside  appellee's  inclosure  was 
part  of  his  farm.  The  trial  court  so  properly  assumed  and 
held. 

The  statute  provides  that  ^^  In  all  actions  against  any 
person  or  incorporated  company  for  the  recovery  of  damages 
on  account  of  any  injury  to  any  property,  whether  real  or 
personal,  occasioned  by  fire  communicated  by  any  locomo- 
tive engine  while  upon  or  passing  along  any  railroad  in  this 
State,  the  fact  that  such  fire  was  so  communicated  shall  be 
taken  as  i\i\\  prima  facie  evidence  to  charge  with  negligence 
the  corporation  or  person  or  persons  who  shall  at  time  of 
such  injury  by  fire  be  in  the  use  and  occupation  of  such 
railroad.'' 

The  testimony  shows  that  there  were  two  fires  which 
burned  over  portions  of  appellee's  premises,  and  each  caused 
injury  to  his  property,  and  it  also  clearly  shows  the  fact 
that  both  these  fires  were  communicated  bv  locomotive 
engines  while  being  operated  by  appellant  upon  its  railroad. 
Under  the  statute  the  burden  is  upon  appellant  to  establish 
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such  facts  as  will  excuse  it  from  the  conseqaence  of  these 
lires.    We  have  carefully  examined  and  considered  all  the 
i  evidence  in  this  record,  and  hold  that  the  jury  was  war- 

ranted by  the  evidence  in  finding  that  issue  for  appellee. 
'  It  is  urged  that  the  second  instruction  given  by  the  court 

at  the  instance  of  appellee  is  without  support  in  the  evi 
dence,  and  is  such  error  as  calls  for  a  reversal  of  the  case. 

That  instruction  is  not  so  much  dependent  upon  the  evi- 
dence for  support  as  on  the  statute. 

While  we  do  not  approve  the  form  of  the  instruction,  yet 
it  is  within  the  statute  and  issues,  and  under  the  evidence 
in  this  case  placed  upon  appellant  no  greater  burden  than 
would  the  giving  of  the  statute  to  the  jury  in  any  other 
form. 

Appellant  contends  that  appellee  was  guilty  of  such  con- 
tributory negligence  as  will  bar  a  recovery  and  assigns  as 
error  the  action  of  the  trial  court  in  refusing  its  tenth, 
eleventh,  and  twelfth  instructions,  which  are : 

"  10.  The  court  instructs  the  jury,  if  the  jury  believe 
from  the  evidence  that  the  fire  originated  from  a  spark  from 
the  defend<ant's  locomotive,  and  you  further  believe  from  the 
evidence  that  dry  grass  had  been  allowed  to  accumulate  in 
the  orchard  to  such  an  extent  as  to  be  the  cause  of  the 
spreading  of  the  fire  through  the  orchard  from  the  point 
where  it  originated,  and  burning  the  trees,  and  that  exce])t 
for  this  the  trees  would  not  have  been  burned,  then  if  you 
find  from  the  evidence  that  allowing  such  accumulation  of 
dry  grass  is  an  act  of  negligence  on  the  part  of  the  plaintiff, 
and  that  he  was  not  using  oi'dinary  care  for  the  protection 
of  his  orchard,  then  for  such  loss  so  occasioned  he  can  not 
p*K5over.    Kefused. 

11.  The  court  inatoicts  the  jury,  if  they  believe  from 
the  evidence  that  the  plaintiff  has  allowed  an  accumulation 
of  dry  grass  in  his  orchard  and  adjoining  the  defendant's 
right  of  way,  which  was  the  cause  of  the  fire,  after  it  caught, 
spreading  throughout  the  orchard  of  the  plaintiff  and  burn- 
ing his  apple  trees,  then  you  should  consider  under  all  the 
facts  and  circumstances  in  evidence  whether  such  action  on 


Fourth  District — August  Term,  1897.    598 

C,  a,  C.  &  St.  L.  Ry.  Co.  v.  Stephens. 

the  part  of  the  plaintiff  was  negligence,  and  if  you  find  that 
it  was,  and  that  such  negligence  on  the  part  of  the  plaintiff 
aided  in  producing  his  loss,  then  for  such  loss  he  can  not 
recover.    Befused. 

12.  The  court  instructs  the  jury,  that  the  law  will  not 
permit  one  to  recover  of  another  damages  for  a  loss  which 
has  been  occasioned  by  his  own  negligence.  And  in  this 
case  if  yon  believe  from  the  evidence  that  the  plaintiff's  loss 
in  whole,  or  in  part,  was  occasioned  wholly,  or  increased  in 
amount,  by  his  own  negligence,  then  for  such  loss  occasioned 
by  his  own  negligence,  he  can  not  recover.    Refused." 

The  statute  provides : 

^'  It  shall  not,  in  any  case,  be  considered  as  a  negligence 
on  the  part  of  the  owner  or  occupant  of  the  property  injured, 
that  he  has  used  the  same  in  the  manner,  or  permitted  the 
same  to  be  used  or  remain  in  the  condition  it  would  have 
been  used  or  remained  had  no  railroad  passed  through  or 
near  the  property  so  injured." 

It  is  argued  in  support  of  these  instructions  that  the  real 
intent  of  the  legislature  in  passing  this  act  was  to  provide  a 
rule  in  reference  to  uses  and  conditions  of  property  existing 
before  the  construction  of  a  railroad;  that  it  does  not  apply 
to  uses  or  conditions  coming  into  existence  after  a  railroad 
has  been  constructed,  and  that  such  is  the  true  meaning  of 
the  statute.  We  are  of  opinion  that,  as  to  all  property  not 
upon  the  right  of  way,  nor  on  railroad  premises,  the  statute 
applies  the  same  to  uses  or  conditions  arising  after  the  con- 
struction of  a  railroad  as  to  those  existing  before.  We  find 
no  testimony  in  this  record  tending  to  show  any  use  or  con- 
dition of  any  part  of  appellee's  premises  or  property  that 
could  deprive  him  of  the  benefit  of  this  statute,  and  hold 
that  the  trial  court  properly  refused  appellant's  tenth,  elev- 
enth and  twelfth  instructions. 

In  appellant's  supplemental  brief  it  is  contended  that  the 
fruit  trees,  meadows  and  fence  destroyed  in  this  case  were 
parts  of  the  realty;  that  the  injury  was  to  real  estate,  and 
that  the  measure  of  damages  in  such  cases  is  the  difference 
between  the  value  of  the  real  estate  before  the  injury  and 
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its  valae  after  the  injary,  and  that  the  conrt  onght  to  have 
so  instructed  the  jury.  It  is  true  that  the  improvements 
destroyed  were  parts  of  the  realty  and  the  injury  was  to 
real  estate.  The  damage  recoverable  in  such  cases  is  the 
amount  that  the  realty,  as  a  whole,  has  been  lessened  in 
value  by  the  destruction  of  such  parts.  Usually  in  this  class 
of  cases  a  rule  for  the  admeasurement  of  damages  can  pro|> 
erly  be  given  to  the  jury  expressed  in  the  form  contended 
for  by  appellant.  These  contentions  suggest  interesting 
questions  discussed  by  us  at  some  length  in  the  case  of  the 
Chicago  and  Alton  Eallroad  Company  v.  Davis,  page  595 
this  volume.  The  condition  of  the  record  in  the  present 
case  is  such  that  we  do  not  feel  called  upon  to  discuss  these 
questions  here. 

Appellee  on  the  trial  proceeded,  without  objection,  to 
establish  his  damages  by  offering  proof  of  the  value  of  the 
items  and  parts  destroyed,  and  appellant  on  its  behalf  pro- 
duced and  examined  a  large  number  of  witnesses  on  the 
same  line,  and  did  not  offer  any  testimony  as  to  the  value 
of  the  real  estate  before  and  after  the  injury.  Both  parties 
elected  to  pursue  the  same  method  of  proof;  and  as  to 
measure  of  damages  both  parties  asked  and  received  the 
same  character  of  instructions.  Appellant  did  not  ask  the 
court  to  give  the  rule  now  contended  for,  the  case  was  not 
tried  upon  that  theory,  nor  was  any  request  made  to  the 
court  to  have  it  tried.  The  question  was  in  no  manner 
raised  in  the  Circuit  Court. 

Lastly,  it  is  insisted  that  the  verdict  is  exoessiva  The 
only  contest  as  to  amount  of  damages  was  upon  the  injury 
sustained  by  the  loss  of  the  apple  trees  that  were  totally 
destroyed.  Upon  that  question  appellee  produced  ten  wit- 
nesses and  appellant  seven,  and  when  we  add  to  the  amount, 
fairly  shown  by  the  evidence  for  the  items  not  contested, 
what  must  have  been  allowed  by  the  jury  for  the  trees 
totally  destroyed,  we  find  that  it  falls  far  below  the  esti- 
mates of  appellee's  witnesses,  and  wholly  within  the  esti- 
mates of  appellant's  own  witnesses.  Complaint  is  made  of 
the  action  of  the  court  in  modif3'ing  one  of  the  appellant's 
instructions  and  of  two  instructions  given  for  appellee  on 
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this  branch  of  the  case,  but  the  verdict  of  the  jury  as  to 
amount  of  damages  is  so  abundantly  supported  by  the  evi- 
dence that  it  is  apparent  the  jury  were  not  misled.  In  our 
opinion  substantial  justice  will  be  done  in  this  case  by 
affirmance  of  the  judgment  of  the  Circuit  Court. 
Judgment  of  the  Circuit  Court  affirmed. 


Chicago  &  Alton  B.  B.  Co.  j.  Hannah  Davis* 

1.  Damages— .FVuif  Trees  Dettroyed  by  Fire,— The  ine$gaie  of  dam- 
ages to  fruit  trees,  meadows,  etc.,  resulting  from  fire  escaping  from  a 
locomotive,  is  the  difference  betwetn  the  value  of  the  land  upon  which 
such  trees  and  meadows  were  situated,  before  and  after  the  fire  com- 
plained of. 

Trespass  on  the  Case.— Damage  from  fire.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Georob  W.  Wall,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1897.  AfSrmed.  Opin- 
ion filed  March  1,  1898. 

Wise  &  McNclty,  attorneys  for  appellant. 

The  measure  of  damages  where  meadow  or  trees  are 
destroyed  by  fire  is  the  dilBference  in  price  between  the  mar- 
ket value  of  the  land  with  the  meadow  and  trees  on  the  land 
and  the  value  of  the  land  when  they  are  destroyed.  Louis- 
ville E.  &  St.  L.  Con.  R.  R.  Co.  v.  Spencer,  47  111.  App. 
503,  149  111.  97;  Shannon  v.  Hannibal  &  St.  J.  R.  R.  Co.,  54 
Mo.  App.  223;  Dwight  v.  Elmira,  C.  &  N.  R.  R.  Co.,  132 
N.  Y.  199;  Missouri,  Kan.  &  Tex.  R.  R.  Co.  v.  Goode  (Tex. 
App.),  26  S.  W.  Rep.  441;  International  &  G.  K  R.  R.  Co. 
v.  Mclver  (Tex.  App.),  40  S.  W.  Rep.  438;  Ward  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Minn.),  63  N.  W.  Rep.  1104;  Chicago 
&  E.  R  R.  Co.  v.  Smith,  6  Ind.  App.  265;  Chicago  &  E.  R. 
R.  Co.  V.  Kern,  9  Ind.  App.  605;  Baltimore  &  O.  Ry.  Co.  v. 
Countryman  (Ind.  App.),  44  N.  E.  Rep.  265;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Briggs,  2  Kan.  App.  164;  Missouri  Pac.  Ry. 
Co.  V.  Haynes,  1  Kan.  App.  586. 
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John  J.  Brenholt,  attorney  for  appellee. 

The  proper  measure  of  damages  was  clearly  the  differ- 
ence in  the  valne  of  the  land  before  and  after  the  fire,  and 
in  determining  its  value  before  the  fire,  the  jury  might  take 
into  consideration  the  character  of  the  soil,  its  state  of  cul* 
tivation,  the  quality  of  the  trees  and  fruit  thereon,  the  age 
of  the  trees  and  injury  caused  by  the  fire,  if  any,  to  the  trees, 
etc.  Louisville,  £.  and  St.  L.  Con.  B.  R  Co.  v.  Spencer, 
149  111.  97- 

Mr.  Presidiko  Justice  Creiohton  deliyered  the  opinion 
OF  the  Court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant, in  the  Circuit  Court  of  Madison  County,  to  recover 
damages  for  injury  to  appellee's  property  by  fire. 

The  declaration  contains  two  counts.  The  first  alleges 
that  the  appellant  permitted  large  quantities  of  dry  grass 
and  weeds  to  accumulate  on  its  right  of  way,  and  that 
sparks  from  its  engines  ignited  this  grass  and  weeds  by 
means  of  which  the  fire  spread  to  appellee's  land,  etc.  The 
second  alleges  that  the  fire  escaped  from  the  engine  through 
carelessness  and  negligence  of  appellant  and  set  fire  to  the 
meadow  on  appellee's  land,  etc. 

On  the  second  day  of  April,  1896,  Hannah  Davis  owned 
about  twenty  acres  of  land  in  Madison  county,  Illinois. 
The  right  of  way  of  the  Chicago  &  Alton  Railroad  ran 
through  this  land.  The  land  on  each  side  of  the  right  of 
way  was  sown  to  meadow  and  set  in  fruit  trees. 

On  the  day  above  named  a  fire  broke  out,  caused  by  sparks 
from  the  engine  of  a  passing  train  on  said  road,  and 
destroyed  about  an  acre  and  a  half  of  meadow,  ninety-nine 
pear  trees  and  thirty-three  peach  trees,  growing  on  this  land. 

The  trial  was  by  a  jury.  Verdict  in  favor  of  plaintiff  for 
$558.  The  jury,  in  answer  to  special  interrogatories, 
found  that  the  fire  commenced  on  the  right  of  way;  that 
the  engine  was  equipped  with  the  best  and  most  approved 
spark  arrester;  that  at  the  time  of  the  fire  it  was  in  good 
order,  and  that  the  engine  was  properly  handled  and  man- 
aged. 
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Motion  for  new  trial  overruled.  Judgment  on  the  ver- 
dict, for  plaintiff.  Appellant  excepted  and  brings  the  case 
to  this  court  by  appeal,  and  urges  as  grounds  for  reversal, 
that  the  verdict  is  against  the  weight  of  the  evidence;  that 
the  court,  over  appellant's  objection,  permitted  appellee  to 
prove  the  value  of  each  tree;  and  that  the  verdict  is  excess- 
ive. It  is  admitted  that  the  evidence  shows  that  the  fire 
caught  from  sparks  which  issued  from  appellant's  engine, 
and  the  undisputed  testimony  clearly  tends  to  prove  all  that 
is  material  to  a  recovery  under  the  first  count  of  the  decla- 
ration, except  the  allegation  that  the  fire  caught  on  the 
right  of  way  of  appellant;  upon  that  issue  there  is  a  sharp 
coufiict.  Appellee's  husband,  her  son,  and  two  neighbors 
testify  that  the  fire  caught  on  the  right  of  way;  and  four 
employes  of  appellant  testify  that  it  caught  seventy-five  feet 
from  the  center  of  the  track,  at  a  point  beyond  the  right  of 
way.  This  question  of  fact  was  directly  submitted  to  the 
jury  in  the  following  interrogatories : 

^^  1.  Did  the  fire  in  question  start  on  the  right  of  way 
of  the  railroad  company  and  from  there  spead  to  the  land  of 
the  plaintiff? 

Answer.    Yes. 

2.    Did  the  fire  start  on  the  premises  of  the  plaintiff  ? 

Answer.    No." 

The  husband  and  the  son  made  certain  answers  under 
oath  to  questions  accompanying  a  claim  for  payment  pre- 
sented to  appellant  almost  immediately  after  the  fire,  which 
were  inconsistent  with  their  testimony  at  the  trial,  and  not- 
withstanding their  explanations,  tended  to  weaken  the  force 
of  their  testimony;  while  on  the  other  hand,  it  is  clearly 
proven  that  the  engine  was  at  the  time  equipped  with  the 
best  and  most  approved  spark  arrester,  that  the  same  was 
in  good  repair  and  that  the  engine  was  properly  handled 
and  managed,  which  facts  may  have  tended  to  somewhat 
weaken  the  force  of  the  statements  that  the  fire  caught  at  a 
point  seventy-five  feet  from  the  track;  this,  however,  was  a 
question  peculiarly  proper  for  a  jury  to  determine,  and  we 
do  not  feel  justified  in  interfering  with  their  determination 
of  it. 
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We  are  of  the  opinion  appellee  fairly  made  out  her  case 
and  was  entitled  to  recover. 

Appellant  rightly  contends  that  injury  in  such  cases  is  to 
real  estate,  and  that  the  measure  of  damages  is  the  differ- 
ence between  the  value  of  the  land  with  the  meadow  and 
fruit  trees  on  it  and  the  value  of  the  land  when  they  are 
destroyed. 

The  trial  court  so  held  the  law  and  gave  it  to  the  jury  at 
appellant's  instance  in  the  following  instructions : 

^^  9.  The  court  instructs  vou  that  in  this  case  the  measure 
of  damages,  if  plaintiff  is  entitled  to  any  damages  at  all,  is 
the  difference  between  the  value  of  the  land  before  and  after 
the  lire  complained  of;  and  in  this  case  you  will  so  allow  the 
damages,  if  you  believe  the  plaintiff  is  entitled  to  any  dam- 
age at  all. 

"  The  court  further  instructs  you  that  you  must  consider 
the  actual  damage  to  the  plaintiff,  if  any,  as  explained  in  the 
instruction  in  this  case,  and  you  have  no  right  to  allow  or 
to  consider  mere  conjectural  or  speculative  damages  not 
proved  by  the  evidence." 

But  it  is  urged  that  the  court  permitted  appellee,  over  ap- 
pellant's objection,  to  prove  the  value  of  the  meadow  and 
trees  destroyed,  and  that  this  was  such  error  as  calls  for  a 
reversal  of  the  case. 

The  meadow  and  fruit  trees  were  improvements  of  that 
character  which,  when  once  attached  to  the  land,  became  a 
part  of  the  realty. 

The  damage  lies  in  the  lessening  of  the  value  of  the  realty 
as  a  whole  by  the  destruction  of  such  improvements. 

It  must  be  borne  in  mind  that  the  ultimate  fact  to  be  as- 
certained by  means  of  testimony,  is  the  extent  to  which  the 
value  of  the  realty  as  a  whole  has  been  diminished  by  the 
destruction  of  these  parts  of  it. 

In  such  cases  two  methods  have  been  heretofore  pursued 
by  which  to  approximate  the  ultimate  fact  to  be  ascertained; 
one  by  means  of  proof  of  the  value  of  the  part  destroyed — 
not  its  value  as  a  severed  article,  but  its  quantum  of  value 
as  a  part  of  the  whole,  which  being  ascertained,  measures 
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the  extent  to  which  the  value  of  the  whole  has  been  dimin- 
ished by  its  destruction;  the  other  by  means  of  proof  of  the 
value  of  the  whole  as  it  was  immediately  before,  and  as  it 
was  immediately  after  the  destruction  of  the  part,  and 
accepting  the  difference  as  the  measure  of  the  extent  to  which 
the  value  of  the  whole  has  been  diminished  by  the  destruc- 
tion of  the  part. 

We  find  many  instances  where  both  methods  were  pursued 
in  the  same  case. 

In  theory  these  methods  are  both  perfect,  and,  as  was 
remarked  during  the  trial  by  the  learned  judge  who  tried 
the  case,  will  lead  to  the  same  result;  but  in  practice  all 
methods  that  must  be  worked  out  through  such  imperfect 
means  as  the  opinions  of  witnesses  upon  questions  of  value 
produce  imperfect  results.  The  most  that  can  be  hoped  for 
in  such  cases  is  to  approximate  the  truth. 

The  case  of  Dwight  v.  Elmira,  C.  &  N.  R.  R.  Co.,  132  N. 
Y.  199,  decided  in  1892,  and  the  case  of  Shannon  v.  Hannibal 
&  St.  Joseph  By.  Co.,  54  Mo.  App.  223,  decided  in  1893,  are 
the  principal  authorities  relied  on  by  appellant  to  support 
its  contention. 

The  New  York  case  was  tried  before  a  referee  upon  the 
theory  that  the  fruit  trees,  which  were  testified  to  be  worth 
$60  each,  were  personal  property;  they  were  in  no  manner 
dealt  with  as  part  of  the  realty.  The  court  in  that  case 
says:  '^The  only  question  presented  on  this  appeal  is, 
whether  the  proper  measure  of  damages  was  adopted  on  the 
trial" 

At  great  length  the  question  of  whether  the  fruit  trees 
were  personal  property  or  a  part  of  the  realty  in  which 
they  grew,  is  discussed  and  authorities  collated  and  reviewed. 
The  conclusion  is  reached  that  the  trees  were  a  part  of  the 
realty,  and  that  the  injury  sustained  by  their  destruction 
was  injury  to  the  realty,  and  a  rule  laid  down  for  the  ad- 
measurement of  the  damages,  the  same  as  held  by  the  trial 
court  in  this  case,  and  almost  in  the  exact  words  of  the 
instruction  given  in  the  case.  The  opinion  concludes :  "As 
this  rule  was  not  followed,  but  rejected  on  the  trial,  and 
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methods  of  proving  damages  adopted  not  recognized  nor 
permitted  by  courts,  the  judgment  should  be  reversed." 
(Three  out  of  the  seven  judges  dissent.) 

The  only  words  in  that  opinion  concerning  mode  of  proof 
are  the  words,  ^'and  methods  of  proving  damages  adopted 
not  recognised  or  permitted  by  courts." 

The  logical  sequence  of  argument  presented  by  the  court 
in  that  opinion,  makes  the  words  used  mean  no  more  than 
that  the  true  rule  for  measuring  the  damages  was  rejected 
on  the  trial,  and  methods  for  measuring  the  damages  adopted 
not  recognized  nor  permitted  by  courts. 

The  Missouri  case  was  to  recover  for  some  hedge  and 
apple  trees  destroyed  by  fire.  The  St.  Louis  Court  of  Appeals, 
to  which  the  appeal  in  that  case  was  taken,  quotes  approv- 
ingly at  some  length  from  the  New  York  case  and  reverses 
and  remands. 

These  are  the  only  cases  we  have  seen  in  which  it  can  be 
claimed  that  the  direct  question  of  the  relevancy  of  such 
testimony  has  been  considered. 

We  have  been  cited  to  many  oases  in  which  it  is  held 
proper  to  admit  witnesses,  who  by  their  acquaintance  with 
value  of  real  estate  are  qualified  to  do  so,  to  give  their  opin- 
ions as  to  the  value  of  the  realty  before  and  after  the  injury, 
but  we  fail  to  find  such  cases  holding  that  such  is  the  only 
proper  evidence. 

We  are  also  cited  to  many  cases  in  which  it  is  held  that 
the  difference  in  value  of  the  realty,  as  a  whole,  before  the 
injury  and  after  the  injury,  is  the  true  measure  of  damages, 
which  means  neither  more  nor  less  than  that  the  amount 
which  the  realty,  as  a  whole,  has  been  lessened  in  value  by  the 
injury,  is  the  sum  that  the  injured  party  is  entitled  to  recover 
as  damages;  but  neither  the  rule  nor  the  form  of  stating  it 
limits  to  any  one  particular  means  of  ascertaining  that  dif- 
ference or  that  sum.  We  are  of  opinion  that  difference 
or  that  sum  can  in  most  cases  be  as  correctly  ascertained  by 
one  of  these  methods  as  the  other,  and  usuallv  more  cor- 
rectly  by  means  of  both  methods  in  the  same  case  than  by 
either  alone.    If  the  defendant  is  not  satisfied  with  the 
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method  adopted  by  the  plaintiff  he  should,  as  defendant  was 
in  this  case,  be  at  liberty  to  pnrsue  the  other.  In  cases 
where  the  injury  is  relatively  small,  as  the  breaking  down 
of  a  gate,  a  small  portion  of  a  fence,  or  the  destruction  of  a 
few  trees  or  shrubs  and  the  like,  it  is  not  practicable  to  ascer- 
tain the  amount  of  the  injury  by  calling  real  estate  experts 
to  give  their  opinions  as  to  the  market  value  of  the  whole 
plantation  before  and  after  the  injury. 

It  is  contended  that  to  admit  witnesses  to  give  their  opin- 
ions as  to  the  value  of  the  part  destroyed,  leads  to  uncer- 
tain results;  in  our  experience,  not  more  so  than  to  admit 
witnesses  to  twice  give  their  opinions  as  to  the  value  of  the 
whole.  This  record  furnishes  a  good  illustration  on  this 
point. 

Appellant,  on  cross-examination,  asked  three  witnesses 
what  the  land  would  sell  for  with  the  fruit  trees  on  it.  One 
said  there  is  no  market  now  for  land,  one  said  $300  per  acre, 
and  one  said  when  you  take  an  orchard  alone,  it  would  bring 
$800  or  $900  per  acre.  After  this  appellant  on  its  behalf  intro- 
duced a  most  competent  witness,  a  farmer  and  fruit  grower, 
who  qualified  as  follows :  I  have  known  Mrs.  Davis'  land  for 
fifteen  years.  «  *  *  I  am  well  acquainted  with  land 
around  there.  I  think  I  know  its  value.  I  think  I  know 
every  place  that  has  been  sold  around  there  for  a  number 
of  years." 

Here  was  a  choice  opportunity  to  correct  any  uncertain 
results  that  may  have  followed  from  the  opinions  given  by 
previous  witnesses  as  to  the  value  of  the  improvements 
destroyed.  This  witness  was  not  asked  to  give  his  opinion 
as  to  the  value  of  appellee's  land  with  the  fruit  trees  on  it, 
but  appellant  deliberately  elected  to  waive  all  its  objections 
to  the  character  of  evidence  appellee  had  introduced  and  to 
pursue  the  same  method  itself,  and  asked  this  witness  as 
follows: 

^^  Q.  If ow,  what  did  you  estimate  the  damage  on  the 
fruit  trees,  if  you  made  any  estimate  on  it?  A.  Those 
trees  that  were  killed  I  thought  that  the  damage  was  about 
$7  or  $S  apiece. 
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Q.    That  is  on  the    *    ♦    *    pear  trees?    A.    Yes,  sir. 

Q.  What  on  the  peach  ?  A.  *  *  *  Oh,  well  they 
were  worth  $2  or  $3  apiece." 

The  attention  of  the  witness  who  is  to  give  in  evidence 
his  opinion  as  to  the  value  of  such  destroyed  improvements, 
should  be  directed  to  the  question  of  its  value  as  part  of  the 
Tvsalty — ^its  qtuintum  of  value  as  part  of  the  whole;  but  if 
that  is  neglected  in  chief  it  is  usually  done  on  cross-exami- 
nation. The  adverse  party  should  always  be  permitted  to 
ask  the  witness  on  cross-examination,  as  to  the  value  of  the 
whole  both  before  and  after  the  injury,  and  when  he  desires 
to  do  so,  introduce  such  proof  in  his  own  behalf,  as  was  done 
in  this  case. 

The  important  thing  is  for  the  trial  court  in  the  instruc- 
tions to  properly  limit  and  apply  the  testimony  and  to 
clearly  direct  the  minds  of  the  jurors  to  the  ultimate  fact  to 
be  ascertained  by  them  from  all  the  evidence;  this  the 
learned  judge  also  did  in  this  case. 

The  amount  of  damages  found  in  the  verdict  is  abun- 
dantly supported  by  the  evidence.  We  find  no  error  in  this 
record.    The  judgment  of  the  Circuit  Court  is  affirmed. 
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1.  "LRASES—Aasigndble  at  Law,— Under  Section  15,  Chapter  80,  R.  S., 
aU  leases  are  assignable  by  any  instrument  showing  an  intention  to  dis- 
pose of  them,  80  as  to  give  the  assignee  a  right  to  sue  upon  them  in  his 
own  name. 

2.  Same— When  an  Approved  Assignment  Becomes  a  New  Lease,— 
Two  railroad  companies,  being  desirous  of  securing  a  hotel  at  the  inter- 
section of  theur  roads,  leased  a  portion  of  the  station  grounds  to  G.,  for  a 
term  of  years,  on  which  G.  agreed  to  erect  and  conduct  a  hotel,  and  not  to 
underlet  without  the  written  consent  of  the  companies.  The  said  com- 
panies agreed  to  stop  their  trains  for  meals  at  the  hotel  when  the  time  of 
passing  was  suitable.  The  premises  passed  through  several  hands,  by 
proper  assignments  of  the  lease,  to  which  the  consent  of  the  companies 
was  given,  until  one  M.  became  possessed  of  them,  and  continued  to  con- 
duct the  hotel,  but  the  appellant  company  ceased  to  stop  its  trains  for 
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meala  and  M.  broufcht  suit  for  a  breach  of  the  lease  in  this  regard  which 
resulted  in  a  recovery.  Held^  that  although  the  agreement  to  stop  the 
trains  might  have  remained  personal  to.  the  first  lessee,  by  the  assign- 
ment and  consent  thereto  by  the  company,  it  became  in  effect  a  new 
lease  for  the  unexpired  portion  of  the  term  and  the  recovery  was  sus- 
tained. 

8.  EviDENCB— Q^  Collateral  Matters — Presumptions,— In  a  suit  for 
damages  resulting  from  the  breach  of  a  covenant  in  a  lease  by  a 
railroad  company,  to  stop  trains  for  meals  at  a  hotel,  at  the  intersection 
of  another  road,  it  is  error  to  permit  witnesses  to  testify  as  to  the  num- 
ber of  persons  stopping  for  dinner  on  one  road  and  to  draw  a  presump- 
tion from  the  fact  that  a  certain  number  of  persons  traveling  on  tlie 
other  road  would  also  stop  for  meals  at  the  same  place. 

ABsnmpsit.— Breach  of  contract.  Appeal  from  the  Circuit  Court  of 
Saline  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1897.  Reversed  and  remanded.  Opin- 
ion filed  March  1, 1898. 

Statement  of  the  Case. 

The  Cleveland,  Cincinnati,  Chicago  &  St.  Lonis  Railroad 
and  the  St.  Louis,  Alton  &  Terre  Haute  Railroad,  intersect 
and  cross  each  other  at  Parker  City  in  this  State;  the  gen- 
eral course  of  the  former  being  northeasterly  from  Cairo, 
its  southern  terminus,  to  Paris  in  this  State,  where  it  con- 
nects with  its  main  line  from  St.  Louis  to  Indianapolis,  and 
the  general  course  of  the  latter  road  being  southeasterly, 
from  St.  Louis,  Missouri,  its  western  terminus,  to  Paducah, 
Kentucky. 

The  two  roads,  being  desirous  of  securing  hotel  accommo- 
dations for  the  traveling  public  as  well  as  their  employees,  at 
the  intersection  of  the  roads,  on  the  7th  day  of  December, 
1889,  leased  to  Alice  C.  Goe,  a  portion  of  their  station 
grounds  at  Parker  City  for  a  term  of  fifteen  years,  with  the 
privilege  of  a  renewal  at  an  annual  rental  of  |1  per  year, 
on  which  she  agreed  to  erect  and  conduct  a  hotel  for  the 
accommodation  of  the  traveling  public  and  the  employees  of 
the  railroads  as  required  by  them,  in  a  suitable  and  proper 
manner  during  the  term  of  the  lease,  including  facilities  for 
the  accommodation  of  trains  with  meals,  and  when  so 
required  making  the  usual  reduced  rates  to  the  employees  of 
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the  companies,  and  further  agreed  to  pay  promptly  said  rent 
and  to  pay  all  taxes  assessed  on  the  improvements  made  on 
the  land,  and  not  to  underlet  or  transfer  said  premises  with- 
out the  written  consent  of  the  lessors. 

The  railroad  companies  on  their  part  agreed  as  follows : 

^^  Said  companies  severally  agree,  each  for  itself,  that  it 
will  stop  such  of  its  passenger  trains  for  meals  at  said  sta- 
tion when  the  time  of  passing  there  is  suitable,  and  such 
stoppage  does  not  conflict  or  interfere  with  connections  at 
other  points." 

By  written  consent  of  the  lessors,  Alice  C.  Ooe  assigned 
her  lease  to  one  Daniel  Turner,  who  erected  a  hotel  building 
on  the  leased  premises,  and  with  like  consent  it  was  assigned 
by  Daniel  Turner  and  his  assignee  until  Mrs.  M.  A.  Hobbs 
became  the  owner  of  it  with  the  buildings  on  the  leased 
land. 

Mrs.  M.  A.  Hobbs  (her  husband  joining  with  her),  executed 

and  delivered  to  appellee  an  instrument  in  writing  attached 

to  the  lease  as  follows : 

State  of  Illinois,  ) 
Johnson  County.  )     * 

Know  all  men  by  these  presents,  that  we,  M.  A  Hobbs  and 
B.  J.  Hobbs,  her  husband,  of  Parker  City  and  State  of  Hli- 
nois,  have  this  dav  sold  our  entire  interest  in  the  hotel  known 
as  the  Wood  Hotel,  and  situated  on  a  piece  of  land  between 
the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railroad, 
and  the  St.  Louis,  Alton  &  Terre  Haute  Railroad,  located 
north  of  depot  at  Parker  City,  to  Will  S.  Mitchell,  of  Gray- 
ville, White  county  and  State  of  Illinois,  for  the  term  of  thirty 
years,  as  per  lease  given  to  Daniel  Turner  and  assigned  by 
Daniel  Turner  to  W.  A.  Wood  and  assigned  by  W.  A.  Wood 
to  Mrs.  M.  A.  Hobbs,  and  this  to  be  attached  and  become 
a  part  of  said  lease,  for  and  in  consideration  of  the  sum  of 
seventeen  hundred  and  fifty  dollars,  all  of  which  is  paid  down 
except  eleven  hundred  and  fifty  dollars,  that  being  the 
amount  of  a  certain  chattel  mortgage  given  to  F.  M.  West- 
brook  and  Anderson  Taylor  by  Mrs.  M.  A.  Hobbs;  now  it  is 
fully  understood  and  agreed  between  Mrs.  M.  A.  Hobbs  and 
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Will  S.  Mitchell  that  the  said  Will  8.  Mitchell  is  to  take  the 
said  property  and  assume  the  payment  of  the  said  chattel 
mortgage  now  held  by  F.  M.  Westbrook  and  Anderson  Tay- 
lor, and  the  said  Will  S.  Mitchell  is  to  have  the  house  and 
all  other  buildings  on  ground  described  in  the  aforesaid 
lease. 
Given  under  my  hand  and  seal  this  the  20th  day  of  March, 

1894. 

M.  A.  HoBBS.     [Seal.] 

B.  J.  HoBBs.     [Sbal.] 

The  written  consent  of  the  St.  Louis,  Alton  &  Terre  Haute 
Bailroad  Company  was  attached  to  the  instrument,  and  also 
the  consent  of  appellant  as  follows : 

"  Cincinnati,  Ohio,  March  24,  1894. 
The  consent  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company  is  hereby  given  to  the  assignment 
of  lease  of  the  property  and  privileges  embraced  in  the 
attached  lease  from  Mrs.  M.  A.  Hobbs  to  W.  S.  Mitchell,  of 
Orayville,  Illinois. 

The  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company, 

Bv  Geo.  W.  Kittridge, 
Chief  Engineer." 

On  receipt  of  the  lease  appellee  took  possession  of  the 
property  and  kept  and  maintained  the  hotel  until  the  bring- 
ing of  this  suit. 

Appellant  did  not  stop  any  of  its  passenger  trains  for 
meals  at  Parker  City  after  appellee  became  the  owner  of 
the  property,  and  for  an  alleged  breach  of  the  agreement  to 
do  so,  this  suit  was  brought  by  appellee,  who  recovered  a 
verdict  and  judgment  against  appellant  for  $1,500,  from 
which  the  railway  company  has  appealed. 

C.  8.  Conger,  attorney  for  appellant,  contended  that  the 
clause  in  the  lease  was  not  a  covenant  that  ran  with  the 
land. 

While,  as  has  been  said,  there  are  many  covenants  which 
run  with  the  land^  binding  assigns  as  well  as  operating  in 
their  favor,  there  is  a  distinction  between  such  as  bind 
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assigns  without  being  named  and  such  as  require  them  to 
be  named  in  order  to  charge  them  with  their  performance. 
And  the  distinction  seems  to  be  whether  the  subject-matter 
of  the  covenant  is  in  esse  at  the  time  of  the  demise  or  not. 
If  it  is,  the  covenant  binds  the  assignee,  whether  named  or 
not;  if  it  is  not,  it  does  not  bind  him,  unless  expressly  named 
therein.  Thus  if  the  covenant  be  to  keep  houses  then  on 
the  premises  in  repair,  it  runs  with  the  land,  and  binds  the 
assignee,  though  not  named.  But  if  to  build  a  new  house 
on  the  demised  premises,  it  will  not  bind  assignees  unless 
named.    Washburn  on  Eeal  Property,  Vol.  I,  330. 

A  covenant  by  a  lessor  to  pay  for  improvements  to  be  put 
on  premises  by  a  lessee  is  a  personal  one,  and  does  not  run 
with  the  land  to  bind  assignee  of  reversion.  Smith's  Land- 
lord and  Tenant,  290,  291. 

A  covenant  in  a  lease  which  relates  to  a  thing  not  in  esse, 
but  to  be  done  upon  the  land,  does  not  run  with  the  land 
and  bind  the  assignee,  unless  he  be  named  in  the  covenant. 
Tallman  v.  Coffin,  4  Comst.  (K  T.)  134;  Allen  v.  Wooley, 
1  Blackf.  (In<ji.)  148;  Dolph  v.  White,  12  N.  Y.  (2  Kern)  296; 
Peterson  v.  Haight,  1  Miles  (Pa.),  250. 

Counsel  also  contended  that  the  evidence  of  the  damages 
was  inadmissible. 

Greenleaf  on  £v..  Sec.  52,  lays  down  the  general  rule  as 
to  proof  of  collateral  facts,  as  follows : 

This  rule  excludes  all  evidence  of  collateral  facts,  or  those 
which  are  incapable  of  affording  any  reasonable  presump- 
tion or  inference  as  to  the  principal  factor  matter  in  dispute; 
and  the  reason  is,  that  such  evidence  tends  to  draw  awav 
the  minds  of  the  jurors  from  the  point  in  issue,  and  to  excite 
prejudice,  and  mislead  them;  and  moreover,  the  adverse 
party,  having  had  no  notice  of  such  a  course  of  evidence,  is 
not  prepared  to  rebut  it.  Thus,  where  the  question  between 
landlord  and  tenant  was,  whether  the  rent  was  payable 
quarterly,  or  half  yearly,  evidence  of  the  mode  in  which 
other  tenants  of  the  same  landlord  paid  their  rent  was  held 
inadmissible.  And  where,  in  covenant,  the  issue  was  whether 
the  defendant,  who  was  a  tenant  of  the  plaintiff,  had  com- 
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mitted  waste,  evidence  of  bad  husbandry,  not  amounting  to 
waste,  was  rejected. 

Parish  &  Parish  and  Choisser,  Whitley  &  Choisser, 
attorneys  for  appellee. 

The  construction  we  place  upon  this  lease  and  its  assign- 
ments is  fully  warranted  by  the  well  known  rules  of  con- 
struction :  ^'  In  giving  a  construction  to  a  contract,  the 
question  is,  what  was  the  bargain,  by  a  fair  and  reasonable 
construction  of  the  words  and  acts  of  the  parties,  and  not 
what  was  the  secret  intent  or  understanding  of  either  of 
them."  Kichols  v.  Mercer,  44  111.  250.  "  The  rule  univer- 
sally adopted  in  the  construction  of  contracts  is,  that  the  in- 
tent of  the  parties,  at  the  time  the  instruments  are  executed, 
as  collected  from  the  language,  shall  prevail."  Duncan 
et  al.  V.  Charles,  4  Scam.  561.  In  Robinson  v.  Stow,  39  111. 
568,  the  court,  on  page  572,  uses  this  language :  '^  While  it 
is  not  the  province  of  courts  to  interpolate  new  terms  into 
contracts,  against  the  evident  intention  of  the  parties,  with 
the  view  of  making  such  contracts  more  reasonable,  yet,  on 
the  other  hand,  even  a  strained  construction  of  the  language 
will  be  adopted  for  the  purpose  of  preventing  obvious  in- 
justice." Further,  on  the  same  page,  the  court  quotes  with 
approval  the  language  of  Lord  Hale,  now  become  a  maxim : 
"  The  judges  ought  to  be  curious  and  subtle  to  invent  rea- 
sons and  means  to  make  acts  effectual  according  to  the  just 
intent  of  the  parties;  they  will  not,  therefore,  cavil  about 
the  propriety  of. words  when  the  intent  of  the  parties 
appears,  but  will  rather  apply  the  words  to  fulfill  the  intent 
than  destroy  the  intent  by  reason  of  the  insufficiency  of  the 
words." 

Mr.  Justice  Biqelow  delivered  the  opinion  of  the 
Court. 

When  plaintiff  below  offered  in  evidence  the  lease  and 
assignments  thereon  and  thereto  attached,  and  also  the  con- 
sent of  the  railroad  companies,  the  defendant  objected  to  it 
for  two  reasons:  First,  because  the  instrument  executed  by 
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Mrs.  M.  A.  Hobbs  and  husband  to  appellee  was  not  an 
assignment  of  the  lease;  second,  because,  in  the  language 
of  appellant's  counsel,  '^  The  subject-matter  of  the  covenant 
between  the  two  railway  companies  as  to  stopping  trains 
was  not  in  esse  at  the  time  of  the  execution  of  the  lease;  it 
was  a  covenant  to  do  something  in  the  future,  of  a  personal 
nature,  which  the  railway  companies  might  be  willing  to 
undertake  with  Mrs.  Goe,  but  not  with  her  assignees.  It 
was  not  a  covenant  that  ran  with  the  land." 

As  the  first  ground  of  objection  does  not  appear  to  be 
seriously  insisted  upon,  it  may  be  disposed  of  by  obserWng 
that  Section  15  of  Chapter  80  of  the  Be  vised  Statutes  of 
this  State,  which  makes  a  lease  assignaUe  so  as  to  give  the 
a^ignee  a  right  of  action  thereon  in  his  own  name,  unlike 
the  statute  governing  the  assignment  of  negotiable  instru- 
ments, does  not  require  the  assignment  when  in  writing  to 
be  indorsed  upon  the  instrument  itself,  and  hence  it  may  be 
assigned  by  any  instrument  or  agreement  showing  an  inten- 
'  tion  to  dispose  of  it.  It  is  true  Mrs.  Hobbs  and  her  hus- 
band do  not  use  the  word  "assign"  in  the  instrument  exe- 
cuted by  them,  but  they  do  use  the  word  "  sold  "  which  is. 
as  used,  equivalent  to  "assign"  as  we  think,  and  that  is 
sufficient.  As  the  sale  was  of  the  entire  hotel  property, 
and  the  instrument  refers  to  the  lease  and  by  its  terms  was 
to  be  attached  to  and  become  a  part  of  the  lease,  and  since 
all  of  the  parties,  and  particularly  appellant  itself,  under- 
stood that  the  lease  was  being  assigned,  we  must  hold  the 
instrument  executed  by  Mrs.  Hobbs  and  her  husband  effect- 
ive for  that  purpose. 

As  to  the  second  ground  of  objection  to  the  introduction 
of  the  lease  in  evidence,  it  would  seem  that  a  complete 
answer  to  it  is,  that  although  the  agreement  to  stop  the 
trains  was  and  might  have  remained  personal  to  Mrs.  Goe, 
as  far  as  anything  she  could  do  was  concerned,  yet  when 
she  assigned  her  lease  by  the  consent  of  the  lessors,  as  to  all 
of  the  agreements  of  the  lessors  to  be  performed  in  the 
future  by  Mrs.  Goe,  the  assignee  of  the  lease  stood  in  Mrs. 
Goe's  shoes,  and  had  been  fully  accepted  by  the  lessors  in 
her  stead.    By  the  assignment  and  consent  thereto,  the  lease 
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became  ia  effect  a  new  lease  to  appellee  for  the  unexpired 
portion  of  the  term  it  had  to  run,  and  the  benefits  of  ^11  the 
agreements  and  undertakings  on  the  part  of  appellant  yet 
to  be  performed,  passed  to  appellee,  if  not  by  express  con- 
tract bdtween  the  lessors  and  appellee,  then  certainly  by 
virtue  of  section  15  of  the  landlord  and  tenant  act,  above 
referred  to. 

The  agreement  of  appellant  to  stop  its  passenger  trains 
for  meals,  was  not  for  a  single  isolated  act  or  series  of  acts, 
to  be  done  for  the  benefit  of  Mrs.  Goe  only,  but  the  acts 
were  to  be  continuous  and  ran  with  the  lease  for  the  benefit 
of  whoever  should  become  the  legal  owner  of  it. 

The  court  did  not  err  in  admitting  the  lease  in  evidence. 

By  a  series  of  questions  propounded  to  some  of  appellee's 
witnesses,  they  were  allowed,  against  the  objection  of  appel- 
lant, to  testify  that  the  number  of  passengers  passing  Par- 
ker City  on  the  Cairo  Short  Line  (really  the  St.  Louis, 
Alton  &  Terre  Haute  Railroad),  and  appellant's  road  were 
about  the  same;  that  two  trains  on  the  Short  Line  stopped 
for  a  time  at  Parker  City  for  dinner,  one  at  1:15  and  the 
other  at  2:15  p.  m.,  and  that  the  number  of  passengers  from 
the  Short  Line  thus  stopping  for  dinner  would  average 
twelve  or  fourteen  per  day.  One  or  more  of  the  witnesses 
were  allowed  to  testify  to  substantially  the  same  facts,  prior 
to  the  time  appellee  had  anything  to  do  with  the  hotel,  and 
all  for  the  purpose,  after  proving  the  average  cost  of  pre- 
paring a  meal  and  the  price  it  was  sold  for,  of  laying  a 
foundation  for  the  jury  to  compute  the  damages  a])pellee 
was  entitled  to  recover  of  appellant,  for  a  breach  of  its 
covenant  in  not  stopping  its  trains  for  breakfast  and  supper. 
The  two  roads  cross  each  other  nearly  at  right  angles,  and 
their  termini  are  wide  apart,  and  no  presumption  can  be 
drawn  from  the  fact  that  a  certain  number  of  persons  on 
the  average,  traveling  on  the  Short  Line  road,  stopped  for 
dinner  at  Parker  City,  that  any  particular  number  on  the 
average,  traveling  on  appellant's  road,  would  stop  for  either 
breakfast,  dinner  or  supper  at  the  same  place.  Greenleaf 
on  Ev.,  Sec.  52. 

Vol.  LXXIY  39 
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Nearly,  if  not  quite  all  of  the  evidence  offered  by  appel- 
lee to  establish  the  amount  of  damages  suffered,  was  of  this 
character,  and  in  overruling  appellant's  objection  to  it,  the 
court  erred,  and  it  also  erred  in  giving  to  the  jury  any  of 
the  plaintiff's  instructions  based  on  such  evidence,  and  for 
these  errors  the  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded. 


Chicago  &  Alton  R.  B.  Go.  t.  Mary  E.  Qninn. 

1.  Contributory  Neoliqenob— ^  Question  of  Fact.  —The  question  as 
to  whether  a  party  has  been  guilty  of  contributory  negligence,  is  one  of 
fact  for  the  determination  of  the  jury. 

Trespass  on  the  Case,  for  kiUing  stock.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  George  W.  Wall,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1897.  Af&rmed.  Opinion  filed 
March  1,  1898. 

Travoub  &  Warnook,  attorneys  for  appellant. 

Ebomb  &  Tebby,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Cbeighton  delivered  the  opiniok 
OF  the  Court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant, begun  and  prosecuted  in  the  Circuit  Court  of  Madison 
County.  • 

The  declaration  originally  consisted  of  three  counts.  A 
demurrer  was  sustained  to  the  second  count,  and  at  the  close 
of  the  evidence  appellee  dismissed  as  to  the  third  count. 

The  first  count  charges  statutory^  negligence  on  the  part 
of  the  appelhint  in  failing  to  properly  fence  its  road.  The 
case  was  tried  by  a  jury.  Verdict  for  appellee  for  $179.68, 
and  for  $27.08  for  attornev's  fee.  Motion  for  new  trial 
overruled  and  judgment  rendered  on  the  verdicts  Appel- 
lant excepts,  and  brings  the  case  to  this  court  by  appeal. 
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and  arges  as  grounds  for  reversal,  that  appellee  was  guilty 
of  such  gross  contributory  negligence  as  to  preclude  a  recov- 
ery, and  that  the  evidence  does  not  show  that  appellant's 
road  had  been  open  for  use  six  months  prior  to  the  injury. 

The  testimony  shows  that  in  pursuance  of  the  statutory 
requirement  appellant  had  fenced,  and  for  years  maintained 
a  fence,  along  its  right  of  way  between  its  track  and  appel- 
lee's pasture,  and  while  appellee  knew  that  at  times  the 
fence  had  been  in  bad  repair,  we  fail  to  find  any  satisfactory 
evidence  that  at  the  time  her  horses  were  turned  into  the 
pasture  on  the  oecasion  of  the  injur}'  sued  for,  she  knew  the 
fence  was  open  at  the  place  where  her  horses  went  from  her 
pasture  onto  the  right  of  way  of  appellant  The  testimony 
tends  to  show  that  the  fence  was  constructed  of  posts  and 
wire,  and  was  at  that  time  sufficient  to  turn  horses  and 
cattle,  except  where  a  water-gate  had  been  washed  out,  at 
which  place  the  horses  in  question  went  through.  That 
place  had  been  open  quite  a  length  of  time,  and  must,  b}^ 
the  exercise  of  proper  diligence  on  its  part,  have  been  known 
to  appellant,  but  it  does  not  appear  that  appellee  knew  it, 
and  no  such  duty  as  to  diligence  with  respect  to  that  fence 
devolved  upon  her  as  did  upon  appellant. 

The  question  of  whether  or  not  appellee  was  guilty  of 
contributory  jiegligence  was  a  question  of  fact  for  the  jnry 
to  determine;  the  jnry  was  properly  iastracted  upon  that 
issue,  and  the  evidence,  in  our  judgment,  justifies  their 
finding. 

It  is  true  that  no  witness  testified  in  so  manv  words  that 
the  road  had  been  open  for  use  six  months  prior  to  the 
injury,  but  it  appears  from  the  testimony  of  appellee  that 
she  had  lived  on  the  farm  she  occupied  at  the  time  these 
horses  were  killed,  for  a  number  of  years.  On  cross-exam- 
ination, she  was  asked : 

^'  Q.  You  have  had  other  stock  killed  on  this  right  of 
way,  haven't  you !    A.    Yes,  sir,  at  other  times. 

Q.  How  long  before  that  ?  A.  Well,  I  just  don't  remem- 
ber; ♦  *  ♦  I  think  it  was  in  August  they  paid  me  for 
some  they  killed  three  years  ago." 
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There  is  nothing  in  this  record  tending  to  show  that  the 
road  had  not  been  open  for  use  six  months. 

In  our  opinion  the  jnry  was  abundantly  warranted  in 
inferring  from  the  testimony  that  the  road  had  been  open 
for  use  six  months  prior  to  the  injury. 

During  the  examination  in  chief  of  this  witness  she  was 
asked  bv  her  attorney:  "How  lonor  has  this  road  been 
open,  and  had  it  been  open  for  more  than  six  months  before 
this  time?"  Without  waiting  for  her  answer,  one  of  the 
appellant's  attorneys  said :  "  We  will  admit  that  it  was  open 
for  six  months  before  this  time." 

The  fair  interpretation  of  this  admission,  under  the  cir- 
cumstances of  its  making,  is  that  it  was  intended  to,  and  did 
relieve  appellee  from  the  necessity  of  proving  that  aver- 
ment of  her  declaration  which  she  was  being  directed  to 
when  the  admission  was  made.  Her  attorney,  the  jury  and 
the  judge  could  hardly  have  understood  it  otherwise.  There 
could  have  been  no  other  proper  purpose  in  making  it,  and 
we  feel  that  it  would  be  doing  the  honorable  attorney  who 
made  it  great  injustice  to  assume  that  it  was  made  with- 
out purpose  or  for  an  improper  purpose. 

The  contention  concerning  attorney's  fee,  we  understand 
from  the  reply  brief,  is  abandoned.  We  find  no  substantial 
error  in  this  record.  The  judgment  of  the  Circuit  Court  is 
affirmed. 
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Alton  Paving^  Building  and  Fire  Brick  Go«  v.  William 

Hudson. 

1.  Waiver— 0/  Error  in  Refusing  to  Instntct  the  Jury  to  Find  for 
the  Defendant.— Where  a  party  asked  the  court  to  instruct  the  jury  to 
find  for  the  defendant,  which  being  refused,  he  introduced  evidence 
upon  all  the  issuea  involved  in  the  case,  and  at  the  conclusion  asked  a 
series  of  instructions  to  be  given  to  the  jury  for  their  guidance,  etc., 
he  was  held  to  have  waived  his  right  to  assign  such  refusal  for  error. 

2.  Fellow-Servants — And  Vice^Principal, — ^An  employe  of  a  com- 
mon master  may  at  the  same  time  sustain  toward  another  servant,  both 
the  relation  of  fellow-servant  and  that  of  vice-principal.    There  are  cer- 
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tain  duties  which  the  law  imposes  on  the  master,  among  which  is  the 
instruction  of  inexperienced  servants;  and  whoever,  with  the  consent  of 
the  master,  undertakes  the  performance  of  these  duties,  is,  while  so  per- 
forming, a  vice-principaL 

3.  Damages — $7,600  Not  Excessive. — A  man,  forty-two  years  of  age, 
engaged  at  assisting  in  the  operation  of  a  steam  shovel  used  in  cutting 
shale  and  clay  from  a  bank,  while  oiling  "  the  chain  '*  was  thrown  down 
by  a  slide  of  clay,  and  injured  so  severely  as  to  become  totally  disabled 
for  life.    Held,  that  a  verdict  for  $7,500  was  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  QfiORaE  W.  Wall,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion 
filed  March  1,  18d8. 

Wise  &  Kf oNultt,  attorneys  for  appellant. 

J.  E.  DuNNBOAK  and  Travous  &  Wabnook,  attorneys  for 
appellee. 

An  employe  of  a  company,  having  such  control  of  other 
servants  that  they  are  bound  to  obey  his  orders,  is  not  a 
fellow-servant  with  sach  persons  within  the  meaning  of  the 
rule  that  prevents  a  recovery  by  a  servant  of  his  master  for 
the  negligence  of  a  fellow-servant;  and  the  commands  of 
such  employe,  within  the  scope  of  his  authority,  are  to  be 
regarded  as  those  of  the  master.  Consolidated  Coal  Co.  v. 
Wombacher,  134  III.  57;  Chicago  &  A.  R.  R.  Co.  v.  May,  108 
111.  288;  Wenona  Coal  Co.  v.  Holmquist,  152  111.  590;  Wabash, 
St  L.  &  P.  Ry.  V.  Hawk,  121  111.  263;  Mobile  &  O.  R.  R.  Co. 
v.  Massey,  52  111.  App.  562;  Illinois  Steel  Co.  v.  Schyman- 
owski,  162  IlL  456;  Fanter  v.  Clark,  15  III  App.  470;  Libby, 
McNeill  &  Libby  v.  Scherman,  146  IlL  540. 

Ms.  Pbesiding  Justice  CREioHTOMr  delivered  the  opinion 
OF  the  Court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant in  the  Circuit  Court  of  Madison  County,  to  recover  for 
an  injury  received  by  appellee,  while  in  the  service  of  the 
appellant,  engaged  at  assisting  in  the  operation  of  a  steam 
shovel,  used  for  the  purpose  of  cutting  shale  and  clay  from 
a  bank  of  that  material  and  mixing  and  loading  the  same 
into  cars. 
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Trial  was  by  jury.  Verdict  for  appellee  for  $7,500. 
Motion  for  new  trial  overruled.  Judgment  on  the  verdict 
for  the  appellee.  Appellant  duly  excepted  and  brings  the 
cause  to  this  court,  and  presents  as  grounds  for  reversal  that 
there  is  a  variance;  that  the  court  gave  improper  instruc- 
tions at  the  instance  of  appellee;  that  the  court  modified  and 
.refused  proper  instructions  asked  by  appellant;  that  the 
jury  should  have  been  instructed  to  find  appellant  not  guilty, 
and  that  the  verdict  is  excessive. 

Appellant  owned  and  was  operating,  near  Alton,  Illinois, 
an  extensive  plant  for  the  manufacture  of  brick,  at  which 
was  in  use  in  one  department,  a  machine  called  a  steam 
shovel.  This  machine  was  manned  by  a  crew  consisting  of 
an  engineer,  a  fireman  and  a  craneman. 

The  bank  from  which  shale  and  clay  was  being  taken  was 
about  thirty  feet  high.  The  lower  twenty  feet  consisted  of 
shale,  the  upper  ten  feet  being  clay.  The  shovel  when  in 
operation  for  cutting  or  "digging"  had  its  stroke  from  the 
bottom  upward,  reaching  to  a  height  of  about  twenty-ono 
feet,  passing  through  the  shale  and  a  little  into  the  clay. 
The  shovel  in  operation  would  go  up  from  the  bottom  with  a 
curve,  the  greatest  depth  cut  into  the  bank  being  at  the 
center  of  the  total  reach.  As  the  work  of  the  steam-shovel 
crew  progressed  against  the  breast  of  the  bank  another 
crew  of  men  from  the  top  worked  down  the  clay,  lying 
above  the  reach  of  the  steam  shovel,  with  spades,  picks  and 
"  spud  bars,"  dropping  it  at  the  bottom  of  the  pit,  where  it 
and  the  shale  that  was  loosened  by  the  machine  were  mixed 
for  loading  into  cars  to  be  taken  to  another  department  of 
the  plant.  This  steam  shovel  had  been  in  operation  on 
that  bank  for  six  or  seven  months. 

Appellee  was  forty-two  years  old,  an  iron  worker  by  trade 
and  had  no  experience  with  a  steam  shovel  or  at  any  kind 
of  work  in  shale  or  clay  banks.  In  March,  1894,  be  was 
employed  by  appellant  as  craneman  to  assist  in  operating 
the  steam  shovel.  His  duty  was  to  set  the  shovel  or  dipper 
when  cutting  or  digging  into  the  bank,  manipulate  it  when 
mixing  the  shale  and  clay  and  while  loading  the  mixture 
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onto  the  cars,  and  to  oil  certain  parts  of  the  machine.  His 
position  while  at  work  was  a  dangerous  one.  Large  slides  of 
clay  frequently  fell,  especially  during  the  spring.  This  was 
well  known  to  appellant  and  all  employes  accustomed  to 
.  work  there.  Appellee  was  not  warned  of  this  danger  by  any 
one  and  had  no  means  of  knowing  it,  except  such  general 
knowledge  of  clays  and  of  natural  laws  as  men  of  his  intel- 
ligence and  previous  occupation  would  usually  have,  and 
his  opportunity  to  observe  during  the  short  period  he 
worked  there  before  he  was  injured.  He  commenced  this 
service  on  Tuesday  and  on  the  following  Saturday  (the  fifth 
day),  at  2:30  o'clock  in  the  afternoon,  he  was  directed  to  oil 
the  chain,  and  to  do  so  it  was  necessary  for  him  to  climb  up 
"the  mast"  about  twenty  feet  from  the  bottom.  He  had 
reached  his  position  on  the  mast  and  was  pouring  on  the  oil 
when  a  slide  of  clay,  about  eight  feet 'long  and  two  feet 
wide,  broke  loose  from  the  bank  above  and  fell  on  him, 
throwing  him  to  the  bottom  and  so  severely  injuring  him 
that  he  has  ever  since  been  totally  disabled  and  will  remain 
80  during  life,  and  will  probably  die  of  these  injuries. 

The  principal  conflict  in  the  evidence  is  as  to  the  extent 
of  the  notice  appellant  had  of  appellee's  inexperience  and 
want  of  knowledge  of  the  danger,  at  the  time  appellee  was 
employed.  Appellee  testifies  that  the  superintendent  at  the 
time  he  was  employed,  asked  him  if  he  could  run  the  crane 
on  the  steam  shovel  and  that  he  told  him  he  did  not  know 
if  he  could,  that  he  had  never  worked  a  steam  shovel; 
didn't  know  anything  about  clay  banks;  that  the  superin- 
tendent said  he  would  show  him,  and  that  he  would  have 
the  engineer  for  his  boss,  and  for  him  to  do  just  what  the 
engineer  "tells"  him.  Appellee  also  testifies  that  he  told 
the  engineer  he  knew  nothing  about  his  work;  that  he  was 
green,  and  never  before  had  worked  in  a  clay  bank.  The 
superintendent  admits  that  appellee  did  say  to  him,  that 
"  he  did  not  have  any  experience  in  that  kind  of  work," 
and  that  "  he  told  him  the  engineer  would  show  him  and 
instruct  him  what  he  was  to  do,  and  that  he  should  obey 
the  engineer's  instructions." 
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The  engineer  admits  that  he  knew  appellee  had  not  run 
a  crane  befoi^,  and  that  he  was  requested  by  the  superin- 
tendent to  tell  him  what  to  do  and  show  him  how  to  do  it 
and  that  he  did  so.  There  is  some  conflict  as  to  whether 
appellee  had  been  at  work  there  five  days  or  eight  days 
when  he  was  injured.  He  testifies  that  he  was  employed 
on  Tuesday  and  was  injured  on  Saturday,  and  the  super- 
intendent testifies  that  ^'  he  commenced  to  work  there 
about  five  days  before  the  accident"  In  some  places  in  the 
testimony  the  time  is  referred  to  as  eight  days.  Appel- 
lant's principal  witnesses  agree  that  the  place  where  appel- 
lee was  set  to  work  was  a  dangerous  place,  and  that  he  was 
not  warned  of  the  danger  nor  instructed  concerning  it. 
They  also  agree  in  such  statements  as  show  that  appellant 
was  fully  aware  of  the  fact  that  the  place  was  dangerous, 
and  of  the  full  extent  of  the  danger  before  appellee  was  set 
to  work  there.  The  superintendent  testifies  that  the  clay 
frequently  came  down  in  large  chunks.  "I  knew  this 
when  I  put  Mr.  Hudson  to  work  there.  I  did  not  tell  Mr. 
Hudson  that  the  clay  fell  from  there  and  was  liable  to  hurt 
him.  Nothing  was  said  about  it."  The  engineer  testified, 
'^  I  knew  all  the  time  I  was  there  that  the  bank  caved. 
Caved  there  especially  in  the  spring.  *  *  ♦  I  was  fire- 
man from  August,  the  year  before;  *  ♦  ♦  I  had  craned 
before  that  time.  I  was  perfectly  familiar  with  the  con- 
dition there."  That  he  directed  appellee  in  his  work;  that 
the  superintendent  had  requested  him  to  do  so,  and  that 
appellee  did  as  directed.  "  I  knew  that  the  clay  was  fall- 
ing down  there  frequently.  I  knew  it  was  dangerous. 
*    *    *    I  did  not  caution  him  against  danger." 

Appellee  testified  that  he  had  not  observed  any  clay  fall- 
ing, until  that  which  caused  his  injury;  that  he  had  no  notice 
or  warning  or  knowledge  that  the  place  was  dangerous. 

We  fail  to  find  in  the  testimony  any  such  departure  from 
the  material  averments  of  the  declaration  as  amounts  to  a 
variance. 

We  find  no  material  error  in  the  instructions  given  by 
the  court  at  the  instance  of  appellee,  nor  in  the  one  given 
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by  the  court  of  its  own  motion.  The  alleged  variance 
and  the  objections  urged  against  these  instructions  prop- 
erly pertain  to  the  contention  that  the  jury  should  have 
been  instructed  to  find  appellant  not  guilty. 

We  are  unable  to  find  any  such  modification  of  appel- 
lant's twentieth  instruction  as  is  complained  of. 

It  is  contended  that  the  court  erred  in  refusing  certain  of 
appellant's  instructions.  Appellant  asked  the  court  to  give 
twenty-two  separate  instructions.  The  court  refused  a 
number  of  them,  but  the  law  upon  every  material  issue  in 
the  case  is  embraced  in  those  given.  Special  complaint  is 
made  of  the  refusal  to  give  the  eleventh  instruction.  All 
that  is  of  proper  value  in  that  instruction  is  embraced  in 
appellant's  twenty-second,  which  was  given. 

At  the  conclusion  of  appellee's  testimony  appellant  asked 
the  court  to  instruct  the  jury  to  find  defendant  not  guilty, 
and  the  court  refused  to  give  the  instruction.  Appellant 
then  introduced  testimony  upon  all  the  issues  involved  in 
the  case,  and  at  the  conclusion  of  the  trial  asked  a  series  of 
twenty-two  instructions,  twenty  of  them  to  be  given  to  the 
jury  for  their  guidance  in  applying  the  rules  of  law  to  the 
questions  of  fact  raised  by  the  evidence,  and  two  of  them, 
the  twelfth  and  thirteenth,  to  be  given  to  the  jury  to  take 
the  consideration  of  the  case  from  them,  directing  the  jury 
to  find  defendant  not  guilty.  Upon  this  state  of  the  record 
the  alleged  error  in  refusing  to  give  the  instruction  asked 
at  the  conclusion  of  appellee's  testimony,  and  the  twelfth 
and  thirteenth  of  the  series  asked  at  the  conclusion  of  the 
trial,  need  not  to  be  considered.  By  introducing  testimony 
after  the  refusal  to  give  its  instruction  when  first  asked 
appellant  waived  the  right  to  assign  error  upon  the  first 
refusal,  and  by  asking  at  the  close  of  the  trial  a  series  of 
instructions  submitting  the  case  to  the  jury,  in  connection 
with  those  taking  the  case  from  the  jury,  appellant  waived 
the  right  to  assign  error  upon  the  second  refusal.  These 
questions  have  lately  been  under  consideration.  Gilbert  v. 
Watts-DeGolyer  Co.,  169  III.  129;  West  Chicago  Street  R. 
R.  Co.  V.  Feldstein,  169  111.  139,  and  West  Chicago  Street 
R.  R.  Co.  V.  McCallum,  169  111.  240. 
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Appellant  contends  that  Borden,  the  engineer,  was  a  fel- 
low-servant of  appellee.  While  we  do  not  consider  this  a 
controlling  question  in  the  case,  it  is  worthy  of  notice.  An 
employe  of  a  common  master  may  at  the  same  time  sustain 
toward  another  servant  both  the  relation  of  felloW-servant, 
and  that  of  vice-principal.  There  are  certain  duties  which 
the  law  imposes  upon  the  master,  and  whoever  with  the  con- 
sent of  the  master  undertakes  to  perform  any  part  of  any  of 
these  duties  is,  while  in  the  act  of  such  performance,  a  vice- 
principal.  Among  these  duties  are,  to  instruct  an  inexperi- 
enced and  uninformed  servant,  to  warn  him  of  the  dangers 
of  his  situation  and  advise  him  of  the  proper  means  of  escap- 
ing injury. 

Appellee  was  inexperienced  and  uninformed,  of  which  the 
testimony  tends  to  show  appellant  was  aware,  and  the  place 
where  appellee  was  set  to  work  was  specially  dangerous, 
which  appellant  fully  knew.  Under  these  circumstances 
appellant  placed  appellee  in  ward  of  Borden  with  these  in- 
structions :  "  You  will  have  the  engineer  for  your  boss,  and 
you  just  do  as  he  tells  you  and  you  will  be  all  right.-'  As 
to  appellee,  Borden  was  a  vice-principal,  and  would  be  until 
their  relations  changed,  or  until  such  time  as  appellee  might, 
by  reasonable  diligence,  have  learned  to  know  and  appre- 
ciate the  dangers  of  his  situation.  But  appellant  contends 
that  appellee  had  already  had  time  before  the  injury  to 
learn  and  appreciate  the  danger.  He  was  new  in  the  place, 
green  at  the  business,  attentive  to  obey  orders,  intent  upon 
learning  to  manipulate  the  machine,  his  whole  time  taken 
up  in  handling  it,  in  the  cutting,  mixing  and  loading  forty 
cars  a  day  with  the  product,  and  not  a  word  of  warning  or 
instructions  concerning  the  danger  was  given  him.  Whether 
less  than  five  days  was  a  reasonable  time,  under  these  con- 
ditions, is  not  a  question  of  law  for  the  court,  but  a  ques- 
tion of  fact  for  the  jury,  and  was  properly  submitted  to  the 
jury. 

It  is  also  contended  that  appellee  himself  did  the  ^*  dig- 
ging "  aiid  that  he  is  responsible  for  the  dangerous  condition 
of  the  bank.    He  had  nothing  to  do  with  the  plan  of  the 
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work,  and  the  superintendent's  testimony  fully  shows  that 
he  was  not  in  the  least  responsible  for  the  manner  of  its 
execution.  ^^  He  obeyed  the  engineer's  instructions  and  did 
the  work  as  the  engineer  told  him.  Mr.  Hudson  pulled  the 
lever,  I  suppose,  when  the  engineer  told  him.  The  engineer 
would  pull  the  crane  around  to  the  position  where  he  thought 
was  advantageous  to  load  it,  and  he  would  have  Mr.  Hudson 
pull  the  lever.  The  engineer  would  hoist  the  dipper  and 
Mr.  Hudson  would  feed  the  dipper  into  the  bank,  and  by 
the  engineer  hoisting  it,  it  would  fill  up,  and  when  it  was 
filled  up,  the  engineer  would  swing  it  around  to  the  table 
and  dump  it,  and  Mr.  Hudson  pulled  the  lever.'' 

Lastly  it  is  contended  that  the  damages  are  excessive. 
'Appellee  has  suffered  months  and  years  of  pain  and  anguish, 
and  is  totally  disabled  for  life.  Prior  to  his  injury  he  was 
an  able-bodied  man,  an  iron  worker  by  trade,  in  ordinary 
times  could  earn  from  $12  to  $18  a  week.  We  do  not  feel 
that  the  amount  of  the  verdict  is  such  excessive  compensa- 
tion for  all  that  appellee  has  suffered  and  lost  by  this  injury, 
as  calls  upon  us  to  reverse  this  case,  and  remand  it. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


St.  Louis  Southwestern  By.  Co.  v.  The  Elgin  Condensed 

Milk  Co. 

1.  AOENOT — How  Proven, — An  agency  may  be  proven  by  the  agent 
himself  if  he  will  testify  to  his  employment,  or  to  such  a  coarse  of  con- 
duct or  dealings  as  will  justify  the  presumption  of  his  authority  to  act 
and  bind  his  principal,  or  it  may  be  proven  by  acts  or  words  of  ratifica- 
tion by  the  principal. 

2.  Samb — When  the  Principal  is  Liable  for  Unauthorized  Acts. — If 
an  act  performed  by  an  agent  under  ordinary  circumstances  be  within 
the  apparent  authority  delegated  to  him,  a  person  dealing  with  such  agent 
in  good  faith,  on  the  faith  of  his  apparent  powers  and  without  notice 
of  facts  showing  that  the  act  was  unauthorized,  may  hold  the  prin- 
cipal, whether  the  act  was  authorized  or  not. 

8.  Same— WTmi*  WiU  Constitute  a  General  -4^en<.— Power  to  act 
generally  in  a  particular  business  or  a  particular  course  of  trade  in  a  busi- 
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ness,  however  limited,  will  constitntea  general  agency,  if  the  agent  is  so 
held  oat  to  the  world,  however  restricted  his  private  instructions  may  bt>. 

4.  Saxb — Qtiestums  of  Fact  far  the  Jury, — ^The  question  as  to  whether 
certain  goods  were  shipped  upon  a  bill  of  lading  or  under  a  pricx'  parol 
contract  covering  future  shipments,  is  a  question  of  fact  for  the  jury. 

5.  Bills  of  Lading — Evidence  Under  a  Previous  Parol  Contract — 
When  goods  are  shipped  under  a  parol  contract  covering  future  ship- 
ments, bills  of  lading  given  by  the  carrier  are  only  evidence  of  the  dates 
and  amounts  of  shipments  made  under  the  pre-existing  contract. 

5.  Common  Casbibbs—O^  Goods  Received  from  Other  Carriers  for 
Further  Transportcdion. — When  a  contract  exists  between  a  consignor 
and  a  carrier  to  transport  goods  to  a  point  beyond  his  line,  the  carrier 
receiving  the  goods  at  the  end  of  the  line  for  the  purpose  of  transporting 
them  to  their  destination  and  delivering  them  there,  becomes  the  agent 
of  the  carrier  receiving  the  goods  from  the  consignor  for  shipment,  for 
the  purposes  of  further  transportation  and  delivery. 

Assumpsit,  on  contract  for  transportation.  Appeal  from  the  Circuit 
Court  of  Alexander  County;  the  Hon.  Joseph  P.  Robabts,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1897.  AfiSrmed.  Opin- 
ion filed  March  1,1898. 

Green  &  Oilbebt,  attorneys  for  appellant. 

WiLLiAic  N.  BcTLEB  and  Angus  Leek,  attorneys  for 
appellee. 

A  common  carrier  has  power  to  make  a  contract  to  carry 
to  a  place  beyond  the  terminus  of  his  route  and  to  render 
himself  liable  as  such  for  the  whole  distance.  All  connect- 
ing carriers  in  such  case  become  his  agents,  for  whose  negli- 
gence or  other  default  he  is  responsible,  and  he  has  no  more 
power  to  evade  by  contract  the  consequences  of  their  neg- 
lisrence  than  he  can  the  results  of  his  own.  Hutchinson  on 
Carriers,  Ch.  4,  page  1 17;  Illinois  C.  R  R.  Co.  v.  Franken- 
berg  et  al.,  54  111.  88. 

It  is  universally  conceded  that  he  may  bind  himself  by  an 
express  contract  to  carry  to  any  distance  or  to  any  destina- 
tion, whether  the  carriage  can  be  accomplished  by  his  own 
route  or  will  require  the  employment  of  agents  or  subsidi- 
ary carriers  be3'ond  it. 

Mr.  Justice  Worthington  delivered  the  opinion  ok  the 

Court. 
Appellee  manufactures  condensed  milk  at  Elgin,  Illinois, 
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and  sells  a  part  of  its  product  at  Galveston,  Texas.  From 
Elgin  to  Oalveston  there  is  railroad  connection  via  Chicago 
&  Northwestern  from  Elgin  to  Dixon,  Illinois;  Illinois  Cen- 
tral R  R.  Co.  from  Dixon  to  Cairo;  St.  Louis  Southwestern 
Railway  Co. — ^appellant's  line — known  as  the  "Cotton  Belt" 
— from  Cairo,  via  Bird's  Point,  Mo.,  and  Texarkana,  Texas, 
to  Tyler,  Texas;  and  International  &  Great  Northern  B.  B. 
Co.  from  Tyler  to  Galveston. 

There  were  three  shipments  of  milk  claimed  to  be  dam- 
aged. 

There  are  six  counts  in  the  declaration,  two  counts, 
respectively,  for  each  shipment.  The  right  of  action  in 
each  count  is  based  upon  an  alleged  parol  agreement,  which 
agreement  is  set  out  in  the  first,  third  and  fifth  counts,  in 
substance,  as  follows : 

That  defendant  was  a  common  carrier  and  operated  a 
railroad  line  in  Cairo,  in  connection  with  a  railway  from 
Bird's  Point,  Mo.,  through  part  of  Texas,  and  kept  an  office 
at  Cairo;  that,  by  its  authorized  agent,  in  consideration  of 
plaintiff's  shipping  its  milk  from  Elgin  over  Chicago  & 
Northwestern  Railway  to  Dixon,  thence  over  Illinois  Cen- 
tral to  Cairo,  that  it  might  be  transported  to  destination  by 
defendant,  it  agreed  to  furnish  plaintiff  refrigerator  cars  at 
Elgip,  and  that  the  milk,  when  loaded  therein  by  plaintiff, 
and  received  by  defendant  at  Cairo,  should  not  be  removed 
therefrom,  but  should  be  transported  in  said  cars  by  defend- 
ant over  its  lines  and  other  lines  to  place  of  destination. 

Counts  two,  four  and  six  state  the  agreement  in  substance 
as  follows:  Defendant  agreed  that  in  consideration  that 
plaintiff  would  cause  same  to  be  delivered  to  defendant  at 
Cairo,  defendant  would  furnish  plaintiff  at  Elgin  refrigera- 
tor cars  in  which  to  load  milk  to  be  delivered  in  such  cars  to 
defendant  at  Cairo,  and  would  receive  milk  in  such  cars 
and  carr}^  same  to  destination,  and  not  remove  milk  from 
such  cars  or  suffer  same  to  be  done  until  same  had  reached 
destination. 

The  declaration  charges  that,  in  pursuance  of  said  agree- 
ment, defendant  furnished  three  Illinois  Central  refrigerator 
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cars,  in  which  plaintifiF  made  certain  shipments  of  milk  from 
Elgin  to  Galveston,  viz.,  shipment  June  6,  1893,  400  cases 
milk,  value  $1,305,  Illinois  Central  Refrigerator  Car  16210, 
delivered  to  defendant  at  Cairo  June  11,  1893;  shipment 
May  6,  1893,  380  cases  milk,  value  $1,300,  Illinois  Central 
Refrigerator  Car  16346,  delivered  to  defendant  at  Cairo, 
May  11,  1893;  shipment  June  27,  1893,  410  cases  milk,  Illi- 
nois Central  Refrigerator  Car  16481,  delivered  to  defendant 
at  Cairo  June  29,  1893;  that  defendant  received  said  cars 
under  the  contract  at  Cairo,  but  that  instead  of  sending 
them  through  to  destination  without  trans-shipment,  and 
in  violation  of  its  contract,  defendant  transferred  the  milk 
from  refrigerator  cars  into  box  cars,  and  then  sent  it  to 
Gralveston,  whereby  it  was  damaged,  etc. 

Defendant  pleaded  non-assumpsit  Judgment  was  ren- 
dered  for  $2,253.90  damages  and  costs  of  suit 

In  passing  upon  this  case  the  following  propositions  are 
to  be  considered: 

Ist  Was  contract  made  as  alleged,  and  milk  shipped  at 
Elgin  in  refrigerator  cars  under  said  contract ! 

2d.  Was  the  milk  delivered  to  appellant  at  Cairo  in 
raf  rigerator  cars,  and  by  appellants  changed  to  box  cars, 
and  in  them  carried  to  Galveston } 

3d.  Was  the  milk  damaged  by  such  change,  and  if  so 
what  amount? 

That  the  milk  was  loaded  in  Illinois  Central  refrigerator 
cars  at  Elgin,  that  it  was  received  by  appellant  in  said  cars 
at  Cairo,  and  that  it  was  subsequently  changed  to  box  cars 
and  in  then!  carried  to  Galveston,  are  allegations  of  the 
declaration  clearly  proved. 

Was  the  milk  in  good  condition  when  shipped  at  Elgin ! 
Appellees  sought  to  prove  this  by  witnesses  testifying  to 
the  method  and  care  used  in  manufacturing  and  the  tests 
for  quality  applied  to  sample  cans  taken  from  ^  batches  ^ 
when  manufactured,  each  ^^  batch  "  being  uniform  through- 
out in  quality.  The  objections  to  this  testimony  were 
properly  overruled.  It  was  pertinent  for  the  purpose 
offered.    Its  probative  value  was  for  the  jury  to  determine. 


Fourth  District — August  Term,  1897.    623 

St  L.  S.  Ry.  Co.  v.  Elgin  Condensed  Milk  Co. 

Sample  cans  taken  from  the  *^  batches "  from  which  the 
milk  in  question  was  shipped,  were  examined  after  its  man- 
ufacture. Sample  cans  of  the  shipments  so  taken  were  kept 
at  the  factory  and  were  examined  after  complaints  were 
received  from  Oalveston.  The  testimony  is  that  these  sam- 
ple cans,  at  each  examination,  contained  good  milk.  In  the 
absence  of  testimony  to  the  contrary  the  jury  was  war- 
ranted, from  such  showing,  in  finding  that  the  milk  was 
good  when  shipped. 

Did  appellant  contract,  as  alleged,  to  carry  the  milk  to  its 
destination  in  refrigerator  cars  and  without  change  ? 

If  such  contract  was  made,  it  was  made  on  appellant's 
part  by  C.  A.  Shank,  as  its  agent.  This  involves  the  ques- 
tion of  his  agency.    He  testifies : 

*^  I  am  commercial  agent  of  the  St.  Louis  Southwestern 
Hallway,  at  Chicago."  On  cross-examination :  '^  I  have 
been  commercial  agent  for  the  defendant  five  years  the 
tenth  of  next  month.  The  meaning  of  the  heading  of  this 
letter — ^  general  agent ' — is  that  I  handle  passenger  as  well 
as  freight  business.  First  saw  employes  of  plaintiff  March, 
1893.    Had  title  of  general  agent  at  that  time." 

He  was  further  asked :  '^  You  were  at  that  time — January 
4, 1893,  date  of  letter— general  agent?" 

Ans.    ^^  I  was  whatever  that  letter  says." 

Q.  ^'You  had  the  power  to  enter  into  arrangements 
with  people,  did  you  ? " 

Ans.  "  At  certain  rates,  arrangements  only — not  a  con- 
tract." 

The  letter  referred  to  by  Mr.  Shank  is  as  follows : 

"  Cotton  Belt  Eoute. 
0.  0.  Shank,  General  Agent. 
L.  D.  Enowljcs,  Trav.  Freight  Agent 
W.  A.  Nkwell,  Contracting  Agent 

Office  of  Oeneral  Agent  St  Louis  Southwestern  Baihvay 
Co;  St.  Louis  Southwestern  Railway  Co.  of  Texas;  Tyler 
Southeastern  Railway  Co.;  Room  4,  The  Rookery,  Tele- 
phone Main  8966. 
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Chicago,  III.,  Jan.  4,  1893. 
Elgin  Condensed  Milk  Co.,  Elgin, v 111. 

Gentlemen :  I  am  to-day  in  receipt  of  a  telegram  from 
our  representative  in  Texas,  advising  that  Mr.  Ujflfy,  of  Gal- 
veston, Texas,  has  ordered  a  car  of  milk  from  you,  and 
kindly  requested  that  the  same  be  routed  via  the  Cotton 
Belt.  I  trust  my  information  is  correct  and  that  you  can 
advise  me  it  will  be  consistent  for  vou  to  favor  our  line  with 
the  shipment,  routing  same  in  our  care  either  at  East  St. 
Louis  or  Cairo.  Thanking  you  for  past  favors  and  hoping 
for  a  prompt  and  favorable  reply  as  regards  this  shipment, 
I  am  Yours  truly, 

C.  A.  Shank,  General  Agent." 

Mr.  Shank  also  testifies  that  he  had  under  him  L.  D. 
Knowles,  traveling  freight  agent,  and  W.  A.  Newell,  con- 
tracting agent,  and  L.  J.  Marcus,  stenographer. 

Emory  B.  Watson,  for  twenty-five  years  agent  of  the  N". 
"W.  R.  R.  at  Elgin,  who,  from  his  business  connections  with 
railroad  men,  would  be  likely  to  know  the  general  agents  of 
important  lines,  with  offices  at  Chicago,  testified  that  he 
understood  Mr.  Shank  to  be  the  general  or  commercial 
agent  of  the  Cotton  Belt  Railway. 

"  Agency  may  be  proven  by  the  agent  himself,  if  he  will 
testify  to  his  employment,  or  to  such  a  course  of  conduct  or 
dealing  as  will  justify  the  presumption  of  the  agent's  author- 
ity to  act  and  bind  his  principal."  Porter  v.  Robertson,  34 
111.  App.  74;  Greenleaf,  Vol.  2,  Sec.  63. 

"  Power  to  act  generally  in  a  particular  business  or  a  par- 
ticular course  of  trade  in  a  business,  however  limited,  would 
constitute  a  general  agency,  if  the  agent  is  so  held  out  to 
the  world,  however  restricted  his  private  instructions  may 
be."    Grain  et  al.  v.  First  National  Bank,  114  111.  616. 

^'  The  general  rule  is  established  that  if  an  act  performed 
by  an  agent  under  ordinary  circumstances  be  within  the 
authority  delegated  to  the  agent,  a  person  dealing  with  him, 
in  good  faith,  on  the  faith  of  his  apparent  powers,  and  with- 
out notice  of  facts  showing  that  the  act  was  unauthorized, 
may  hold  the  principal  liable,  whether  the  act  was  authorized 
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or  not."  Morawetz  on  Corporations,  Vol.  2,  Sec.  597,  cited 
in  McDonald  v.  Chisholm,  131  111.  273. 

Shank  had  been  agent  for  defendant  for  nearly  five  years. 
He  publicly  advertised  himself  as  a  general  agent,  both  for 
passengers  and  for  freight.  He  had  an  office  in  a  prominent 
building  in  Chicago,  with  a  traveling  freight  agent  and  a 
contracting  agent  under  him.  It  is  not  likeh'  that  he  could 
so  act  at  a  great  commercial  center  without  the  knowledge 
of  his  principal.  If  he  thus  publicly  acted,  with  the  knowl- 
edge of  his  principal,  and  was  authorized  to  solicit  freight 
and  make  ^^  arrangeinents^^'*  as  ho  testifies,  parties  dealing 
with  him  were  warranted  in  concluding  that  he  had  author- 
ity to  contract.  "  Arrangements,"  used  in  this  sense,  means 
"stipulations;  conditions  of  adjustment."     Am.  Ency.  Diet. 

The  distinction  between  the  authority  of  one  advertised 
as  a  general  agent  for  freight  and  passengers,  to  make 
arrangements  with  shippers  of  freight,  but  not  to  contract, 
is  too  refined  for  legal  discrimination. 

What  facts  constitute  an  agent  is  a  question  of  law. 
Whether  or  not  the  facts  are  proved  is  a  question  for  the 
jury.  The  question,  then,  of  Shank's  agency,  was  a  mixed 
question  of  law  and  fact,  to  be  decided  by  the  jury.  The 
finding  that  a  contract  was  made  by  appellant  involves  a 
finding  that  Shank,  as* agent,  was  authorized  to  make  the 
contract  We  think  the  evidence  warranted  the  jury  in  so 
finding. 

This  suit  is  not  based  upon  the  bills  of  lading,  duplicates 
of  which  are  in  evidence.  It  is  based  upon  an  alleged  parol 
contract,  covering  future  shipments  to  be  made  via  the  Cot- 
ton Belt  route.  The  bills  of  lading  are  only  evidence  of 
dates  and  amounts  of  shipments  made  under  an  alleged  pre- 
existing parol  contract. 

Upon  the  issue  as  to  whether  there  was  a  previous  parol 
contract,  the  evidence  is  conflicting. 

C.  A.  Shank  testifies,  in  substance,  that  he  called  on  plaint- 
iff at  Elgin,  in  March,  1893,  to  solicit  business;  that  he  also 
solicited  business  by  letter  and  "through  my  traveling 
freight  ag^nt,  L.  D.  Enowles; "  that  he  had  the  title  of  gen- 

Vou  LXXIV  40 
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eral  agent  at  that  time;  thatlchey  advised  him  that  they  were 
shippitif^  in  a  very  satisfactory  manner  at  that  time,  by  the 
way  of  the  M.,  K.  &  T.  in  refrigerator  cars  and  did  not  know 
any  reason  for  changing.  He  says :  '^  I  did  not  put  it  as 
strong  as  that  they  should  get  as  good  service."  "  I  admit 
saying  that  I  would  try  to  give  them  the  same  kind  of  cars 
they  were  getting  over  other  roads."  "  I  did  not  tell  them 
through  service  from  Elgin  in  ventilator  or  refrigerator 
cars."  "  1  had  a  conversation  with  Mr.  Watson,  the  sub- 
stance of  which  was  that  I  had  made  arrangements  with 
Condensed  Milk  Company  to  make  some  shipments  for 
Gralveston  and  Houston  via  our  line,  C.  &  N.  W.,  I.  C.  and 
Cotton  Belt,  and  requested  him  to  order  refrigerator  cars 
for  these  shipments." 

Robert  B.  Manli,  secretary  of  appellee,  testifies :  ^'  At 
the  earnest  solicitation  of  Mr.  Shank,  we  consented  to 
change  our  shipments  by  way  of  North  Western,  I.  C.  and 
Cotton  Belt,  provided  they  would  furnish  refrigerator  cars. 
We  were  using  refrigerator  cars,  and  he  said  if  we  would 
ship  over  his  line  he  would  see  that  we  were  furnished  re- 
frigerator cars  and  give  us  as  good  delivery  and  as  prompt 
shipment  as  we  were  then  getting,  and  would  make  arrange- 
ments with  the  local  agent  at  Elgin  for  the  N.  W.  E.  li.  and 
sae  that  I.  C.  refrigerator  cars  were  in  the  yards  at  all  times. 
He  said  he  represented  the  Cotton  Belt  route  and  would 
furnish  us  cars.  They  were  furnished  under  his  arrange- 
ments. After  that  all  shipments  were  made  over  his  line, 
or  connecting  lines,  in  I.  C.  refrigerator  cars.  He  said  the 
shipments  would  go  through  in  cars  without  change." 

Emory  B.  Watson,  the  agent  of  the  North  Western  at 
Elgin,  testifies  that  Shank  stated  to  him  that  he  had  made 
arrangements  with  the  Elgin  Condensed  Milk  Company  to 
make  some  shipments  for  Galveston  and  Houston  by  ^'our 
line,  C.  &  N.  W.,  III.  Cen.  and  Cotton  Belt,  and  requested  me 
to  order  as  soon  as  possible  III.  Cen.  refrigerator  cars  for 
their  shipments;  that  we  should  keep  on  hand  at  all  times 
III.  Cen.  refrigerator  cars  so  as  to  be  ready  to  make  these 
shipments;  that  by  his  request  such  cars  were  kept  on  hand 
for  this  purpose." 


Fourth  District — August  Term,  1897.    627 

St.  L.  &  Ry.  Co.  T.  Elgin  Condensed  Milk  Ca 

The  jury  passed  upon  this  testimony  and  found  that  a 
contract  was  made  as  alleged.  Circumstances  in  evidence 
corroborate  the  testimony  of  Manli.  It  is  not  likely  that 
appellee  would  leave  a  satisfactory  route,  which  furnished 
them  refrigerator  cars,  without  charge,  through  to  Galves- 
ton, for  one  that  furnished  refrigerators  in  the  North  with 
no  agreement  to  furnish  them  in  the  South.  It  is  also  a 
strongly  corroborating  circumstance  that  Shank,  after  the 
conversation  with  Manli,  saw  Watson,  the  N.  W.  agent  at 
Elgin,  and  made  arrangements  that  111.  Cen.  refrigerator 
cars  should  always  be  on  hand  for  appellee^s  shipments,  and 
that  they  always  were  so  kept  on  hand,  and  shipments 
made  in  them. 

That  the  milk  was  changed  on  appellant's  line  from  re- 
frigerator cars,  in  which  it  was  shipped,  into  box  cars,  is 
not  denied. 

Was  it  damaged  thereby  ?  The  jury  have  found  that  it 
was,  and  there  is  evidence  to  support  their  finding. 

Counsel  for  appellant,  in  his  argument,  states  that  car 
16346,  380  cases  milk,  shipped  May  8th,  arrived  at  Cairo 
May  11th,  contents  transferred  to  8.  W.  car  5750  at  and  left 
Texarkana  May  15th,  arriving  at  Galveston  May  18th;  car 
16210,  400  cases,  shipped  June  8th,  arrived  at  Cairo  June 
11th,  transferred  into  South  Western  car  8038  at  and  left 
Texarkana  June  13th,  arriving  at  Galveston  June  16th;  car 
16481, 410  cases,  shipped  June  27th,  arrived  at  Cairo  June 
29th,  transferred  into  S.  W.  car  9234  at  and  left  Bird's  Point 
June  30th,  arriving  at  Galveston  July  4th. 

Accepting  these  dates  as  correct,  the  milk  was  in  the  box 
cars  about  three  days.  It  certainly  is  somewhat  remarkable 
that  milk  warranted  to  keep  for  months  in  a  hot  climate 
should  spoil  in  a  box  car  in  three  days,  but  the  testimony 
of  unimpeached  and  uncontradicted  witnesses  is  to  the 
effect  that  it  did  spoil.  Ujffy,  a  dealer  in  condensed  milk 
for  twenty  years  testifies:  "My  attention  having  been 
called  to  the  condition  of  the  previous  car,  5750,  by  the 
numerous  complaints  from  the  city,  I  examined  the  con- 
tents of  the  two  following  cars  upon  their  arrival  here  and 
found  them  more  or  less  lumped." 
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The  meaning  of  "  upon "  in  this  connection  is,  "  at  the 
time  of  ^'  and  not  at  some  indefinite  time  thereafter,  as  sug- 
gested by  counsel  for  appellant.  Ujfify  further  testifies  that 
efforts  were  made  to  dispose  of  the  milk;  that  it  was  sent 
out  to  wholesale  dealers  and  that  662  cases  of  the  milk 
received  in  the  three  cars  were  returned,  and  could  not  be  sold 
at  any  price;  that  it  was  unmerchantable,  lumpy  and  dis- 
colored. 

A  strongly  corroborative  circumstance  is  that  Ujflfy,  who 
was  appellee's  consignee,  notified  fiecker,  the  general  agent 
of  the  I.  &  G.  Ni  R.  R.,  the  delivering  road  at  Galveston, 
of  the  damaged  condition  of  the  milk.  The  returned  cases 
were  for  months  stored  at  the  station  of  said  road.  .  The 
following  letter,  marked  "  Exhibit  2,"  shows  that  appellant 
was  also  notified : 

"Cotton  Belt  Routb. 
0.  A.  Shank,  General  Agent. 
L.  D.  Knowles,  Trav.  Freight  Agent 
W.  A.  Newell,  Contracting  Agent. 
OflBce  of  General  Agent  St.  Louis  South  Western  Railway 

Co.;  St.  Louis  South  Western  Railway  Co.,  of  Texas;  Tyler 

South  Eastern  Railway  Co.;  Room  4,  Rookery,  Telephone 

Main  3956. 

Chicaoo,  III.,  July  1, 1893. 

Elgin  Condensed  Milk  Co. 

Gentlemen :  Replying  to  your  favor  of  the  6th  inst.,  and 
returning  copy  of  letter  from  Mr.  M.  S.  Ujffy,  will  ask  that 
as  soon  as  you  receive  a  complete  report  from  Mr.  Ujffy  as 
to  the  condition  of  the  car  upon  its  arrival,  you  send  same 
to  me  promptly  and  I  will  take  up  with  our  St.  Louis  office 
and  have  a  complete  investigation  made  as  to  who  is  respon- 
sible for  the  loss  and  damage. 

Thanking  you  for  past  favors,  I  am, 

Tours  truly, 

C.  A.  Shank,  General  Agent." 

It  is  significant  that  with  this  notice,  and  with  the  662 
cases  at  the  railroad  warehouse,  where  it  could  have  been 
examined,  no  testimony  is  introduced  by  appellant  rebutting 
Ujffy's  statements. 
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What  is  the  measure  of  damages  i  Ujffy  testifies  that 
the  market  value  of  the  662  returned  cases  was  $2,425.50; 
that  they  could  have  been  sold  for  that  if  not  damaged. 
The  charges  for  storage  were  $59.40,  making  a  total  of 
$2,484.90.  It  was  in  evidence  that  efforts  were  made  with- 
out success  to  sell  it  at  Galveston;  that  it  could  not  be  sold 
there  at  any  price;  that  it  was  finally  sold  to  the  Lancaster 
Caramel  Company,  of  Pennsylvania,  the  only  purchaser  that 
could  be  found  for  damaged  milk,  and  netted  $231,  leaving 
a  balance  of  $2,253.90,  the  amount  of  the  judgment.  There 
was  no  rebutting  evidence  as  to  the  amount  of  damages  and 
the  sum  fixed  by  the  jury  is  in  accordance  with  the  testi- 
mony before  them. 

Many  objections  were  urged  by  appellant  against  testi- 
mony admitted  by  the  court.  Without  noticing  them 
specifically,  it  may  be  said  that  no  material  error  appears 
when  all  the  evidence  is  considered.  The  witnesses  who 
testified  as  experts  fairly  qualified  themselves  as  such  by 
the  showing  made  of  their  experience  and  knowledge  of  the 
business. 

The  statements  of  Shank,  as  an  agent  of  appellant,  while 
engaged  in  the  business  of  appellant,  about  and  concerning 
which  the  statements  were  made,  were  admissible  against 
appellant. 

If  the  parol  contract  existed  as  alleged,  the  terminal  road 
at  Galveston  was  an  agent  of  appellant  in  receiving,  hauling 
and  delivering  the  milk,  and  its  agent,  Becker,  to  this 
extent  became  the  agent  of  appellant.  The  testimony  is 
that  the  original  bills  of  lading  were  given  to  him  by  Ujffy; 
that  demand  was  made  for  their  return,  and  that  being  mis- 
laid or  lost  by  him,  they  were  not  returned.  It  was  not 
error  to  admit  copies. 

Appellant  insists  that  if  there  had  been  an  antecedent 
parol  agreement  by  appellant,  that  it  was  superseded  by 
subsequent  arrangements,  as  expressed  in  the  bills  of  lading. 
There  would  be  force  in  this  argument  if  this  suit  was 
asrainst  the  North  Western  road  that  issued  the  bills  of  lad- 
ing.    But  it  is  not.    The  N.  W.  road  is  not  charged  with 
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making  the  contract  sued  upon.  We  see  no  reason  why  the 
N.  \^.  R.  R.  Co.  might  not  limit  its  liability,  without  affect- 
ing an  antecedent  contract  made  with  appellant. 

By  the  first  instruction  for  plaintiff,  the  jury  was  told  as 
to  the  measure  of  damages :  "  If  you  further  believe  from 
a  preponderance  of  the  evidence  herein  that  said  condensed 
milk  was  damaged  and  injured  by  reason  of  such  transfer 
of  it  from  the  refrigerator  cars  above  described,  into  box 
cars,  and  so  transported  it  in  box  cars,  you  should  assess 
the  plaintiff's  damages  at  such  sum  as  you  may  find  from 
the  evidence  herein  it  has  sustained,  if  any,  by  reason  of 
such  transferring  of  said  condensed  milk  from  said  refrig- 
erator cars,  and  transporting  it  a  part  of  the  way  in  box 
cars." 

If  the  words  '^  plaintiff  sustained  "  had  been  used,  instead 
of  '^it  had  sustained,"  the  instruction  would  have  been 
clearer.  But  as  it  is,  there  is  nothing  misleading  in  it.  The 
damage  to  the  milk  was  in  effect  the  damage  that  plaintiff 
sustained. 

Instruction  19,  for  defendant,  states  the  law  correctly,  and 
if  there  had  been  testimonv  introduced  tending:  to  show 
that  the  milk  could  have  sold  to  a  better  advantage  at  some 
place  nearer  to  Qalveston,  it  would  have  been  error  to 
refuse  it.  But  there  was  no  such  testimony.  The  jury 
applied  the  rule  stated  in  the  instruction  in  fixing  the  amount 
of  damages,  upon  the  sale  at  Lancaster,  and  for  anything 
appearing  in  the  evidence,  the  court  can  not  presume  a  sale 
could  have  been  made  at  any  nearer  place. 

The  20th  instruction  asked  by  appellant  is:  "If  the 
damaged  milk  was,  after  its  arrival  at  Galveston,  delivered 
to  and  received  by  plaintiff,  then  plaintiff  could  not,  by 
returning  the  milk  to  the  railroad  company  at  Galveston, 
relieve  itself  of  the  responsibility  and  duty  to  defendant  as 
respects  disposition  of  such  milk." 

This  instruction,  under  the  evidence,  was  properly  refused. 
The  evidence  shows  that  plaintiff  did  trj^  to  dispose  of  the 
milk;  that  it  could  not  be  sold  at  Galveston  at  any  price, 
and  that  both  the  delivery  road  and  appellant  were  notified. 
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and  that  appellant  promised  (see  letter,  dated  Jaly  10, 1893, 
supra)  to  investigate  the  damage;  that  subsequently  it  was 
sold  by  appellee  for  the  best  price  that  could  be  secured 
for  it 

For  the  same  reasons,  instructions  21  and  22  were  properly 
refused. 

The  25th  refused  instruction  was  to  the  effect  that  if  no 
contract  had  been  made  with  the  appellant  through  its 
agent.  Shank,  then  the  bills  of  lading  were  the  initial  con- 
tracts, and  that  under  them  the  plaintiff  could  not  recover. 

The  jury  had  been  clearly  told  in  other  instructions  that 
a  recovery  could  only  be  had  upon  proof  of  a  parol  con- 
tract with  appellant.  It  was  not  sought  to  recover  upon 
the  bills  of  lading,  and  reference  to  them  in  this  respect  was 
leading  the  jury  to  consider  them  for  a  purpose  not  involved 
in  the  suit. 

We  find  no  error  in  the  modification  of  appellant's 
instructions  8,  11  and  14. 

While  the  alleged  cause  of  damage  is  apparently  dispro- 
portionate to  the  result,  the  case  appears  to  have  been  fairly 
tried  upon  evidence,  if  not  rebutted,  sufficient  to  sustain 
the  verdict. 

We  see  no  adequate  reason  for  interfering  with  the  find- 
ing of  the  jury.    Judgment  affirmed. 


74  ewi 
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Loren  D.  Stophlet  v.  Daniel  Hogan. 

t,  pRAcncB«— Absence  of  Evidence^  etc, — In  a  trial  by  the  court  with- 
out a  jury,  a  request  to  the  court  to  hold  the  law  under  the  evidence  in 
a  case  to  be  that  the  plaintiff  is  not  entitled  to  recover,  takes  the  place 
of  an  instruction  to  find  for  the  defendant  in  a  case  tried  with  a  jury 
where  there  is  no  evidence  to  support  a  verdict  for  the  plaintiff. 

2.  OFFiCEBS^Right  to  Take  Reuxirds,— Where  the  duties  of  a  public 
officer  are  fixed  and  his  compensation  declared  by  law,  he  can  not  be 
allowed  to  contract  and  sell  his  services  for  higher  rates  than  the  law 
gives  him,  and  the  courts  will  not  aid  him  in  recovering  extra  cc^mpen- 
sation  in  the  form  of  a  reward  for  the  apprehension  of  a  criminal 
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Assumpsit,  for  a  reward.  Appeal  from  the  Circuit  Ck>urt  of  Alexan- 
der County;  the  Hon.  Carroll  C.  Boqgs,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  18d7.  Reversed*  Opinion  filed  March  1, 
1S08. 

Statement  of  the  Case. 

On  the  night  of  January  6,  1896,  the  store  building  of 
appellant  at  Mound  City,  Pulaski  county,  was  destroyed  by 
an  incendiary  fire.  The  day  after  the  fire,  a  number  of 
citizens  of  the  county,  including  appellant  and  appellee, 
subscribed  a  paper  that  was  being  circulated,  offering  a 
reward  for  the  apprehension  and  conviction  of  the  person 
or  persons  who  set  fire  to  the  building,  each  subscriber  fixing 
the  sum  he  agreed  to  pay  in  severalty;  appellant  fixing  the 
suQi  he  agreed  to  pay  at  $50.  The  total  sum  subscribed  was 
about  $700,  and  the  offer  was  made  public. 

Two  or  three  months  after  the  fire,  one  Harry  Howard 
was  arrested  in  Pulaski  county,  by  Lafayette  Collins,  a  deputy 
of  appellee,  who  was  the  sheriff  of  the  county.  The  arrest 
was  made  under  and  by  virtue  of  a  warrant,  issued  by  a 
justice  of  the  peace  of  Pulaski  county,  on  the  complaint  of 
a  Mrs.  Newman,  charging  Howard  with  the  crime  of  burg- 
lary and  larceny,  and  Howard  was  committed  to  jail  on 
this  charge.  The  charge  was  mainly,  if  not  entirely,  for 
the  purpose  of  holding  Howard  until  the  matter  of  burning 
appellant's  store  could  be  investigated,  as  suspicion  already 
rested  upon  Howard  as  the  guilty  party.  While  so  in  jail, 
and  at  the  April  term  of  the  Circuit  Court  of  Pulaski 
County,  1896,  Howard  was  indicted  and  at  the  same  term 
was  tried  and  convicted  of  the  crime  of  arson,  in  setting 
fire  to  and  burning  appellant's  building. 

Appellee  sent  Collins,  his  deputy,  over  into  Missouri,  to 
look  up  and  secure  the  attendance  of  witnesses  at  the  trial 
of  Howard  and  spent  some  time  himself  in  tracing  the 
whereabouts  of  Howard  at  the  time  of  and  after  the  fire, 
expending  his  money  in  his  efforts  to  convict  Howard  after 
he  was  arrested.  At  the  time  of  the  fire  and  when  Howard 
was  arrested  he  was  a  resident  of  Pulaski  county. 

This  suit  was  commenced  before  a  justice  of  the  peace  of 
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Pulaski  county,  on  the  written  oflfer  of  reward  of  $50 
signed  by  appellant,  and  judgment  was  rendered  against 
appellant  for  that  sum,  and  he  appealed  to  the  Circuit  Court 
of  that  county.  The  venue  of  the  case  was  changed  by 
agreement  to  the  Circuit  Court  of  Alexander  County,  where 
a  jury  was  waived,  and  the  cause  tried  by  the  court,  result- 
ing in  a  judgment  against  appellant  for  $50  and  costs.  On 
the  trial  appellant  requested  the  court  to  hold  the  follow- 
ing proposition  as  the  law  of  the  case : 

"  The  defendant  requests  the  court  to  hold  the  law  of  this 
case  to  be,  under  the  evidence  in  this  case  the  plaintiff  is 
not  entitled  to  recover,  and  the  finding  should  be  for  the 
defendant." 

But  the  court  refused  to  so  hold,  and  the  defendant 
excepted,  when  the  court  rendered  judgment  for  the  plaint- 
iff for  $50  and  costs,  to  which  the  defendant  excepted. 
The  defendant  then  entered  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court,  and  the  defendant  excepted,  and 
brings  the  case  here  by  appeal,  and  assigns  several  errors, 
the  substance  of  all  of  which  is,  the  rendition  of  the  judg- 
ment against  appellant. 

Lansden  &  Leek,  attorneys  for  appellant. 

A  promise  of  reward  for  performing  a  duty  is  illegal,  and 
without  consideration.  Pool  v.  City  of  Boston,  5  Cush. 
219;  Stotesbury  v.  Smith,  2  Burrow,  924.  "  It  is  against 
public  policy  to  allow  a  man  to  recover  a  reward  for  doing 
his  duty  as  a  public  officer."  Da  vies  v.  Burns,  5  Allen,  352;" 
Kick  V.  Merry,  23  Mo.  74;  Means  v.  Hendershott,  24  Iowa, 
78;  Pilie  v.  City  of  New  Orleans,  19  La.  Ann.  275. 

L.  M.  Bradley  and  W.  A.  Wall,  attorneys  for  appellee. 

It  is  not  against  public  policy  to  allow  officers  who  have 
rendered  extra  services,  not  required  of  them  by  law,  to 
participate?  in  or  receive  rewards  offered  for  the  apprehen- 
sion and  conviction  of  criminals.  Gregg  v.  Pierce,  53  Barb. 
387;  President,  etc.,  of  City  Bank  v.  Bangs  et  al.,  2  Edw. 
Ch.  N.  Y.  95;  Davis  v.  Munson,  43  Vermont,  676;  Bronnen- 
berg  V.  Coburn,  110  Ind.  169;  Keif  v.  Paige,  55  Wis.  496; 
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Morris  V.  Kasling,  79  Tex.  147;  NeviUe  v.  Kelly,  12  C.  B. 
N.  S.  740. 

Police  and  other  officers  may  recover  the  reward  offered 
when  the  information  furnished  or  the  service  performed 
was  extra-official.  21  Am.  and  Eng.  Ency.,  400,  and  caaes 
above  cited. 

As  to  acts  an  officer  is  under  no  obligation  to  perform 
because  of  his  official  character,  he  stands  as  do  any 
unofficial  persons,  and  what  they  may  lawfully  do,  he 
may  do,  and  contracts  that  they  may  make  and  enforce,  he 
may  make  and  enforce.  Morris  v.  Kasling,  79  Tex.  147; 
Keif  V.  Paige,  55  Wis.  496. 

Mb.  J  D6TI0E  BiGELOW  DELIVERED  THE  OPINION  OF  THE  CoURT. 

It  is  sugo^ested  by  counsel  for  appellee,  that  the  written 
proposition  offered  by  appellant,  and  which  he  requested  the 
court  to  hold,  is  insufficient,  because  it  contains  no  question 
of  law.  The  point  is  not  specially  urged,  but  we  are  of 
opinion  that  it  presents  the  only  matter  of  law  which  appel- 
lant could  present  on  the  evidence,  which  is,  whether  there 
is  a  total  lack  of  evidence  tending  to  show  any  liability  of 
appellant  to  appellee  on  the  offer  of  reward,  and  so  it  takes 
the  same  place  in  a  trial  before  the  court  as  an  instruction 
to  a  jury  to  find  for  the  defendant  does  in  a  case  where  it 
is  claimed  there  is  no  evidence  to  support  a  verdict  for  the 
plaintiff. 

The  word  "  apprehension,"  as  used  in  the  offer  of  reward, 
has  a  well  defined  meaning,  as  much  so  as  the  word  ^'  arrest," 
for  which  it  stands.  From  the  view  we  take  of  the  matter 
it  is  immaterial  to  inquire  whether  Howard  was  ever  form- 
ally arrested  for  the  crime  of  setting  fire  to  appellant's  store 
building  or  on  some  other  charge.  It  is  certain,  however, 
that  he  did  not  voluntarily  surrender  himself  for  the  pur- 
pose of  being  tried  on  the  charge  of  arson,  and  it  is  further 
certain  he  was  tried  and  convicted  of  that  crime;  hence  it 
would  seem  that  he  must  have  been  arrested  by  appellee,  or 
some  person  acting  under  him,  for  the  crime  of  which  he  was 
convicted,  since  he  was  in  the  custody  of  appellee  all  of  the 
time  after  he  was  first  arrested  until  convicted. 
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The  apprehension  of  the  person  who  committed  the  crime 
was  the  primary  object  for  which  the  reward  was  offered; 
the  conviction  was  the  evidence  that  the  right  person  had 
been  apprehended,  and  the  award  can  not  be  apportioned. 
Pool  V.  The  City  of  Boston,  5  Gushing,  219.  Whether 
appellee  is  entitled  to  the  reward  for  apprehending  Howard 
depends  upon  what  his  duties  are  as  an  officer  of  the  law. 
Section  1  of  Division  6  of  the  Criminal  Code  of  this  State  is  as 
follows :  ''  When  the  fact  that  a  felony  has  been  committed 
shall  come  to  the  knowledge  of  any  sheriflf,  coroner  or  con- 
stable, fresh  pursuit  shall  be  forthwith  made  after  every 
person  guilty  thereof,  by  such  sheriflf,  coroner,  constable  and 
all  other  persons  who  shall  be  by  any  of  them  commanded 
or  summoned  for  that  purpose;  every  such  officer  who  shall 
not  do  his  duty  in  the  premises  shall  be  punished  by  fine,  in 
a  sum  not  exceeding  $100,  or  imprisonment  not  exceeding 
three  months."  Section  2  provides :  '*  It  shall  be  the  duty  of 
every  sheriflf,  *  ♦  *  without  delay,  to  serve  and  execute 
all  warrants,  writs,  precepts  and  other  process,  to  him  law- 
fully directed."  Section  15  of  Chapter  125  of  the  Revised 
Statutes,  entitled  "  Sheriflfs,"  is  as  follows :  "  Sheriflfs  shall 
serve  and  execute,  within  their  respective  counties,  and  re- 
turn all  writs,  wan-ants,  process,  orders  and  decrees  of  every 
description  that  may  be  legally  directed  and  delivered  to 
them."  The  law  provides  a  scale  of  fees  which  sheriflfs  are 
authorized  to  charge  in  the  discharge  of  their  official  duties, 
and  the  Constitution  provides  that  for  his  services  he  shall 
be  paid  a  salary,  to  be  fixed  by  the  county  .board.  It  is  pro- 
vided by  Section  213  of  the  Criminal  Code  as  follows:  "If 
any  officer  authorized  by  law  to  charge  or  receive  fees,  sal- 
ary or  pay,  shall  charge,  claim,  demand  or  take  any  greater 
fee,  salary  or  pay  than  such  as  is  by  law  allowed  to  him  for 
the  service  performed,  *  *  *  he  shall,  on  conviction 
under  this  section,  for  the  first  oflfense,  be  fined  in  any  sum 
not  less  than  $25  nor  more  than  $200;  and  upon  conviction 
for  a  second  or  any  subsequent  oflfense  under  this  section, 
he  shall  forfeit  his  office  and  shall  be  confined  in  the  county 
jail  not  less  than  thirty  days  nor  more  than  -one  year." 
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What  was  it  that  appellee  brought  this  suit  for,  if  it  was 
not  "  pay  "  for  arresting  Howard  ?    Let  hira  tell  it  himself. 

Question:  Do  you  recollect  the  burning  of  the  store 
building  belonging  to  the  defendant,  Mr.  Stophlet  ? 

Answer:  Yes,  sir;  it  was  in  January,  1896. 

Question :  I  will  get  you  to  state,  Mr.  Hogan,  if  there 
was  any  reward  offered  for  the  apprehension  of  the  party 
or  parties  that  burned  that  building  ? 

Answer :  Yes,  sir ;  I  saw  a  reward. 

Question:  Now,  state  whether  or  not  you  did  anything 
toward  the  apprehension  or  the  conviction  of  any  one  in 
pursuance  of  the  offering  of  this  reward  ? 

Answer:  Yes,  sir;  after  a  considerable  effort  on  my  part, 
I  caused  the  arrest  of  this  Harry  Howard. 

This  case  must  stand  or  fall  upon  a  correct  answer  to  the 
question :  Can  an  officer  of  the  law  whose  dutj*^  it  is  to 
make  an  arrest  and  whose  fees  for  the  service  are  fixed  by 
law,  and  who  becomes  a  criminal  by  exacting  more  for  his 
services  than  the  law  allows,  recover  on  an  offer  of  reward 
for  making  the  arrest  ? 

The  question,  as  it  seems  to  us,  suggests  its  own  answer. 
Courts  can  not  be  used  to  assist  persons  to  do  unlawful  acts. 

When  the  duties  of  a  public  officer  are  fixed,  and  his  com- 
p3nsation  declared  by  law,  he  can  not  be  allowed  to  contract 
and  sell  his  services  for  higher  rates  than  the  law  gives  him, 
and  certainly,  he  can  not  have  the  aid  of  the  courts  to 
recover  the  extra  compensation. 

We  know  there  are  authorities  that  hold  the  contrary, 
where  the  services  could  be  classed  as  "extra  official,"  but 
they  are  few.  The  case  of  President,  etc.,  of  City  Bank  v. 
Bangs  et  al.,  2  Edw.  Ch.  (N.  Y.)  95,  cited  by  counsel  for 
appellee  as  one  of  them,  is  really  not,  as  the  vice-chancellor 
in  that  case  really  decided  nothing  as  to  the  claim  of  the 
officers  to  a  part  of  the  fund,  but  said,  if  they  Had  any 
claim  "as  upon  a  quantum  meruiV^  it  should  be  made 
against  Bangs,  to  whom  the  entire  fund  paid  into  court  was 
awarded.  But  that  case  was  decided  by  the  vice-chancellor 
of  New  York,  when  the  decision  in  Hatch  v.  Mann,  9  Wend. 
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262,  decided  by  the  Supreme  Court  of  that  State,  was  sup- 
posed to  be  the  law,  but  which  was  afterward  reversed  by 
the  Court  of  Errors  (the  highest  judicial  tribunal  in  the 
State),  in  language  that  is  certainly  forceful.  Hatch  v. 
Mann,  15  Wend.  44. 

In  the  Matter  of  Russell,  51  Conn.  577  (50  Am.  Rep.  55), 
the  Supreme  Court  of  Connecticut,  after  stating  that 
anciently,  an  officer  who  took  a  reward  which  had  been 
voluntarily  given  him  for  his  services,  and  which  had  been 
usual  in  certain  cases  for  the  expeditious  performance  of  his 
duty,  was  not  considered  guilty  of  extortion,  says :  "  And  it 
is  now  well  settled  that  a  public  officer  whose  compensation 
is  fixed,  or  whose  fees  are  prescribed  by  law,  can  not  legally 
contract  for  or  demand  a  larger  compensation  or  higher  fees, 
in  the  form  of  a  reward  or  in  any  other  form,  for  services 
rendered  in  the  line  or  scope  of  his  official  duties.  Bridge 
V.  Cage,  2  Croke,  103;  Stotesbury  v.  Smith,  2  Burr.  924,  1 
W.  Biackstone,  204;  Callagan  v.  Hallett,  1  Caines,  104; 
Weaver  v.  Whitney,  Hopk.  Ch.  13;  Hatch  v.  Mann,  15  Wend. 
44;  Smith  v.  Whifdin,  10  Penn.  St  39;  Gilmore  v.  Lewis,  12 
Ohio,  281;  Stamper  v.  Temple,  6  Humph.  113;  Pool  v.  City 
of  Boston,  5  Cush.  219;  Means  v.  Hendershott,  24  Iowa,  78; 
Morrell  v.  Quarles,  35  Ala.  544;  Brown  v.  Godfrey,  33  Vt. 
120;  Davies  v.  Burns,  5  Allen,  349." 

That  case  was  a  stronger  one  for  the  parties  claiming  the 
reward  than  this  case  is,  as  the  services  there,  for  which  the 
reward  was  claimed,  were  rendered  by  the  officers  while  oflF 
duty.    But  it  is  unnecessary  to  extend  this  opinion  further. 

We  hold  that  appellee,  in  arresting  Howard,  did  no  more 
than  his  legal  duty,  and  that  the  promise  of  reward  of 
appellant  was  without  consideration  and  void  as  to  appel- 
lee, and  no  recovery  can  be  had  on  it. 

The  judgment  of  the  Circuit  Court  is  reversed. 
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Cleveland^  C.^  C.  &  St.  L.  By.  Co.  ▼.  Andrew  Newlin  and 

John  T.  Newlin. 

1 .  CABRIKB&— Of  Freight — Contracts  Regarding  Claims  for  Damages. 
— A  contraot  between  a  carrier  and  shipper  of  freight,  that  no  claim  for 
damages  which  may  accrue  to  the  shipper  shall  be  allowed  or  paid  by 
the  carrier,  or  sued  for  unless  a  claim  for  such  loss  or  damage  shall  be 
made  in  writing,  verified  by  the  affidavit  and  delivered  to  a  freight  claim 
agent  of  the  carrier  at  his  office  within  five  days  from  the  time  the 
stock  is  removed  from  the  cars,  is  prima  facie  valid  and  binding,  unless 
it  has  been  waived  or  unless  it  appears  that  the  facts  concerning  its  execu- 
tion are  such  as  to  relieve  the  shipper  from  its  operation. 

2.  Notice — To  Produce  Documents  as  Evidence, — Notice  to  an  adver^ 
sary  to  produce  a  document  as  evidence  in  the  trial  of  a  cause  must  be 
served  a  sufficient  length  of  time  before  the  trial  to  enable  him  to  pro 
(ittce  it  or  to  make  due  search  for  it. 

3.  Same— TVAen  to  be  Dispensed  WitK^Tbe  rule  that  when  tlie  paper 
or  document  wanted  is  one  which  a  party  must  know  will  be  indispen- 
sable to  his  adversary,  notice  to  produce  it  may  be  dispensed  with,  does 
not  apply  to  papers  which  are  not  part  of  the  contract  sued  on,  nor  of 
the  performance  of  any  duty  imposed  by  such  contract 

4.  EviDBKCB— Degrees  of  Proof  of  the  Contmts  of  Documents. — 
Where  satisfactory  proof  is  made  of  the  loss  or  inability  of  a  party  to 
produce  ain '  instrument  which  the  li^w  does  not  make  provision  for 
recording,  copying,  etc. ,  and  the  evidence  fails  to  disclose  the  existence  of 
any  copy  or  other  evidence  better  than  parol  known  to  the  offering  party, 
within  his  power  to  produce,  and  there  is  nothing  appearing  to  indicate 
a  copy,  or  fraud  or  deception,  then  the  presumption  arises  that  tliere  is 
no  copy  or  other  evidence  better  than  parol,  and  a  prima  facie  case  is 
made  for  the  admission  of  parol  testimony  of  the  contents  of  the  instru- 
ment, unless  the  party  objecting  produces  better  evidence,  or  shows  that 
it  exists  and  might  have  been  produced  by  the  party  offering  it. 

5.  Cabbizbs— Contracts  Limitirig  L4abiUty,^A  oomiaon  csaiier  cnn 
not,  by  contract,  limit  its  liability  for  injuries  resulting  from  its  failure 
to  exercise  ordinary  care. 

6.  Attornets— Improper  Statements  in  Argument.— In  an  action  by 
a  shipper  against  a  carrier  of  freight  for  damages,  it  is  improper  for  an 
attorney  to  say  in  the  argument,  *'If  tills  jury  find  a  v^xlict  for  the 
defendant  in  this  case,  you  farmers  in  this  county  will  have  to  pay  for 
it.  Shippers  won*t  pay  anything  for  your  cattle,  for  shippers  must  take 
into  consideration  the  damage  that  may  be  done.  The  farmers  must 
pay  that  damage.  Shippers  will  not  buy  stook  and  lose  fifty  dollars  on 
a  car. 
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Transcript,  from  a  justice  of  the  peace.    Actkm  to  recover  damages 
for  an  injury  to  cattle  by  carriers.    Appeal  from  the  Circuit  Court  of 
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Crawford  County;  the  Hon«  Silas  Z.  Landes,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  189T.  Reversed  and  remanded.  Opin- 
ion filed  March  1, 189a 

C.  8.  Conger,  attorney  for  appellant. 

A  common  carrier  stands  on  the  same  grounds  as  other 
bailees,  and  may  excuse  delay  in  the  delivery  of  goods,  by 
accident  or  misfortune,  although  not  inevitable,  or  produced 
by  the  act  of  Ood.  All  that  can  be  required  of  him  in 
such  an  emergency  is  that  he  shall  exercise  due  care  and 
diligence  to  guard  against  delay,  and  that  if  it  occur  with- 
out his  fault  or  negligence,  he  shall  omit  no  reasonable 
efforts  to  secure  the  safety  of  the  goods.  Hutchinson  on 
Carriers,  Sec.  330;  see  also  Galena  &  C.  U.  R.  R.  Co.  v.  Rae 
et  aL,  18  111.  488;  Indianapolis  &  St.  L.  E.  £.  Co.  v.  Junt- 
gen,  10  111.  App.  295. 

But  the  rule  does  not  extend  to  the  time  of  delivering 
goods;  as  to  time,  the  carrier  is  answerable  only  for  ^vant  of 
due  diligence,  and  may  excuse  delay  by  showing  accidents 
that  are  not  inevitable.    Parsons  v.  Hardy,  14  Wend.  215. 

The  blockading  of  a  crossing  by  another  railroad  was  an 
accident,  so  far  as  appellant  was  concerned,  for  which  it  was 
in  no  way  responsible.  So  too,  the  condition  of  the  track 
occasioned  by  the  cold  weather,  which  to  some  extent  caused 
delay,  was  beyond  appellant's  control,  and  together  with  the 
delay  of  trains  on  the  road  was  a  good  and  valid  excuse  for 
the  delay.    Chicago  &  A.  R.  R.  Co.  v.  Simms,  18  111.  App.  68. 

The  genera]  rule  is,  that  a  party  will  not  be  allowed  to 
give  parol  evidence  of  the  contents  of  a  paper  in  the  pos- 
session of  his  adversary,  unless  he  has  given  him  or  his 
counsel  reasonable  notice  to  produce  it  on  the  trial.  The 
object  of  the  notice  is,  that  the  party  having  the  custody 
of  the  original  may  bring  it  with  him,  and  thereby  furnish 
the  best  evidence  of  what  it  contains.  Ferguson  v.  Miles,  3 
Gilm.  364. 

Parol  evidence  of  the  contents  of  an  instrument  can  not 
be  given,  when  the  instrument  is  in  the  hands  of  the  oppo- 
site party,  unless  reasonable  notice  is  served  on  the  party 
or  his  attorney  to  produce  it.    United  States  v.  Winchester, 
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2  McLean,  135;  Grimes  v.  Fall,  15  Cal.  63;  State  v.  Lock- 
wood,  5  Blackf.  (Ind.)  145;  Eogers  v.  Van  Hoeson,  12  John. 
(N.  Y.)  221;  Dean  v.  Border,  15  Tex.  298. 

Where  a  paper  is  in  the  hands  of  the  opposing  party, 
notice  to  produce  it  must  be  given  before  its  contents  can 
bo  shown  by  parol.  Webster  v.  Clark,  30  N.  H.  (10  Foster) 
2«. 

When  the  instrument  or  writing  is  in  the  hands  or  power 
of  the  adverse  party,  there  are,  in  general,  no  means  in  law 
of  compelling  him  to  produce  it;  but  the  practice  in  such 
cases  is,  to  give  him  or  his  attorney  a  regular  notice  to  pro- 
duce the  original,  to  lay  a  foundation  for  the  introduction 
of  secondary  evidence  of  its  contents,  by  showing  that  the 
party  has  done  all  in  his  power  to  produce  the  original. 
Greenleaf  on  Ev.,  Sec.  560;  Eawson  v.  Curtiss  et  al.,  19  111. 
473;  Wade  on  Law  of  Notice,  Sec.  1257  et  seq. 

A  notice  to  produce  papers,  must  be  in  writing.  A  party 
is  not  bound  to  pay  any  attention  to  a  verbal  notice  to  pro- 
duce a  paper  on  the  trial  of  a  cause,  where  notice  is  required 
to  be  served  before  trial.  The  notice  should  be  in  writing, 
that  the  party  may  know  with  certainty  and  precision  what 
paper  is  wanted;  and  he  shall  not  be  compelled  to  rely  on 
his  memory  alone  for  its  identity.  Cummings  v.  McKin- 
ney,  4  Scam.  57. 

Such  notice  must  be  served  in  time  to  enable  the  party, 
under  the  known  circumstances  of  the  case,  to  comply  with 
the  call.    Greenleaf  on  Ev.,  Sec.  562. 

Where  it  appears  to  the  court  that  the  party  has  the 
desired  paper,  notice  given  on  the  trial  would  be  sufficient; 
but  when  this  does  not  appear,  the  notice  should  be  served 
a  reasonable  time  before  the  trial  at  which  it  is  wanted. 
Cummings  v.  McKinney,  4  Scam.  57. 

A  reasonable  time  must  elapse  between  the  service  of  the 
notice  and  the  trial,  to  allow  the  party  to  procure  the  writ- 
ing. Wade  on  Law  of  Notice,  Sec.  1286;  Justice  Breese  in 
Warner  v.  Campbell,  26  111.  286,  says : 

"We  think  this  (a  letter-press  copy)  was  the  best  possible 
kind  of  secondary  evidence,  for  it  was  the  original  duplicated 
by  the  same  impression  which  made  the  original." 


Fourth  District — August  Term,  1897.    641 

C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Newlin. 

An  extract  of  a  lost  letter  can  not  be  given  in  evidence 
without  calling  for  the  writer  of  the  letter  to  produce  his 
letter  book.    Dennis  v.  Barber,  6  Serg.  &  R.  (Pa.)  420. 

We  think  the  rule  a  good  one,  as  established  in  England 
and  in  this  country,  that  railroad  companies  have  a  right  to 
restrict  their  liability  as  common  carriers  by  such  contracts 
as  may  be  agreed  upon  specially,  they  still  remaining  liable 
for  gross  negligence  or  willful  misfeasance,  against  which 
good  morals  and  public  policy  forbid  that  they  should  be 
permitted  to  stipulate.  Illinois  C.  R.  R.  v.  Morrison,  19 
lU.  136. 

This  rule  has  been  recognized  in  the  following,  among 
other  cases :  Western  T.  Co.  v.  Newhall,  24  111.  466;  Illi- 
nois  C.  R.  R.  Co.  v.  Read,  37  111.  484;  Illinois  C.  R.  R.  v. 
Adams,  42  111.  477;  Illinois  C.  R.  R.  v.  Smyser  &  Co.,  38 
111.  354. 

The  doctrine  is  settled,  in  this  court,  that  railroad  com- 
panies may,  by  contract,  exempt  themselves  from  liability 
on  account  of  the  negligence  of  their  servants,  other  than 
that  which  is  gross  or  willful.  Arnold  v.  Illinois  C.  R.  R.^ 
83  111.  273. 

Beadbury  &  MacHatton,  attorneys  for  appellees. 

A  common  carrier  is  regarded  in  the  light  of  an  insurer, 
and  is  answerable  for  every  loss  which  can  not  be  attrib- 
uted to  the  act  of  God  or  a  public  enemy.  Chicago  &  N. 
W.  R.  R.  Co.  V.  Sawyer,  69  111.  285. 

No  principle  of  law  is  better  recognized  or  more  firmly 
established  than  that  a  common  carrier  is  bound  in  the 
transportation  of  goods  to  deliver  within  a  reasonable  time, 
and  a  failure  to  do  so  renders  him  liable  for  all  proxi- 
mate damages  which  may  issue.  Illinois  C.  R.  R.  Co.  v. 
McClellan,  64  111.  66. 

A  carrier  can  not  escape  liability  for  loss  caused  by  delay 
in  transporting  goods  by  showing  the  delay  to  have  been 
caused  by  the  ordinary  accidents  of  railroad  traffic.  Chicago 
&  A.  R.  R.  Co.  V.  Thrapp,  5  111.  App.  502. 

That  a  common  carrier  can  not,  by  special  contract,  limit  or 
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waive  its  liability  for  loss  or  damage  occasioned  by  its  gross 
negligence  is  a  rale  of  law  so  well  settled  we  need  scarcely 
cite  an  authority.  We  will,  however,  respectfully  refer  the 
court  to  the  following  upon  this  point :  1  Addison  on  Torts, 
716-731;  Wharton  on  Negligence,  Sec.  539;  Erie  Railway 
Co.  V.  Wilcox,  84  111.  239;  Toledo,  W.  &  W.  Ry.  Co.  v. 
Hamilton  et  al.,  76  111.  393. 

The  object  of  giving  notice  is  that  the  party  having  cus- 
tody of  the  original  may  bring  it  with  him  and  thereby  fur- 
nish the  best  evidence  of  what  it  contains.  Ferguson  v. 
Miles,  3  Gilm.  364. 

The  object  of  serving  a  notice  on  a  party  to  produce  a 
written  instrument  in  his  hands  is  to  lay  a  foundation  for 
the  introduction  of  secondary  evidence  of  the  contents  of 
the  document  or  writing  by  showing  that  the  party  has  done 
all  that  is  in  his  power  to  produce  the  original.  Greenleaf 
on  Evidence,  Sec.  560. 

If  the  paper  wanted  be  one  which  the  party  must  have 
known  would  be  indispensable  to  his  adversary,  and  that 
he  could  not  sustain  his  action  or  make  good  his  defense 
without  it,  it  is  unnecessary  to  give  any  further  notice;  but 
the  party  must  take  notice  himself  that  the  paper  will  be 
wanted  on  the  trial  and  bring  it  with  him  accordingly. 
Cummings  v.  McKinney,  4  Scam.  57. 

Where  papers  are  proper  matters  of  defense,  or  where 
the  adverse  party  must  have  understood  that  they  must 
necessarily  have  come  in  question  at  the  trial,  notice  to  pro- 
duce them  will  be  dispensed  with.  16  Am.  and  Eng.  Ency. 
of  Law,  847,  citing  Cummings  v.  McKinney,  4  Scam.  57. 

The  general  rule  which  requires  that  a  party  should  have 
notice  to  produce  a  written  instrument  in  his  possession 
before  its  contents  can  be  proved  by  secondary  evidence 
does  not  apply  where,  from  the  nature  of  the  suit,  he  must 
have  known  that  he  is  charged  with  the  possession  of  the 
instrument,  or  it  is  beyond  jurisdiction  of  the  court.  16 
Am.  and  Eng.  Ency.  of  Law,  849;  Continental  Life  Ins.  Co. 
V.  Rogers,  19  III.  App.  580;  7  Am.  and  Eng.  Ency.  of  Law,  89. 

The  notice  to  the  counsel  of  appellant  to  produce  a  letter 
was  in  time,  for  it  was  a  paper  the  appellant  knew  the 
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appellees  would  want  on  the  trial,  and  the  law  will  pre- 
sume it  was  in  the  possession  of  appellant's  counsel  for  such 
purpose,  where  it  should  have  been.  Warner  et  al.  v.  Camp- 
bell, 26  111.  282. 

M&  Pbesidino  Justiob  Cbbighto!?  dbuvbbed  thb  opinion 
OP  THB  Court. 

This  was  a  suit  commenced  by  appellees  against  appellant 
before  a  justice  of  the  peace  to  recover  damages  for  injury 
to  three  car  loads  of  cattle,  alleged  to  have  been  caused  by 
unreasonable  delay  in  transporting  said  cattle  by  appellant 
over  its  road  from  Hutsonville,  Illinois,  to  Indianapolis, 
Indiana.  Upon  appeal  from  the  judgment  of  the  justice  to 
the  Circuit  Court  of  Crawford  County,  trial  was  had  by  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of  appellees  for 
$100. 

Appellant  duly  appeals  the  case  to  this  court,  and  urges 
as  grounds  for  reversal  the  admission  of  improper  testimony 
on  behalf  of  appellees,  the  giving  of  certain  instructions  at 
the  instance  of  appellees,  and  the  making  of  improper  state- 
ments to  the  jury  by  appellees'  attorney  during  the  closing 
argument. 

On  the  20th  day  of  February,  1896,  appellees  shipped 
three  cars  of  cattle  over  appellant's  road  from  Hutsonville, 
Illinois,  to  Indianapolis,  Indiana.  The  shipment  was  made 
under  written  contracts  signed  by  the  parties.  One  provis- 
ion of  the  contract  is : 

"  In  the  event  of  any  unusual  delay  or  detention  of  said 
live  stock,  caused  by  the  negligence  of  the  said  carrier,  or 
its  employes  or  its  connecting  carriers,  or  their  employes, 
or  otherwise,  the  said  shipper  agrees  to  accept  as  full  com- 
pensation for  all  loss  or  damage  sustained  thereby  the 
amount  actually  expended  by  said  shipper  in  the  purchase 
of  food  and  water  for  the  said  stock  while  so  detained. 
That  no  claim  for  damages  which  may  accrue  to  the  said 
shipper  under  this  contradt  shall  be  allowed  or  paid  by  the 
said  carrier,  or  sued  for  in  any  court  by  the  said  shipper, 
unless  claim  for  such  loss  or  damage  shall  be  made  in  writ- 
ing, verified  by  the  affidavit  of  the  said  shipper  or  his  agent. 
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and  delivered  to  the  freight  claim  agent  of  the  said  carrier 
at  his  office  in  the  city  of  Cincinnati,  Ohio,  within  five  days 
from  the  time  said  stock  is  removed  from  said  car  or  cars, 
and  that  if  any  loss  or  damage  occurs  upon  the  line  of  a 
connecting  carrier,  then  such  carrier  shall  not  be  liable 
unless  a  claim  shall  be  made  in  like  manner,  and  delivered 
in  like  manner,  to  some  proper  officer  or  agent  of  the 
carrier  on  whose  line  the  loss  or  injury  occurs." 

The  cattle  were  en  route  some  eight  or  ten  hours  longer 
than  they  would  have  been  had  they  reached  their  destina- 
tion on  schedule  time,  and  appellees  claim  that  there  was 
unreasonable  delay  and  that  the  stock  was  injured  thereby. 

If  the  contracts  in  evidence  were  voluntarily  and  under- 
standingly  signed  by  appellees  then  the  clause  therein  pro- 
viding that  "  No  claim  for  damages  which  may  accrue  to 
the  said  shipper  under  this  contract  shall  be  allowed  or  paid 
by  the  said  carrier,  or  sued  for  in  any  court  by  the  said 
shipper,  unless  claim  for  such  loss  or  damage  shall  be  made 
in  writing,  verified  by  the  affidavit  of  the  said  shipper  or 
his  agent,  and  delivered  to  the  freight  claim  agent  of  the 
said  carrier  at  his  offic6  in  the  city  of  Cincinnati,  Ohio, 
within  five  days  from  the  time  said  stock  is  removed  from 
said  car  or  cars,"  is  valid  and  binding.  Black  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  Ill  111.  351. 

These  contracts  were  prima  fade  valid  and  binding,  and 
unless  the  jury  should  find  the  facts  concerning  their  exe- 
cution such  as  to  relieve  appellees  from  them,  then  proof  of 
presentation  of  claim  in  the  manner  and  within  the  time 
provided  in  the  contracts  or  proof  of  such  facts  as  would 
evidence  waiver  of  such  requirement,  was  a  condition  prec- 
edent to  the  right  of  appellees  to  bring  or  maintain  their 
suit.  On  the  trial  no  attempt  was  made  by  appellees  to 
prove  compliance  with  this  provision  of  the  contract,  but  it 
was  sought  to  establish  waiver  by  a  correspondence  claimed 
to  have  passed  with  E.  M.  Neal,  superintendent  of  the  St. 
Louis  division,  at  Mattoon.  This  correspondence  was  not 
produced,  but  a  witness  testified  that  on  the  21st  day  of 
February,  1896,  he  wrote  a  letter  and  directed  it  to  E.  M. 
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Neal  at  Mattoon,  and  was  asked  to  give  its  contents. 
Appellant  objected  on  the  ground  that  the  writing  was  the 
best  evidence.  One  of  appellees'  attorneys  then  said :  ^^  I 
now  notify  counsel  for  defendant  *  *  ♦  to  produce 
that  letter  at  once."  Appellant's  attorneys  answered  under 
oath,  in  substance,  that  they  did  not  have  such  letter  or 
paper  present;  that  they  had  never  heard  of  it  before;  that 
if  notice  had  been  served  on  them  in  time  they  could  have 
written  or  wired  to  the  officers  of  the  company,  and  if  such 
letter  exists  and  it  was  possible  to  do  so  would  have  pro- 
duced it,  but  that  they  could  not  produce  it  at  once,  and 
renewed  their  objection.  The  court  overruled  the  objection 
and  permitted  the  witness  to  testify  to  his  recollection  of 
the  contents  of  the  letter.  This  was  error.  Notice  should 
have  been  served  a  sufficient  length  of  time  before  the  trial 
to  enable  appellant  to  produce  the  letter  or  to  make  due 
search  for  it,  or  after  notice  was  served  the  court  then 
might  have  given  such  time. 

Counsel  for  appellees  contend  that  it  was  the  duty  of 
appellant  to  have  anticipated  their  need  of  this  letter  and 
brought  it  to  the  trial  with  them.  The  suit  was  not  founded 
on  the  letter  to  Neiil  at  Mattoon,  nor  was  this  letter  that 
claim  for  loss  which  the  contract  required  to  be  delivered  to 
the  freight  claim  agent  at  CincinnatL  The  letter  was  no 
part  of  the  contract,  nor  of  the  performance  of  any  duty 
imposed  by  the  contract,  and  does  not  fall  under  the  rule, 
"  Where  the  paper  wanted  is  one  which  the  party  must 
know  would  be  indispensable  to  his  adversary,  notice  may 
be  dispensed  with." 

A  witness  was  permitted,  over  appellant's  objection,  to 
testify,  from  memory,  to  the  contents  of  certain  letters 
claimed  to  have  been  received  from  appellant.  The  testi- 
mony sufficiently  shows  the  loss  of  the  letters.  The  letters 
were  primary  evidence,  and  when  their  loss  was  satisfactorily 
established  it  was  proper  to  admit  secondary  evidence. 
Appellant  contends  that  letter-press  copies  of  the  letters 
would  be  the  best  secondary  evidence;  that  the  presumption 
is  that  appellant  kept  such  copies,  and  that  it  was  error  to 
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admit  the  witness  to  give  in  evidence  his  recollection  of  the 
contents,  without  having  first  given  appellant  reasonable 
notice  to  produce  such  copies. 

The  older  text  books  state  the  general  rule  to  be  that  there 
are  no  degrees  in  secondary  evidence  at  all  such  as  to 
require  a  party  authorized  to  resort  to  secondary  evidence 
to  present  one  class  of  such  evidence  rather  than  another; 
that  the  different  degrees  of  secondary  evidence  affect  the 
weight  of  such  evidence,  but  not  the  order  of  its  admissibility. 
In  Phillips,  V.  2,  *668,  tenth  English  edition,  it  is  said :  "  In 
secondary  evidence  there  are  no  degrees,  no  precedence  in 
point  of  admissibility."  *570 :  "  If  a  party  is  entitled  to 
give  any  secondary  evidence  at  all,  he  is  entitled  to  give  any 
in  his  power.  If  it  were  not  so,  secondary  evidence  must  be 
classified,  and  where  would  the  classification  end !  It  would 
be  necessary  to  distinguish  between  secondary,  tertiary, 
quartermary,"  etc.  Starkie,  *544,  eighth  American  edition, 
says :  "  With  reference  to  the  question  of  admissibility 
there  are  no  degrees  of  secondary  evidence,  but  where  it  is 
admissible  at  all,  even  parol  evidence  may  be  received,  not- 
withstanding an  attested  copy  or  other  better  secondary 
evidence  is  in  existence."  To  the  same  effect  are  2  Best  on 
Evidence,  Sec.  483  (Ist  Am.  Ed.),  Taylor  on  Evidence,  Sec. 
495,  and  others,  including  the  earlier  editions  of  Greenleaf. 

The  United  States  Supreme  Court  and  the  courts  of  many 
of  the  States,  including  Illinois,  have  not  followed  the  text 
book  rule.  In  Cornett  v.  Williams,  20  Wallace,  226,  it  is  said : 
"  The  principle  established  by  this  court  as  to  secondary  evi- 
dence *  *  *  is,  that  it  must  be  the  best  the  party  has 
it  in  his  power  to  produce."  In  Renner  v.  The  President, 
Directors  and  Company  of  the  Bank  of  Columbia,  9  Wheaton, 
597,  it  is  said :  "  Proof  of  the  contents  of  a  lost  paper  ought 
to  be  the  best  the  party  has  in  his  power  to  produce.  *  *  * 
But  to  have  required  a  *  *  *  copy  would  have  been 
demanding  that  of  the  existence  of  which  there  was  no  evi- 
dence, and  which  the  law  will  not  presume  in  the  power  of 
the  party."  The  question  has  been  under  consideration  by 
our  own  Supreme  Court  in  Mariner  v.  Saunders,  10  III.  113, 
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and  The  Illinois  Land  and  Loan  Co.  v.  Bonner,  75  111.  315,  in 
.which  the  rale  is  held  that  superior  degrees  of  secondary 
evidence  take  precedence  in  order  of  admissibility. 

The  practice  in  those  jarisdictions  that  have  not  followed 
the  text  book  rule  is  variant,  but  as  more  generally  applied 
maybe,  stated  as  follows:  Where  satisfactory  proof  is 
made  of  loss  or  inability  to  produce  an  instrument  which 
the  law  does  not  make  provision  for  recording  and  copying, 
and  the  evidence  fails  to  disclose  the  existence  of  any  copy 
or  other  evidence  better  than  parol  known  to  the  offering 
party  and  within  his  power  to  produce,  and  there  is  nothing 
appearing  to  indicate  a  copy,  or  fraud  or  deception,  then  the 
presumption  arises  that  there  is  no  copy  or  other  evidence 
better  than  parol  within  the  power  of  the  party  to  produce, 
and  a  prima  f(icie  case  is  made  for  the  admission  of  parol 
testimony  of  the  contents  of  the  instrument,  and  such  testi- 
mony will  be  admitted,  unless  the  objecting  party  will  pro- 
duce the  better  evidence  or  show  that  it  does  exist  and  was 
known  to  and  might  have  been  produced  by  the  offering 
party. 

In  this  case  there  is  nothing  to  indicate  a  copy,  or  fraud  or 
deception;  appellant  did  not  produce  copies  or  other  better 
evidence;  there  was  no  proof  that  appellees  knew  of  any 
copies,  nor  any  proof  that  such  copies  did  in  fact  exist.  It 
was  not  error  to  admit  the  witness  to  testify  to  the  contents 
of  these  lost  letters. 

Appellant  contends  that  there  is  error  in  the  first,  fourth, 
fifth,  seventh  and  eighth  instructions  given  on  behalf  of 
appellees. 

The  law  in  this  State  now  is  that  a  common  carrier  can 
not,  by  contract,  limit  its  liability  for  injuries  resulting  from 
its  own  "  actual  negligence."  Erie  Ry.  Co.  v.  Wilcox,  84 
111.  239;  Boscowitz  et  al.  v.  Adams  Express  Co.,  93  111.  523. 

A  failure  to  exercise  ordinary  care  is  actual  negligence. 

Tested  by  the  law  as  we  understand  it  there  is  no  sub- 
stantial error  in  the  first  instruction. 

The  testimony  tends  to  show  that  the  contract  in  evidence 
was  knowingly  and  understandingly  signed  by  appellees, 
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and  in  such  case  appellant's  duty,  as  to  the  cattle,  would 
be  fully  discharged  by  the  exercise  of  ordinary  care  and 
diligence  in  their  transportation.  To  tell  the  jury,  as  was 
done  in  the  fourth  instruction,  that  it  was  the  duty  of  appel- 
lant to  take  such  care  of  the  cattle  as  ordinarily  prudent 
men  would  take  of  their  own  cattle,  does  not  intelligently 
define  appellant's  duty  concerning  the  transportation  of  the 
three  car  loads  of  cattle,  "without  unreasonable  delay," 
which  is  the  breach  of  duty  complained  of,  and  was  mis- 
leading. The  fifth  assumes  that  the  mere  fact  that  the 
train  was  overloaded  was  such  negligence,  in  law,  as  would 
warrant  recovery.  Under  the  evidence  in  this  case,  it  was 
a  question  of  fact  for  the  jury  to  determine,  not  only 
whether  or  not  the  train  was  overloaded,  but  if  overloaded, 
also  to  determine  whether  or  not,  under  all  the  conditions, 
surroundings  and  facts  shown  by  the  evidence  such  over- 
loading was  in  fact  negligence.  The  fourth,  fifth,  seventh 
and  eighth  all  ignore  the  requirement  of  the  contract  that  a 
verified  claim  for  damages  should  be  delivered  to  the  freight 
agent  at  Cincinnati  within  five  days.  The  eighth  claim  also 
assumes  both  negligence  and  damage. 

One  of  appellees'  attorneys,  during  the  closing  argument 
said  to  the  jury  : 

"  If  this  jury  find  a  verdict  for  the  defendant  in  this  case 
you  farmers  in  this  county  will  have  to  pay  for  it.  Ship- 
pers won't  pay  anything  for  your  cattle,  for  shippers  must 
take  into  consideration  the  damage  that  may  be  done. 
The  farmers  must  pay  that  damage.  Shippers  will  not  buy 
stock  and  lose  fifty  dollars  on  a  car." 

To  which  appellant's  attorney  objected,  and  the  court 
overruled  the  objection.  This  was  error.  The  court  should 
have  sustained  the  objection,  and  properly  cautioned  the 
jury  against  being  influenced  by  such  speech  or  such 
motives  as  are  therein  expressed. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
case  remanded. 
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John  0.  Batler  et  a]«  y«  The  City  of  East  St.  Louis. 

1.  Measure  of  Damaoes— Construction  of  Viaduct8,^ln  an  action 
to  recover  damages  to  property  on  account  of  the  construction  of  a 
viaduct,  it  is  error  to  instruct  the  jury,  at  the  request  of  defendant,  that 
the  damages  to  the  property  caused  by  the  viaduct  was  the  difference 
between  the  value  of  it  before  and  after  the  viaduct  was  erected,  as 
ignoring  the  probable  fact  that  there  had  been  a  general  increase  in  the 
value  of  property  throughout  the  city  from  causes  other  than  the  erec- 
tion of  the  particular  viaduct 

Trespass  on  the  Case.— Damages  on  account  of  the  erection  of  a  via- 
duct Error  to  the  City  Court  of  East  St  Louis;  the  Hon.  Benjamin  R. 
BuRRonoHS,  Judge,  presiding.  Heard  in  this  court  at  the  August  term, 
18W.    Reversed  and  remanded.    Opinion  filed  March  1,  1898. 

J.  M.  Freels  and  M.  Millard,  attorneys  for  plaintiffs  in 
error. 

FoRMAN  &  Browning,  attorneys  for  defendant  in  error. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  the  case  brought  by  John  O.  Butler 
and  Nicholas  McCracken  against  the  city  of  East  St.  Louis^ 
to  recover  damages  to  their  property  on  account  of  the  con- 
struction by  the  city  of  a  viaduct  in  and  over  the  street 
in  front  of  their  property,  for  the  use  of  the  traveling  pub- 
lic in  crossing  Cahokia  Creek,  and  also  a  number  of  railroad 
tracks  crossing  Broadway,  a  street  of  the  city,  in  and  over 
which  the  viaduct  was  erected. 

The  case,  in  all  material  respects,  is  like  the  case  of  Herr- 
mann V.  The  City  of  East  St.  Louis,  58  111.  App.  166.  Both 
cases  grew  out  of  the  erection  of  the  same  viaduct,  and 
probably  the  two  were  tried  in  the  court  below  about  the 
same  time,  as  this  case  seems  to  have  been  tried  in  1891. 

The  facts  and  instructions  in  the  two  cases  were  substan- 
tially the  same,  and  the  verdict  and  judgment  in  each  case 
was  for  the  defendant    The  court  reversed  the  judgment  in 
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the  Herrmann  case,  because  the  trial  court  instructed  the 
jury,  at  the  request  of  the  city,  that  the  damages  to  the 
property  caused  by  the  viaduct  was  the  diflference  between 
the  value  of  it  before  the  viaduct  was  erected  and  the  value 
of  it  after  it  was  erected,  thus  ignoring  the  probable  fact 
that  there  had  been  a  general  increase  in  the  value  of  prop- 
erty throughout  the  city,  from  causes  other  than  the  erec- 
tion of  this  particular  viaduct.  With  the  reasoning  of  the 
court  in  that  case  we  agree,  and  accordingly  the  judgment 
in  this  case  is  reversed  and  the  cause  remanded  for  a  new 
trial. 


Warder,  Bushnell  &  Olessner  Go*  t.  James  K.  Cummins 

and  Robert  Cummins. 

1.  Parties — Beneficiaries  Under  Simple  ContrcusU. — ^When  one  is 
the  party  solely  to  be  benefited  by  the  performance  of  a  simple  contract, 
he  may  maintain  a  suit  thereon  in  his  own  name,  although  not  one  of 
the  contracting  parties. 

2.  Contracts— For  the  Ben^t  of  Third  Bgraant-^Breachea,— Where 
one,  for  a  sufficient  consideration,  enters  into  a  contract  with  another, 
and,  by  the  terms  of  the  contract,  undertakes  to  pay  or  perform  to  a 
third  party,  such  party  can  maintain  an  action  in  his  own  name  for  a 
breach  of  such  contract. 

Assumpsit,— Breach  of  contract  Appeal  from  the  Circuit  Court  of 
Jasper  County;  the  Hon.  Silas  Z.  Landes,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1897.  Reversed  and  remanded. 
Opinion  filed  March  1, 1898. 

Callahan,  Jones  &  Lowe,  attorneys  for  appellant. 

As  a  general  rule  strangers  can  not  sue  on  a  contract. 
Exceptions  to  this  rule,  however,  exist  in  certain  cases;  as, 
where  the  principal  object  of  the  contract  between  the 
promisor  and  the  promisee  is  a  benefit  to  a  third  person, 
he  may  sue  upon  it;  so  where  property  is  put  in  the  hands 
of  one  who  promises  to  deliver  it  or  pay  out  of  it  to  a  third 
person,  and  similar  cases. 
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The  right  of  a  third  party  to  maintain  assumpsit  on  a 
promise  not  under  seal,  made  to  another  for  his  benefit, 
although  much  controverted,  is  now  the  prevailing  rule  in 
this  country.    Hendrick  v.  Lindsay,  98  TJ.  S.  143. 

There  are  confessedly  many  exceptions  to  the  general  rule. 
One  of  them,  and  by  far  the  most  frequent  one,  is  the  case 
where,  under  a  contract  between  two  persons,  assets  have 
come  to  the  promisor's  hands  or  under  his  control,  which 
in  equity  belong  to  a  third  person.  In  such  case,  it  is  held, 
the  third  person  may  sue  in  his  own  name.  National  Bank 
v.  Grand  Lodge,  eta,  98  U.  S.  123. 

Another  exception  is  where  the  plaintiff  is  the  beneficiary 
solely  interested  in  the  promise,  as  where  one  person  con- 
tracts with  another  to  pay  money  or  deliver  some  valuable 
thing  to  a  third. 

Where  one  enters  into  a  simple  contract  with  another  for 
the  benefit  of  a  third,  such  third  person  may  maintain  an 
action  for  breach,  and  such  contract  is  not  within  the  statute 
of  frauds.  Eddy  v.  Roberts,  17  111.  505;  see  also  Beasley 
V.  Webster,  64  111.  465;  Brown  v.  Strait,  19  111.  88;  Bristow 
V.  Lane,  21  111.  194;  Rabbermann  v.  Wiskamp,  54  111.  179; 
Snell  V.  Ives,  85  111.  279. 

Gibson  &  Johnson,  attorneys  for  appellees. 

Mb.  Pbbsidino  Justiob  Cbeighton  delivebed  the  opinion 
of  the  couet. 

This  was  an  action  commenced  by  appellant  against  ap- 
pellees before  a  justice  of  the  peace  and  appealed  to  the 
Circuit  Court  of  Jasper  County,  where  a  trial  was  had  by 
jury  and  verdict  returned  for  defendants.  Motion  by  plaint- 
iff for  new  trial  overruled  and  judgment  on  the  verdict  for 
defendants  for  costs.  Plaintiff  excepts  and  brings  the  case 
to  this  court  by  appeal. 

The  testimony  in  this  case  shows  that  James  Morris  was 
a  resident  local  agent  of  appellant  at  Hidalgo,  in  Jasper 
county,  Illinois,  for  the  sale  of  its  Champion  harvesting 
machines;  that  J.  C.  Stocks  was  a  traveling  agent  of  appel- 
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lant  for  the  same  purpose,  and  that  appellees  were  farmers 
residing  within  a  few  miles  of  Hidalgo.  Morris  and  Stocks, 
in  pursuance  of  their  business  as  agents  of  appellant,  visited 
appellees  for  the  purpose  of  selling  them,  on  behalf  of  appel- 
lant, one  of  its  machines,  and  after  some  negotiation  pro- 
cured from  appellees  an  order.  That  portion  of  the  order 
material  to  any  issue  raised  on  the  record  in  this  case  is  as 
follows : 

Order  for  Champion  Harvesting  Machines. 

Hidalgo,  III.,  May  25,  1896. 
Mb.  Jam£s  Morris. 

(Full  name  of  local  agent  here.) 

You  are  hereby  authorized  to  procure  for  me  one  Cham- 
pion binder,  six  feet  cut,  complete,  on  or  before  harvest  1896, 
for  which  I  agree  to  pay  you  $125;  payable  $4:0  on  the  first 
day  of  September,  1896;  $40  on  the  first  day  of  September, 
1S97;  $45  on  the  first  day  of  September,  1898,  with  six  per 
cent  interest  on  the  last  two  notes  from  August  1,  1896; 
and  also  agree,  upon  receipt  of  machine  or  at  any  time  there- 
after, when  demanded,  to  give  approved  notes  payable  to  the 
order  of  the  Warder,  Bushnell  &  Glessner  Co.,  in  settlement 
therefor.  (The  remaining  portion  of  the  order  is  concern- 
ing warranty,  tests,  notice,  acceptance,  rescission,  etc.,  none 
of  which  are  material  to  any  issue  presented  to  us.)  The 
order  was  signed  by  appellees. 

In  pursuance  of  this  order  appellant,  about  June  20, 1896, 
delivered  the  machine  to  appellees,  and  some  time  thereafter 
appellant,  through  its  general  agent,  W.  G.  Johnston,  accom- 
panied by  the  agent,  James  Morris,  whose  name  appears  in 
the  order,  demanded  of  appellees,  in  settlement,  notes  for  the 
amounts  specified  in  the  order  payable  as  therein  specified; 
and  appellees  refused  to  give  it  such  notes  or  in  any  manner 
to  settle  with  appellant. 

Upon  the  trial,  the  court  excluded  from  the  jury  this 
order  and  refused  to  allow  the  jury  to  consider  it  as  evidence 
in  the  case. 

The  evidence  clearly  shows  that  the  contract  expressed  in 
the  order  was  made  in  pursuance  of  the  business  of  appel- 
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lant,  for  and  on  behalf  of  appellant,  for  the  sole  benefit  of 
appellant,  by  one  whom  appellees  at  the  time  knew  to  be  an 
agent  of  appellant,  and  whom  they  knew  to  be  in  that  trans- 
action acting  in  pursuance  of  such  agency.  It  is  apparent 
from  an  inspection  of  the  order  that  all  the  payments  therein 
to  be  made  by  appellees  were  to  be  evidenced  by  notes  payable 
to  the  order  of  appellant,  and  that  appellees  were,  upon 
*  demand,  after  the  delivery  of  the  machine,  to  give  such  notes. 
The  machine  was  delivered  and  thereafter  a  proper  demand 
for  the  notes  was  made,  and  upon  the  trial  and  here  the  only 
defense  insisted  upon  was  and  is,  that  the  order  is  a  contract 
with  Morris,  and  that  appellant  can  not  maintain  an  action 
in  its  own  name  for  a  breach  of  it. 

Treating  this  order  as  a  contract  between  appellees  and 
Morris  the  performance  of  it  on  appellees'  part  is  solely  for 
the  benefit  of  appellant,  and  also  by  its  terms,  when  properly 
construed,  it  provides  that  performance  on  the  part  of  appel- 
lees shall  be  to  appellant.  It  has  long  been  well  settled  Jaw 
that  where  one  is  the  party  solely  to  be  benefited  by  the 
perTormance  of  a  simple  contract  he  may  maintain_  suit 
thereon  in  his  own  name,  though  not  one  of  the  contracting 
parties;  and  that  where  one  for  a  sufficient  consi.deralion 
enters  into  a  contract  with  another,  and  by  the  terms  of  the 
contract  undertakes  to  pay  or  perform  to  a  third  party,  such 
third  party  can  maintain  an  action  in  his  own  name  for  a 
breach  of  such  contract. 

The  court  erred  in  excluding  the  order  from  the  jury,  and 
the  instruction  given  for  appellee  tended  to  mislead  the  jury, 
as  did  also  the  modification  of  plaintiff's  instruction.  For 
these  errors  the  judgment  of  the  Circuit  Court  is  reversed 
and  cause  remanded. 
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Edward  Abends  Adm'r^  i.  The  Endowment  Fnnd  Commis- 
sion of  McKendree  College  and 
McKendree  College. 

1.  Trusts— JPV>r  Charitable  U9e9— Perpetuities. — A  perpetual  trust 
for  a  charitable  use  is  not  condemned  by  the  law  against  perpetuitieB,  as 
it  does  not  create  a  perpetuity  contrary  to  law. 

2.  ^kXBi~~Title  Taken  by  the  IVtMfees—Con^tn^Fencies.— Under  the 
provisions  of  a  will  bequeathing  a  fund  to  executors  as  trustees  in  trust, 
etc. ,  the  trustees  take  the  legal  title  to  such  fund  from  the  trust  imposed, 
and  if  the  contingency  upon  which  the  cestui  que  trust  is  to  receive  the 
fund  does  not  happen,  he  takes  no  estate  therein,  and  none  passes  to  his 
legal  representatives  upon  his  death. 

3.  ^hXR—Expenses  for  the  Preservation  of  the  Fund, — A  trust  fund 
may  be  lawfully  required  to  bear  tlie  necessary  expenses  for  its  own 
preservation. 

4.  Trustees — Commissioners  of  McKendree  CoUege^  Successors  in 
TYust — The  Endowment  Fund  Commission  of  McKendree  College  is 
an  agency  of  the  college  for  the  purpose  of  holding  and  managing  all 
funds  given  or  raised  for  the  purpose  of  endowing  such  college,  and  as 
such,  are  capable  of  taking  as  successor  in  trust,  all  legacies  for  such 
purpose  where  the  office  of  trustee  created  by  the  will  becomes  vacant 

Bill  of  Interpleader. — ^Appeal  from  the  Circuit  Court  of  St  Clair 
County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1897.  Affirmed.  Opinion  filed  March  1, 
1898.  .         • 

Wilbur  W.  Hobner,  attorney  for  the  appellant,  con- 
tended that  if  the  legal  or  equitable  fee  in  realty  or  the 
absolute  interest  in  personalty  be  limited,  instead  of  to  uses 
to  be  appointed  by  the  exercise  of  a  power,  directly  to  the 
devisee  or  legatee,  a  limitation  over  in  default  of  the  exer- 
cise of  the  general  power  of  disposition  incident  to  the 
interest  conferred  by  the  first  limitation  is  void.  20  Am.  & 
Eng.  Ency.  of  Law,  955;  Welsch  v.  Belleville  Savings  Bank, 
94  111.  203;  Hamlin  v.  United  States  Express  Co.,  107 
111.  443. 

The  rule  in  Shelley's  case  is  in  force  in  this  State  as  a 
rule  of  property,  and  must  prevail,  regardless  of  otherwise 
express  intentions  of  testator.  Wolfer  v.  Hemmer,  144  III. 
554. 
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Where  there  is  an  absolute  appointment  to  the  children, 
the  object  of  the  power,  and  then  a  direction  that  as  far  as 
the  donee  can  at  law  or  equity  so  direct,  the  shares  shall  be 
held  upon  trust  for  them  for  life,  and  then  for  their  chil- 
dren, the  appointment  to  the  children  will  be  supported  and 
the  interests  to  the  grandchildren  will  be.  deemed  inopera- 
tive. 2  Sugden  on  Powers  (3d  Am.  Ed.),  *  p.  73;  Carver  v. 
Bowles,  2  Euss.  &  Myl.  301. 

Gift  to  strangers  in  derogation  of  first  estate  void. 
2  Sugden  on  Powers,  *258. 

Another  feature  which  prevents  it  being  classed  as  a 
charitable  use,  is  that  it  rests  in  a  contract.  The  power  is 
executed  under  a  contract.  It  requires  the  recipients  of  the 
fund  to  execute  a  certificate  that  they  will  use  the  income 
from  the  fund  according  to  certain  required  limits  and  con- 
ditions, and  if  they  fail  or  violate  the  contract  the  donor 
can  take  the  gift  back.  The  reversion  to  the  fund  remain- 
ing in  the  donor  robs  it  of  another  feature  of  a  gift  to  a 
charitable  use.  Under  the  common  law  the  reversion  never 
remained  in  the  grantor  in  a  gift.  Under  the  English  law 
of  to-day  a  gift  to  a  charitable  use  is  rendered  absolutely 
void  if  the  donor  retains  a  reversion,  and  reversion  in  the 
donor  or  persons  claiming  under  him  voids  the  gift.  Boyle 
on  Charities,  pp.  109-111-115. 

As  to  instances  construing  the  doctrine  of  charitable  uses 
and  bequests,  the  Supreme  Court  of  Illinois,  in  a  very 
instructive  opinion,  held  that  a  gift  to  the  American  Bible 
Society  was  neither  within  the  letter  nor  the  spirit  of  the 
43d  Elizabeth,  chapter  4.  Starkweather  v.  American  Bible 
Soc.,  72  111.  50. 

A  gift  to  a  convent  of  nuns  whose  sole  object  is  the  sanc- 
tifying their  own  souls,  and  not  performing  any  external 
duty  of  a  charitable  nature,  is  not  a  gift  to  charitable  use. 
Cocks  V.  Manners,  L.  E.,  12  Eq.  574. 

An  association  for  the  purpose  of  mutual  benevolence 
among  its  members  only,  is  not  an  association  for  charitable 
uses.  Babb  v.  Reed,  5  Rawles  (Pa.),  151;  Beaumont  v.  Mere- 
dith, 8  Vesey  &  B.  180. 

A  bequest  to  each  of  ten  poor  clergymen  is  not  a  chari- 


656  Appellate  Courts  of  Illinois. 

Vol.  74.]  Abend  v.  Endowment  Fund  Com.  of  McKendree  College. 

table  gift.  Thomas  v.  Howell,  L.  R.  18  Eq.  198;  Russell  v. 
Kellett.  3  Smale  &  G.  264. 

A  trust  to  establish  a  school  which  is  not  free,  but  the 
benefits  of  which  are  confined  to  particular  individuals,  who 
are  named  in  the  will,  is  not  a  charitable  trust  and  will  not 
be  regulated  by  the  court.  Perry  on  Trusts,  par.  710; 
Attorney  Gen.  v.  Hewer,  2  Vern.  387. 

A  devise  to  a  corporation  to  distribute  the  rents  among 
twenty-four  persons  named  as  they  may  need  assistance  is 
not  charitable,  but  it  gives  a  vested  right  to  each  of  the 
cestuis  que  trust  to  seek  redress  in  equity.  Perry  on  Trusts, 
par.  710;  Liley  v.  Hey,  1  Hare,  580;  Philadelphia  v.  Fox, 
64  Pa.  St.  170. 

To  create  a  charity  there  must  be  a  public  benefit  open 
to  an  indefinite  number.  Perry  on  Trusts,  par.  697,  699, 
710. 

Money  contributed  to  a  common  fund  for  the  assistance 
of  particular  individuals  does  not  constitute  a  gift  to  charity. 
Attorney  Gen.  v.  Proprietors  Federal  St.  Meeting  House, 
3  Grav,  44. 

A  gift  to  a  priest  or  minister  in  his  public  office,  to  be 
used  by  him  for  such  public,  religious  and  charitable  pur- 
poses as  he  sees  fit,  will  be  held  to  be  charitable;  but  it 
must  be  a  gift  to  the  donor  in  his  official  capacity,  to  be 
expended  for  public  charitable  purposes;  for  if  it  is  a  gift 
to  the  person  or  individual  in  his  private  capacity  for  his 
individual  benefit  and  relief,  it  will  not  be  charitable,  though 
the  individual  is  described  by  his  official  character.  Perry 
on  Trusts,  par.  703. 

If  the  beneficiaries  be  definitely  pointed  out  or  clearly 
ascertainable  the  charity  can  not  be  considered  public.  Old 
South  Soc.  V.  Crocker,  119  Mass.  1;  Parker  v.  May,  6  Cush. 
336. 

Courts  of  chancery  can  not  see  to  the  execution  of  a  pri- 
vate charity.  Ommanney  v.  Butcher,  Turner  &  R.  260;  Nash 
V.  Morley,  5  Reav.  177. 

As  for  example  a  gift  in  aid  of  a  subscription  library. 
Came  v.  Long,  29  Law  J.,  Ch.  603. 

Or  for  the  benefit  of  an  orphan  school  kept  by  an  indi- 
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vidua!  substantially  at  his  own  expense.  Clark  v.  Taylor,  1 
Drewry,  642;  Jarman  on  Wills  (4th  En.  Ed.,  6th  Am.),  212. 

A  devise  to  a  college,  not  for  academical  or  collegiate 
purposes,  is  not  a  charity.  Atty.  Genl.  v.  Whorwood,  1 
Vesev  Sr.  634. 

Indeiiniteaess  in  the  number  of  the  beneficiaries  and  the 
absence  of  a  certain  cestui  que  trust  in  whom  is  the  equitable 
title,  is  one  of  the  characteristic  marks  of  a  charity.  Fon- 
tain  V.  Eavenel,  17  How.  369;  Saltonstall  v.  Sanders,  11 
Allen,  446;  2  Kent's  Commentaries  (12th  Ed.),  288,  note  a; 
Jarman  on  Wills,  379  (6th  Am.  from  4th  London,  etc..  Vol. 
1,  389,  note  to  chapter). 

And  unless  the  power  to  give  over  is  in  the  nature  of  a 
charitable  use,  there  is  no  one  legally  competent  to  receive 
the  gift  over  and  it  must  fail.  There  is  no  such  thing  as 
acquiring  property  by  succession  among  individuals.  Prop- 
erty is  acquired  by  succession  only  among  corporations 
aggregate.    2  Bla.  Com.  430. 

R  W.  RopiBQciET  and  Hamill  &  Borders,  attorneys  for 
appellees. 

The  matter  of  costs  was  particularly  within  the  discretion 
of  the  trial  court.  Young  v.  Edwards,  10  L.  R.  A.  65;  Am. 
and  Eng.  Enc.  of  Law,  Vol.  11,  684;  Flint  on  Trusts  and 
Trustees,  Sec.  334. 

The  only  question. to  be  considered  is,  was  the  allowance 
a  proper  one  ?  We  think  it  was.  This  was  a  trust  fund  in 
control  of  the  court.  It  was  a  legacy.  Under  the  will  of 
testatrix  it  belonged  to  appellees.  The  question  of  the  dis- 
position involves  a  construction  of  the  will.  Appellees  were 
brouo^ht  into  court  involuntarily.  To  protect  this  fund,  and 
to  secure  for  it  a  proper  disposition,  they  were  compelled 
to  appear;  and  for  this  the  employment  of  counsel  was 
necessarv.  The  result-  was  the  saving  of  the  fund,  and  the 
carrying  out  of  the  will  of  testatrix.  The  rule  as  laid  down 
by  Flint  is,  that  if  the  suit  is  in  regard  to  a  legacy,  that 
particular  portion  is  chargeable  with  costs.  Flint  on  Trus- 
tees.  Sec.  836. 
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This  suit  involving  the  constraction  of  a  legacy,  appellees' 
participation  being  necessary  for  the  proper  preservation  of 
the  fund  in  accordance  with  the  will  of  testatrix*  the  court 
properly  charged  this  particular  legacy  with  the  costs. 

Thus  in  case  of  a  suit  by  minority  stockholders  necessarily 
brought  to  protect  the  corporate  property  it  was  held  in  a 
well-considered  case  by  the  Supreme  Court  of  Tennessee  that 
a  lien  for  counsel  fees  attached  to  the  property  recovered. 
Grant  v.  Lookout  Mountain  Co.,  93  Tenn.  691;  27  L.  R.  A. 
98. 

In  Attorney  General  v.  The  Brewers'  Co.,  1  P.  W.  376, 
Lord  Cowper  allowed  costs  to  the  relators  out  of  improved 
rents  which  they  received  for  the  charity,  "  for  thus  they 
had  been  serviceable  to  the  charity  by  easing  them  of  the 
six  hundred  and  twenty  pounds  debt  which  was  claimed 
against  them."  In  Attorney  General  v.  Kerr,  4  Beav.  297, 
it  is  conceded  to  be  the  general  rule  that  the  relator  in  a 
charity  information,  upon  obtaining  a  decree,  is  entitled  to 
his  costs  as  between  solicitor  and  client.  In  that  case  they 
were  not  allowed  out  of  the  general  charity  estate,  but  were 
charged  upon  the  particular  property  recovered. 

The  same  rule  was  followed  in  Attorney  General  v.  Old 
South  Society,  13  Allen  (Mass.),  474. 

Costs  as  between  solicitor  and  client  include  all  reason- 
able expenses  and  counsel  fees,  and  are  not  like  costs  between 
party  and  party,  confined  to  the  taxed  costs  allowed  by  the 
fee  bill.  Trustees  v.  Greenough,  105  U.  S.  533;  approved 
in  Central  R.  R.  Co.  v.  Pettus,  113  U.  S.  124;  Meddaugh  v. 
Wilson,  161  -U.  S.  343. 

Where  an  allowance  to  complainant  is  proper,  on  account 
of  solicitors'  fees,  it  may  be  made  directly  to  the  solicitors 
themselves,  without  any  application  by  their  immediate 
client.    Central  R.  R.  Co.  v.  Pettus,  113  U.  S.  124. 

The  gift  to 'the  committee  is  a  ^ft  to  the  college,  who  by 
its  charter  is  abundantly  empowered  to  take  it.  It  has  the 
power  to  create  the  board  or  committee.  The  gift  to  the 
commissioners  is  a  gift  to  the  college.  Friedline  v.  Board 
of  Trustees  of  Carthage  College,  23  IlL  App.  494. 
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Gifts  for  schools  of  learning  are  within  the  express  lan- 
guage of  the  statute  and  all  gifts  for  educational  purposes 
are  therefore  sustained  as  charitable.  Fetter's  Equity,  188; 
Morville  v.  Fowle,  144  Mass.  109;  Andrews  v.  Andrews,  110 
111.  223;  Santa  Clara  Female  Academy  v.  Sullivan,  116 
111.  375. 

The  polar  star  in  the  interpretation  of  a  will  is  the  inten- 
tion of  the  testator.  This  intention  is  to  be  gathered  from 
the  words  and  expressions  used  in  the  will  itself.  The  dif- 
ferent provisions  and  parts  are  to  be  compared  with  and 
read  in  the  light  of  each  other,  so  as,  if  possible,  to  deduce 
therefrom  an  harmonious  whole.  Howe  v.  Hodge,  152  111. 
266. 

The  general  rule  is,  that  whenever  it  can  possibly  be 
done,  a  will  should  be  so  construed  as  to  give  effect  and 
operation  to  every  word  and  provision  in  it.  Dawes  v. 
Swan,  4  Mass.  208.  Therefore  where  the  language  of  a  will 
is  clear  and  unambiguous,  and  there  is  no  conflict  in  its  vari- 
ous provisions,  and  no  absurdity  would  thereby  be  involved, 
it  should  be  given  effect  according  to  the  literal  terms  used, 
taken  in  their  general  and  popular  sense,  except  where  tech- 
nical terms  are  used,  in  which  case  they  should  be  taken  in 
their  technical  sense,  unless  the  context  shows  they  s;te  used 
in  a  different  sense.  Welsch  v.  Belleville  Savings  Bank,  94 
111.  200. 

Where  property  is  given  to  a  corporation  in  trust  for  a 
charitable  use,  the  trust  is  the  creature  of  the  donor.  He 
may  impose  upon  it  such  character,  condition  and  qualifica- 
tions as  he  may  see  fit.  Magie  v.  German  Evangelical 
Church,  13  N.  J.  Eq.  77;  Mills  v.  Davison,  54  K  J.  Eq. 
659. 

In  the  case  of  a  charitable  bequest  to  an  institution  of 
learning,  it  is  immaterial  how  vague,  indefinite  and  uncer- 
tain the  objects  of  the  testator's  bounty  may  be,  provided 
there  is  a  discretionary  power  vested  in  some  one  over  its 
application  to  those  objects.  Hunt  et  al.  v.  Fowler  et  al., 
121  111.  277;  Domestic  &  Foreign  Missionary  Society's 
Appeal,  30  Pa.  St.  425;  Perry  on  Trusts,  Sec.  732. 
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The  statute  of  43  Elizabeth,  chapter  4,  known  as  the 
statute  of  charitable  uses,  is  in  force  in  this  State.  Heuser 
et  al.  V.  Harris,  Ex'r,  et  al.,  42  111.  431. 

The  rule  against  perj^etuities,  as  applied  to  private  trusts, 
does  not  apply  to  gifts  to  charitable  uses.  Gray  on  Perpe- 
tuities, Sec.  590;  1  Lewin  on  Trusts,  2011;  Perry  on  Trusts, 
Sec.  384;  Perin  v.  Carey,  24  Howard,  465;  Jones  v.  Haber- 
sham, 107  U.  S.  174;  Mills  v.  Davison,  54  K  J.  Eq.  659. 

Gray,  in  his  treatise  on  ^'  The  Eule  Against  Perpetuities," 
(p.  144),  states  the  true  form  of  the  rule  to  be  this:  "Ko 
interest  subject  to  a  condition  precedent  is  good  unless  the 
condition  must  be  fulfilled,  if  at  all,  within  twenty-one  years 
after  some  life  in  being  at  the  creation  of  the  interest ; "  and 
on  page  194  he  says  that  the  true  object  of  the  rule  is  to 
prevent  the  creation  of  interests  on  remote  contingencies, 
and  that  its  effect  in  removing  restrictions  on  the  immediate 
conveyance  of  property  is  only  an  incident.  See  also 
Waldo  et  al.  v.  Cummings  et  al.,  45  111.  421;  Lunt  v.  Lunt, 
108  111.  307;  Hart  v.  Seymour,  147  111.  598. 

Mr.  Pbesidino  Justice  Creighton  delivered  the  opinioit 
OF  the  Court. 

This  was  a  bill  of  interpleader  filed  in  the  Circuit  Court 
of  St.  Clair  County,  by  Lucius  D.  Turner,  trustee,  against 
Edward  Abend,  administrator  of  the  estate  of  James  H. 
Eiggin,  deceased,  McKendree  College,  and  the  Endowment 
Fund  Commissioners  of  McKendree  College  (a  corporation). 

Edward  Abend,  administrator  of  the  estate  of  James  H. 
Riggin,  deceased,  brings  the  case  to  this  court  by  appeal. 

The  statement  of  the  case  in  appellant's  brief,  so  far  as  is 
material  to  any  issue  raised  upon  the  record  before  us,  is 
sufficiently  full  and  accurate,  and  is  as  follows : 

"On  the  23d  day  of  November,  A.  D.  1868,  Elizabeth  M. 
Riggin,  then  residing  in  Lebanon,  St.  Clair  county,  lUi- 
nois,  made  her  will  and  testament. 

"  On  the  9th  day  of  December,  1868,  and  the  19th  day  of 
October,  1870,  and  on  the  11th  day  of  August,  1873,  she 
added  codicils,  which  are,  however,  of  no  importance  in  so 
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far  as  modifying  or  changing  article  6  of  the  first  will, 
and  which  article  6  forms  the  bone  of  contention  in  this 
suit.     It  is  provided  in  article  6  as  follows : 

"6th.  I  give  and  bequeath  to  my  said  executors  as 
trustees,  in  trust  for  my  son,  James  H.  Riggin,  now  unfor- 
tunately an  inmate  of  the  Illinois  State  Hospital  for  the 
Insane,  at  Jacksonville,  the  sum  of  ten  thousand  dollars 
($10,000)  in  United  States  bonds,  to  be  by  them,  as  trustees, 
held  for  the  sole  use  and  benefit  of  my  said  son  James,  during 
his  lifetime,  and  I  direct  that  the  annual  interest  and  a  por- 
tion of  the  principal,  if  needed,  shall  be  used  to  pay  his 
quarterly  bills  at  the  above  named  hospital,  or  some  other 
good  hospital,  asylum  or  retreat  for  the  insane;  and  if  said 
amount  of  interest  shall  be  more  than  sufficient  to  pay  such 
bills,  then  I  direct  that  the  balance  shall  be,  at  the  end  of 
each  year,  added  to  the  principal;  and  in  case  my  said  son 
James  shall  recover  from  his  unfortunate  condition  and 
become  of  sound  mind,  I  direct  that  above  named  sum,  so 
increased  or  diminished,  as  the  case  may  be,  shall  be,  by  the 
above  named  trustees,  paid  over  to  the  said  James;  and  in 
case  my  said  son  James  H.  shall  never  recover  the  use  of  his 
reason,  then  I  direct  that  the  said  trustees  shall,  at  his 
death,  pay  over  the  above  named  sum,  so  increased  or 
diminished,  to  the  Commissioners  of  the  Endowment  Fund 
of  McKendree  College,  to  be  by  the  said  commissioners  and 
their  successors  in  office  held  in  trust  forever  for  the  use  of 
the  said  college,  according  to  the  rules  and  regulations  of 
said  endowment  fund." 

The  Commissioners  of  the  Endowment  Fund  referred  to 
seem  at  one  time  to  have  been  a  committee  of  individuals 
appointed  annually  by  the  trustees  of  McKendree  College. 
The  committee,  at  the  time  the  will  was  executed,  consisted 
of  Henry  Brown,  W.  N.  Black  and  G.  A.  Seaman.  In  1875 
W.  N.  Black  resigned  and  Luther  Brown  took  his  place. 
Luther  Brown  is  now  dead,  and  Henry  Brown  and  G.  A. 
Seaman  ceased  to  be  members  of  the  committee  October  30, 
1S77.  In  1893,  a  corporation  was  organized,  naming  itself 
the  Endowment  Fund  Commissioners.    In  1894  this  name 
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was  changed  to  the  Endowment  Fund  Commission.  This 
Endowment  Fund  Commission,  as  a  corporation,  claim  the 
absolute  title  to  this  fund.  The  rules  and  regulations  of  said 
endowment  fund,  mentioned  in  the  sixth  clause  of  the  will, 
were  certain  rules  and  reofulations  adopted  in  1859  and  con- 
tinuing in  force,  which  controlled  and  regulated  ail  gifts  and 
donations  to  the  endowment  fund.  It  was  provided  among 
the  rules  that  the  commissioners  should  receive  all  notes, 
bonds,  obligations,  securities,  moneys  or  other  properties, 
real  or  personal,  coming  to  the  said  college  for  the  purpose  of 
endowment  by  donation,  bequest  or  otherwise.  Article  III 
provided  that,  on  receiving  moneys  or  other  valid  titles  to 
other  property,  real  or  personal,  said  commissioners  shall 
issue  to  the  donors  a  certificate  of  the  property  received,  and 
setting  forth  therein  their  right  to  recover  under  the  law, 
in  case  of  a  diversion  of  the  funds  from  the  objects  specified. 

Article  IV  provides  that  said  fund  shall  be  kept  inviolate 
— the  principal  shall  never  be  used — the  interest  thereon 
only  to  be  paid  to  the  board  of  instruction  in  said  college. 

Article  Y  provides  that  no  part  of  said  fund  shall  be 
loaned  to  McKendree  College. 

Article  VI  provides  that  the  interest  accruing  annually 
or  semi-annually  from  said  fund  shall  be  promptly  paid, 
when  collected  by  the  commissioners,  to  the  incumbent 
board  of  instruction,  jpre>  rata  according  to  their  respective 
salaries,  but  only  upon  orders  duly  issued  by  the  auditor 
and  countersigned  by  the  treasurer. 

A  schedule  of  the  officers  and  salaries  shall  be  furnished 
to  them  bv  the  executive  committee.  These  are  in  sub- 
stance  the  rules  and  regulations  mentioned  in  the  will. 
This  will  was  duly  probated  on  the  27th  day  of  July,  A.  D. 
1875,  in  the  Probate  Court  of  St.  Clair  County,  Illinois. 

On  the  27th  day  of  July,  1881,  the  executors  made  their 
final  settlement,  and  retained  to  themselves  as  trustees  the 
James  H.  Riggin  legacy,  it  having  been  reduced  in  various 
ways,  so  that  at  this  last  date  it  amounted  to  $8,962. 

Luther  Brown,  one  of  the  executor  trustees,  having  died, 
and  Robert  Allyn,  the  other  executor  trustee,  desiring  to 
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resign,  the  Circuit  Court  of  St.  Clair  County,  Illinois,  on 
the  2d  day  of  October,  1893,  appointed  Henry  Seiter  trustee 
for  the  legacy,  and  he  received  the  sum  of  $14,394.88. 

On  January  14,  1895,  Seiter  resigned  as  trustee  and 
Lucius  D.  Turner  was  appointed  trustee,  and  received  as 
trustee  from  Seiter  the  sum  of  $14,025.59. 

On  the  29th  day  of  September,  1895,  James  H.  Eiggin 
died  an  inmate  of  the  Southern  Illinois  Insane  Hospital. 

On  October  2, 1895,  Lucius  D.  Turner  paid  $163.70  funeral 
expenses. 

On  the  19th  day  of  December,  1895,  Lucius  D.  Turner 
files  his  bill  of  interpleader,  and  offers  to  bring  into  court 
the  sum  of  $14,025.59,  and  interest  thereon  from  January 
14, 1895,  less  the  sum  of  $163.70,  paid  for  funeral  expenses. 
Edward  Abend,  as  administrator  of  the  estate  of  James  H. 
Riggin,  deceased,  was  made  a  party  defendant  to  the  bill  of 
interpleader;  the  Endowment  Fund  Commission  (a  corpo- 
ration) was  made  the  other  defendant.  Edward  Abend, 
as  administrator,  answered  and  filed  a  cross-bill  claiming 
this  fund  as  intestate  estate  of  James  H.  Kiggin,  deceased. 

The  Endowment  Fund  Commission  answered  and  claimed 
the  absolute  fee  simple  title  to  this  fund  by  virtue  of  being 
the  remainder-man  under  the  sixth  clause  of  the  will. 
After  the  hearing  McKendree  College  entered  an  appear- 
ance and  joined  in  the  answer  of  the  Endowment  Fund 
Commission.  The  trial  court  gave  a  decree  on  the  eighth 
day  of  June,  1897,  and  found  that  Elizabeth  Riggin,  in  July, 
1875,  died  in  St.  Clair  county,  Illinois,  testate,  and  left  a 
will  set  forth  in  the  pleadings. 

The  court  found  that  the  McKendree  College  was  incor- 
porated by  a  special  act  of  the  General  Assembly  of  Illinois, 
January  26,  1839;  that  the  purposes  of  the  corporation 
was  the  education  of  young  men  to  engage  in  several  em- 
ployments and  professions  of  society,  etc.  The  court  found 
that  on  the  5th  day  of  July,  1859,  the  board  of  trustees  of 
McKendree  College  created  the  board  of  commissioners  of 
the  endowment  fund  of  said  college,  and  July  6,  1859, 
dulv  elected  Governor  A.  C.  French,  William  Nichols  and 


664  Appellate  Courts  of  Illinois. 


Vol,  74.]  Abend  v.  Endowment  Fund  Com.  of  McKendree  College. 

Hezekiah  McCoy  to  be  such  commissioners,  and  on  July  13, 
1859,  said  board  of  trustees  of  the  college  adopted  a  code  of 
by-laws  for  the  direction  and  government  of  the  commis- 
sioners. 

The  decree  sets  out  the  by-laws  as  set  forth  in  the  plead- 
inors.  The  court  further  finds  that  the  said  bv-laws  have 
been  in  force  from  their  adoption  until  the  present  time,  and 
that  the  commissioners  of  the  endowment  fund  was  and  is 
a  mere  committee  of  arrangements  created  by  the  trustees 
of  said  college. 

That  the  commissioners  of  said  endowment  fund  have 
been  duly  appointed  yearly  since  1859,  and  that  the  present 
commissioners  are  J.  M.  Chamberlain,  A.  W.  Morris  and  T. 
A.  Wilson;  that  James  H.  Riggin  died  September  29,  1895, 
in  the  Southern  Hospital  for  the  Insane  at  Anna,  Illinois, 
without  having  recovered  his  reason;  that  complainant, 
Turner,  is  trustee  of  the  fund,  and  that  at  the  time  of  the 
death  of  Riggin  the  fund  amounted  to  $14,025.59;  that 
Turner  necessarily  expended  the  sum  of  $163.70,  which 
leaves  in  Turner's  hands  $13,865.89  which  he  brought  into 
court  and  is  ready  to  turn  over. 

The  court  further  finds  that  the  fund  is  claimed  by 
Edward  Abend,  as  administrator  of  the  estate  of  James  H. 
Riffcrin,  deceased,  and  bv  the  Commissioners  of  the  Endow- 
ment  Fund  of  the  McKendree  College — and  by  the  said  col- 
lege— ^and  that  the  gift  by  the  said  will  mentioned  in  para- 
graph six  of  said  will  is  a  gift  to  the  said  college.  It  was 
then  ordered,  adjudged  and  decreed  that  upon  the  said  John 
M.  Chamberlain,  Alexander  W.  Morris  and  T.  A.  Wilson,  as 
Endowment  Fund  Commissioners  of  the  McKendree  College, 
executing  a  bond  in  the  penal  sum  of  forty  thousand  dol- 
lai*s,  payable  to  the  people  of  the  State  of  Illinois  for  the 
use  of  all  persons  who  may  now  be,  or  may  hereafter  become 
interested  in  the  said  fund  accruing  by  and  under  the  sixth 
piragraph  of  the  said  will,  conditioned  that  the  said  Cham- 
bsrlain,  Morris  and  Wilson,  as  commissioners  of  the  said 
endowment  fund,  shall  faithfully  discharge  and  execute  all 
their  duties  in  regard  to  the  trust  committed  to  them  accord- 
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ing  to  the  terms  of  the  gift  in  the  said  will  of  the  said 
Elizabeth  M.  Riggin,  deceased,  and  of  the  said  by-laws  for 
the  direction  and  gov^ernment  of  the  said  board  of  commis- 
sioners, and  the  security  to  be  approved  by  the  court,  and 
upon  their  making  and  delivering  to  the  complainant.  Tur- 
ner, a  certificate  of  the  said  fund  setting  forth  therein  the 
right  of  complainant  and  all  persons  who  may  become 
entitled  to  the  said  fund,  under  the  law,  in  case  the  said  fund 
shall  be  diverted  from  the  objects  specified  in  the  said  will, 
and  the  said  by-laws  hereinbefore  set  out,  then  the  said  Tur- 
ner, as  trustee,  to  pay  over  to  the  said  Chamberlain,  Morris 
and  Wilson,  as  such  Endowment  Fund  Commissioners  of  the 
said  McKendree  College,  for  use  of  said  college,  the  said  sum 
of  $13,865.89,  less  the  cost  of  this  suit,  including  reasonable 
solicitors'  fees,  which  are  hereby  ordered  to  be  paid  by  said 
complainant  out  of  said  fund  to  the  solicitors  of  the  com- 
plainant and  to  the  solicitors  of  the  said  commissioners  and 
said  college;  and  thereupon  the  court  hears  evidence  as  to 
the  amount  of  said  solicitors'  fees,  and  upon  such  hearing 
and  by  consent  of  all  parties  fixes  the  sum  to  be  paid  the 
soUcitor  of  the  complainant  at  the  sum  of  $250;  and  upon 
the  hearing  of  said  evidence  fixes  the  sum  to  be  paid  to  the 
solicitors  of  the  said  commissioners  and  said  college  at  the 
sum  of  $500,  which  sum  the  court  orders  to  be  taxed  as  costs 
in  this  suit.  From  this  decree  Edward  Abend,  administra- 
tor, etc.,  has  appealed. 

Counsel  for  appellant  contends  that  James  II.  Riggin 
took,  by  the  sixth  clause  of  the  will,  ^^a  fee  simple  absolute 
estate  in  the  said  fund,"  and  that  it  was  error  not  to  decree 
that  appellant,  the  administrator,  was  entitled  to  receive  it. 

The  clause  reads,  "  I  give  and  bequeath  to  my  executors 
as  trustees,  in  trust,"  etc.  The  trustees  took  the  legal  title 
from  the  trust  imposed,  an  active  and  express  trust.  The 
contingency  upon  which  James  H.  Riggin  was  to  receive 
the  fund  did  not  happen  and  he  never  had  any  estate 
therein.  It  is  further  urged  as  a  reason  why  the  fund  should 
have  been  decreed  to  appellant  as  administrator,  "  that  the 
testatrix  endeavored  in  the  sixth  clause  to  create  a  precatory 
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trust  coupled  with  a  power  and  the  same  fails  for  want  of 
certainty  both  in  the  object  and  subject-matter  of  the  said 
trust."  The  sixth  clause  contains  no  precatory  words, 
neither  does  the  scheme  of  that  clause  or  of  the  will  as  a 
whole  evidence  such  "  endeavor." 

It  ifi  also  contended  that  the  parties  to  whom  the  fund 
is  decreed  are  not  legally  competent  to  take,  and  that 
decreeing  the  fund  to  the  said  commissioners  creates  a  per- 
petuity contrary  to  law. 

The  Endowment  Fund  Commission  of  McKendree  College 
is  a  mere  agency  of  the  college  for  the  purpose  of  holding 
and  managing  all  funds  given  or  raised  for  the  purpose  of 
endowing  the  college.  The  power  to  acquire  such  funds, 
and  the  power  to  create  such  agency  for  the  holding  and 
management  of  the  same  are  conferred  by  the  act  incor- 
porating the  college.  The  gift  is  by  its  terms,  "  to  the  Com- 
missioners of  the  Endowment  Fund  of  the  McKendree  Col- 
lege, to  be  by  the  said  commissioners  and  their  successors  in 
office  held  in  trust  forever  for  the  use  of  said  college,"  and 
is  therefore  a  gift  to  the  college,  an  institution  devoted 
solely  to  the  advancement  of  learning  and  clearly  within 
the  meaning  of  the  statute  in  relation  to  charitable  uses. 
A  perpetual  trust  for  a  charitable  use  is  not  condemned  by 
the  law  against  perpetuities;  does  not  createa  perpetuity  con- 
trary to  law;  and  the  Endowment.  Fund  Commissioners,  to 
whom  the  fund  is  decreed,  are  legally  competent  to  take  and 
hold  the  same  for  the  use  of  said  college,  as  decreed. 

Appellant  claims  that  the  amount  of  the  fund  as  decreed, 
is  not  correct. 

The  only  evidence  we  find  in  the  record  concerning  the 
amount,  is  a  stipulation  by  all  the  parties  to  the  case,  in  sub- 
stance, that  on  the  14th  day  of  January,  1895,  Lucius  D. 
Turner,  the  trustee  and  complainant,  received  from  his  pred- 
ecessor trustee,  securities  amounting  to  $14,025.59  and  that 
he  paid  out  for  the  proper  funeral  expenses  for  deceased 
$163.70.  There  is  no  evidence  that  anv  other  fund  ever 
came  to  his  hands,  or  that  the  securities  bore  interest,  or  that 
any  interest  was  in  fact  received  by  the  trustee.    The  stip- 
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ulation  furnished  no  basis  for  finding  any  other  sum  than 
that  which  the  court  decreed. 

It  is  also  claimed  that  the  allowance  out  of  the  fund  of 
solicitors'  fees  is  error,  and  that  the  record  does  not  show 
that  evidence  was  heard  as  to  the  value  of  the  services  ren- 
dered, and  also  that  such  taking  is  a  diversion  of  the  fund 
and  works  a  forfeiture. 

A  trust  fund  may  be  lawfully  required  to  bear  the  neces- 
sary expenses  of  its  own  preservation. 

The  claim  to  this  fund  set  up  and  pressed  by  apf)ellant 
made  the  services  of  solicitors  necessary  to  the  preservation 
of  any  part  of  it  to  its  proper  use,  and  the  allowance  of  rea- 
sonable solicitors'  fees  to  be  paid  out  of  the  fund  under  such 
circumstances  is  neither  error  nor  a  diversion  of  the  fund. 
True,  we  do  not  find  in  the  record  the  testimony  of  any 
>vitnesses  upon  the  value  of  the  services  of  the  solicitors, 
but  appellant's  objection,  as  we  understand  it,  goes  to  the 
right  to  make  the  allowance  of  any  sum  for  such  services, 
and  to  take  the  same  out  of  the  fund,  and  not  especially  to 
the  amount  allowed  and  taken. 

We  do  not  understand  that  it  is  claimed  the  amount 
allowed  is  excessive. 

The  objection  urged  to  the  provisions  in  the  decree  con- 
cerning the  bond  to  be  executed  by  Chamberlain,  Morris 
and  Wilson,  as  Endowment  Fund  Commissioners  of  McEen- 
dree  College,  are  to  our  minds  without  force. 

We  agree  with  the  learned  chancellor  who  tried  the  cause 
and  rendered  the  decree  in  the  Circuit  Court.  Decree 
affirmed. 


Caroline  Tonng  et  al.  v.  Isham  Harris. 

1.  AcKSOWiXDQKBSiTS— Impeachment  o/.— The  acknowledgment  of 
a  deed  can  not  be  impeached  for  anything  but  fraud,  and  in  such  cases 
the  evidence  must  be  clear  and  convincing  beyond  a  reasonable  doubt. 

2.  MoRTQAaB— 0»  a  Homestead,  When  Not  a  JVuZZify.— When  the 
husband  and  wife  join  in  a  mortgage  upon  the  homestead  and  the  certifi- 
cate of  acknowledgment  contains  a  release  and  waiver  of  the  right  of 
homestead  the  mortgage  is  not  a  nullity. 
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Mortg'age  Foreclosare. — Appeal  from  the  Circuit  Court  of  William- 
son County;  the  Hon.  Oliyer  A.  Harker,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1897.    Affirmed.    Opinon  filed  March  1, 

1»98. 

Clemens  &  Warder  and  George  W.  Young,  attornevs 
for  appellants. 

L.  D.  Hart  WELL  and  R.  R.  Fowler,  attorneys  for 
appellee. 

As  between  the  immediate  parties  to  the  deed,  the 
acknowledgment  may  be  impeached  for  fraud,  collusion  or 
imposition,  but  not  otherwise;  and  the  evidence  to  warrant 
the  cancellation  or  setting  aside  of  a  deed  upon  the  ground 
that  the  acknowledgment  was  secured  through  fraud,  col- 
lusion or  imposition,  must,  as  we  have  held,  by  its  complete- 
ness and  reliable  character,  fully  and  clearly  satisfy  the 
court  that  the  certificate  is  untrue  and  fraudulent.  Fitz- 
gerald V.  Fitzgerald,  100  111.  389;  Marston  v.  Brittenham, 
76  111.  614;  Lickmon,  etc.,  v.  Harding,  65  111.  505. 

To  overcome  an  officer's  certificate  of  acknowledgment 
to  a  deed,  the  evidence  must  be  clear  and  convincing  beyond 
a  reasonable  doubt.  Russell  v.  Baptist  Theological  Union, 
73  111.  337;  McPherson  v.  Sanborn,  88  111.  150. 

The  certificate  of  an  officer  to  the  acknowledgment  of  a 
deed  is  conclusive  to  the  same  extent  as  that  of  a  record  and 
can  not  be  impeached  for  anything  but  fraud,  and  such 
proof  must  be  clear  and  convincing.  Kerr  v.  Russell,  69 
111.  666;  Blackman  v.  Hawks,  89  111.  512. 

It  seems  to  be  held  in  the  following  cases  that  the  certifi- 
cate of  acknowledgment  can  only  be  impeached  by  showing 
fraud  or  collusion  between  the  party  and  the  officer,  and 
that  a  simple  negative  of  the  facts  will  not  avail.  Graham 
V.  Anderson,  42  111.  514;  Kerr  v.  Russell,  69  111.  666;  Strauch 
v.  Hathaway,  101  111.  11. 

The  denial  of  a  wife's  acknowledgment  to  a  deed  by  her- 
self and  her  husband  can  not  prevail  over  the  officer's  cer- 
tificate and  his  testimony.  Washburn  v.  Roesch,  13  111. 
App.  268. 
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Fraud  is  never  presamed.  It  must  bo  affirmatively  shown 
like  any  other  fact.  "Wright  v.  Grover,  27  IlL  426;  Boies 
V.  Henney,  32  111.  130;  People  v.  Lott,  36  111.  447;  Carter 
V.  Gunnels,  67  III.  270;  Schroeder  v.  Walsh,  120  111.  403. 

It  is  laid  down  as  a  rule  in  one  of  the  latest  cases  reported 
that  the  acknowledgment  of  a  deed  can  not  be  impeached 
for  anything  but  fraud,  and  in  such  cases  the  evidence  must 
be  clear  and  convincing,  beyond  a  reasonable  doubt.  Brady 
V.  Cole,  164  111.  122. 

Mr.  Presiding  Jctstioe  Cbbighton  dblivbred  the  opinion 
OF  THE  Court. 

This  was  a  proceeding  in  chancery,  in  the  Williamson 
Circuit  Court,  by  appellee  against  appellants,  as  widow  and 
heirs  of  William  W.  Young,  deceased,  to  foreclose  a  mort- 
gage purporting  to  have  been  executed  and  delivered  by 
William  W.  Young,  in  his  lifetime,  and  his  wife,  Caroline 
Young,  to  appellee,  to  secure  one  promissory  note  for  $650, 
due  two  years  after  date,  bearing  eight  per  cent  interest. 
At  the  return  term  appellants  tiled  their  answer  to  appel- 
lee's bill;  the  widow  filed  a  separate  answer,  setting  up 
joint  fraud  on  the  part  of  her  late  husband  and  appellee,  in 
procuring  her  signature  to  the  mortgage  in  question,  and 
filed  her  cross-bill  making  appellee  and  her  co-defendants 
in  the  original  bill  defendants  to  her  cross-bill.  The  cause 
was  tried  and  a  decree  rendered  sustaining  the  original  bill 
and  dismissing  the  cross-bilL  Appellants  except  and  bring 
the  case  to  this  court. 

While  errors  are  assigned  in  many  forms,  those  urged  are : 
That  the  evidence  does  not  sustain  the  decree;  that  appel- 
lants ought  to  have  been  allowed  a  credit  of  $236.90;  and 
that  mortgage,  being  upon  homestead,  is  a  nullity. 

The  genuineness  of  th^  acknowledgment,  as  evidenced  by 
the  notary's  certificate  attached  to  the  mortgage,  is  admit- 
ted by  appellants,  and  they  admit,  also,  that  there  was  no 
bad  faith  or  wrongdoing  on  the  part  of  the  notary  who 
took  the  acknowledgment.  Counsel  for  appellants  say 
our  theory  of  the  case  is  that  Mrs.  Young  and  the  officer 
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taking  the  ax)knowledgment  were  both  victims  of  a  cud- 
nifigly-devised  scheme  of  deception  on  the  part  of  appel- 
lee and  W.  W.  Young  to  obtain  the  signature  of  Mrs. 
Young  to  the  mortgage. 

The  certificate  of  an  oflScer  to  an  acknowledgment  to  a 
deed  is  in  the  nature  of  a  record,  and  is  as  conclusive  as  a 
record.  In  Brady  v.  Cole,  164  111.  116,  it  is  said :  "  It  is  a 
rule  that  the  acknowledgment  of  a  deed  can  not  be  impeached 
for  anything  but  fraud,  and  in  such  cases  the  evidence  must 
be  clear  and  convincing,  beyond  a  reasonable  doubt." 

We  have  carefully  examined  this  evidence,  and  are  of 
opinion  that  it  falls  far  short  of  measuring  up  to  the  require- 
ment. In  our  opinion  fraud  is  not  conclusively  proven. 
We  are  also  of  opinion  that  the  evidence  fails  to  establish 
appellant's  claim  for  a  credit  of  $236.90,  and  that  the  mort- 
gage is  not  a  nullity. 

The  certificate  of  acknowledgment  recites  the  release 
and  waiver  of  the  right  of  homestead.  Where  the  husband 
and  wife  join  in  the  execution  of  a  mortgage  on  the  home- 
stead, and  the  certificate  of  acknowledgment  contains  a 
release  and  waiver  of  the  right  of  homestead,  the  mortgage 
is  not  a  nullity. 

We  find  no  error  in  the  record.  The  decree  of  the  Cir- 
cuit Court  is  affirmed. 
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Wabash  Railroad  Go.  v.  Lonls  Zerwiek^  Adm'r. 

1.  Nboligencb—  When  Willftd— Ordinary  Care.— When  a  defendant 
i^gailty  of  wiUful  negligence  the  plaintiff  may  recover,  although  not  in 
the  exercise  of  ordinary  care. 

d.  ^AXR— Speed  of  TVatTM.— Running  a  train  at  a  prohibited  rate  of 
speed  is  prima  fade  negligence  on  the  part  of  the  company. 

8.  Ordinaby  Care— Btf  One  WhUe  Disobeying  Orders.—An  employe 
of  a  railroad  company,  who  sustains  an  injuiy  as  the  result  of,  and 
while  in  disobedience  of  orders  and  rules  of  the  company,  is  not  in  the 
exercise  of  that  ordinary  care  for  his  own  safety  which  his  duty, 
position  as  employe,  and  the  surrounding  circumstances  require. 
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Trespass  on  the  Case,  for  pereonal  mjuries.  Appeal  from  the  City 
Court  of  EKst  *6t.  Louis;  the  Hon.  R  H.  Cakby,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1697.  Reversed  and  remanded. 
Opinion  filed  March  1,  18da 

Geo.  B.  Burnktt,  attorney  for  appellant. 

Jesse  M.  Frebls,  H.  A.  Loevy  and  Wm.  Wikkelman, 
attorneys  for  appellee. 

Mb.  Justice  Woethinoton  delivered  the  opinion  of  the 
Court. 

There  are  two  parallel  main  tracks,  known  respectively 
as  the  "  outbound  "  and  "  inbound,"  from  the  Belay  depot 
north  to  Bridge  Junction,  about  three-quarters  of  a  mile  in 
length,  owned  and  controlled  by  the  St.  Louis  Terminal 
Bailroad  Company,  and  used  by  appellant  and  the  Big  Four 
companies  in  operating  their  trains.  They  are  within  the 
city  limits  of  East  St.  Louis. 

On  the  11th  of  July,  1894,  a  freight  train  of  the  Big  Four, 
on  which  appellee's  decedent,  George  P.  Koons,  was  rear  end 
brakemali,  left  the  Belay  depot  between  seven  and  eight 
o'clock  p.  M.,  on  the  "outbound"  track,  going  north,  and 
stopped  at  Bridge  Junction,  a  railroad  crossing,  waiting 
orders.  While  on  the  track  there,  a  Wabash  passenger  train, 
which  left  Belay  depot  from  ten  to  fifteen  minutes  after  the 
Big  Four  freight  train,  following  it  on  the  same  track,  ran 
into  the  caboose  at  the  rear  end  of  the  freight  train,  the  col- 
lision killing  Eoons,  the  rear  end  brakeman,  on  the  caboose. 

The  declaration  charged  wanton  and  willful  negligence, 
averring  that  the  engineer  of  the  colliding  train  was  incom- 
petent; that  the  bell  was  not  rung;  that  a  bright  light  was 
not  kept  burning  at  the  head  of  the  locomotive;  that  it  did 
not  stop  between  200  feet  and  300  feet  of  the  crossing,  and 
that  it  was  run  at  a  great  and  dangerous  speed,  to  wit, 
twenty  miles  an  hour,  while  the  ordinance  of  the  city  of 
East  St.  Louis  prohibited  a  speed  greater  than  ten  miles  an 
hour. 

Defendant  pleaded  the  general  issue.  Judgment  was 
recovered  for  $4,000. 
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No  testimony  was  offered  to  prove  incompetency  on  the 
part  of  the  engineer,  or  that  a  bright  light  was  not  kept  on 
the  forward  part  of  the  engine. 

Appellant  does  not  controvert  the  evidence  that  its  train 
was  running  faster  than  ten  miles  an  hour.  It  is  in  evidence 
that  it  was  running  at  from  fifteen  to  twenty  miles  an 
hour. 

At  the  request  of  appellant,  the  court  instructed  the  jury 
that  "  the  charge  in  the  plaintifFs  declaration  is  a  charge  of 
negligence  only,  and  that  there  is  no  question  before  the 
jury  of  wantonness  or  willfulness  on  the  part  of  defendant's 
servants  for  the  consideration  of  the  jury." 

The  effect  of  this  instruction  was  to  take  from  the  jury 
the  issue  of  wanton  or  willful  negligence.  When  such  neg- 
ligence exists,  the  plaintiff  may  recover,  although  not  exer- 
cising ordinary  care.  Wabash  R.  R.  Co.  v.  Speer,  156  lU. 
251. 

The  issue  of  wanton  or  willful  negligence  being  thus  elim- 
inated by  the  court,  the  jury  must  have  found  that  the  alle- 
gations of  ordinary  care  on  the  part  of  the  deceased,  and  of 
negligence  on  the  part  of  defendant,  as  alleged  in  the  decla- 
ration, were  sustained  by  thie  greater  weight  of  evidence. 

The  testiraon}'' shows  that  the  colliding  train  was  running 
at  a  prohibited  rate  of  speed.  This  is  prima  facie  negli- 
gence on  the  part  of  appellant.  The  material  question  then 
is,  was  deceased,  at  the  time  he  met  his  death,  in  the  exer- 
cise of  ordinary  care  ? 

It  was  his  duty  as  an  employe,  to  take  precautions  to  pre- 
vent a  collision,  and  as  is  shown  by  the  evidence,  to  be  oh  the 
rear  end  of  the  caboose.  If  he  neglected  his  duty  and  dis- 
obeved  orders  as  to  where  he  should  be,  and  was  killed  in 
consequence  thereof,  he  was  not  in  the  exercise  of  ordinary 
care,  although  even  such  disobedience  may  not  have  caused 
the  collision.  Abend  v.  Terre  H.  &  I.  R.  R.  Co.,  Ill  IlL 
208. 

We  think  the  evidence  plainly  shows  that  his  neglect  of 
duty  and  disobedience  of  orders  was  contributory  negli- 
gence. 
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There  is  no  proof  offered  to  show  that  the  deceased  was 
in  the  exercise  of  ordinary  care.  All  that  can  be  claimed 
on  this  point  is  the  presumption  that  a  pei*son  will  not 
expose  himself  to  unnecessary  risks.  There  is  testimony, 
uncontradicted,  tending  to  show  that  he  was  not  exercising 
ordinary  care. 

J.  D.  Bridges,  yard  master  of  the  Big  Four,  testifies,  in 
substance :  "  I  remember  the  collision  between  the  Wabash 
and  Big  Four  freight  train.  I  employed  the  rear  brake- 
man  on  that  train  on  the  11th  July,  1894.  I  ascertained 
from  him  whether  he  had  any  experience  in  railroading. 
He  said  he  had.  I  gave  him  instructions  in  regard  to  what 
to  do.  I  told  this  man  that  was  killed,  his  duties  were  to 
go  out  behind  a  train  that  was  broken  in  two  anywhere 
and  place  a  danger  signal  on  the  detached  part  and  take 
the  rear  end,  and  do  it  as  quick  as  he  could;  and  in  case  he 
was  detained  on  the  main  track,  to  go  back  as  quick  as  the 
train  stopped  and  flag  any  train  that  might  be  following  them. 
I  told  him  about  going  through  the  terminal  yards,  and  told 
him  the  trains  followed  very  closely,  and  in  case  the  train 
was  detained  to  get  back  with  the  signals  as  quick  as  he 
could,  a  reasonable  distance.  He  said  he  understood  the 
duties  of  flagging." 

Upon  cross-examination,  counsel  for  appellee  read  the 
following  rule :  "  If  from  any  cause  a  train  on  these  tracks 
comes  to  a  stop,  the  flagman  must  be  on  the  rear  end  of  the 
rear  car  and  display  danger  sie^nals  to  following  trains." 
He  then  asked:  "Now  these  danger  signals  were  there,  as 
we  called  them,  were  they  not  i "  The  witness  answered, 
in  substance,  that  the  markers  were  there.  Upon  Ire-direct, 
he  explained :  "  The  markers  on  the  rear  end  of  the  train 
are  not  the  signals  referred  to  in  this  rule.  *  *  «  The 
danger  signal  is  kept  in  the  caboose,  a  lantern  lit  for  that 
purpose,  so  that  when  it  becomes  necessary  for  him  to  go 
back,  to  flag  with  that  lantern.  I  told  him  about  the  trains 
following  one  another  very  close;  and  if  he  stopped,  I  told 
him  that  it  was  necessary  for  him  to  protect  the  rear  end  by 
flagging;  that  they  followed  one  another  at  times  only  half 
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a  minute  apart,  I  told  him  that  his  train  was  carrj'ing  sig- 
nals for  another  train  following,  and  to  watch  out  for  that. 
An  engineer  can  not  always  tell  from  these  markers  what 
tracks  they  are  on.  The  markers  are  in  one  sense  signals 
of  danger.  The  purpose  of  a  flagman  is  to  protect  the  rear 
end  of  his  train;  to  go  back  with  signals  and  protect  every 
train  that  might  be  coming  behind  him." 

Joseph  Kenney,  called  for  plaintiff,  testified  in  substance : 
"  Am  a  watchman;  was  at  the  Relay  depot  when  the  Wabash 
pulled  out  The  Big  Four  had  been  gone  about  ten  minutes; 
saw  deceased  between  rear  car  and  front  end  of  caboose;  am 
an  experienced  railroad  man  somewhat;  knowthemodeof  pro- 
tecting trains  when  they  run  close  upon  the  same  track.  The 
rear  man  is  supposed  to  be  a  flagman  to  protect  the  trains 
when  they  stop.  He  protects  the  train  by  going  out  with 
a  flag  by  day  and  a  red  lantern  by  night  Instead  of  being 
on  rear  end  of  caboose,  deceased  was  on  front  end.  From 
his  position  he  could  not  see  down  the  track  toward  the 
Wabash  train.  Deceased  must  have  been  on  the  platform 
when  struck.  From  appearances,  looked  as  if  he  was  trying 
to  get  out."  Cross-examination :  '^  Assuming  that  a  train  is 
stopped  on  this  track,  and  that  the  rear  brakeman  had  notice 
that  other  trains  were  likely  to  follow,  where  was  it  his 
place  to  be  ? "  Ans.  "  He  is  supposed  to  be  down  on  the 
ground,  back  flagging  far  enough  to  stop  the  train  in  case  it 
comes  along.  He  ought  to  be  in  the  rear,  where  he  could 
flag  him.  He  would  be  governed  by  the  rules.  As  soon  as 
the  train  stops,  he  is  supposed  to  go  back." 

J.  M.  Harris,  called  by  plaintiff,  was  an  engineer  in  a 
passing  C,  B.  &  Q.  train.  He  testifies  that  he  saw  the  acci- 
dent; that  it  was  dark  enough  for  a  light  to  show;  if  the 
fiagman  had  been  tending  to  his  business,  he  could  have 
seen  the  Wabash  train  on  a  ways;  he  could  certainly  have 
seen  it  as  far  or  farther  than  the  engineer  could  have  seen 
the  train. 

W.  S.  Walters,  called  by  plaintiff,  testifies:  "Was  con- 
ductor on  train  that  was  run  into.  Was  waiting  at  Bridge 
Junction  for  orders;  had  been  there  about  five  minutes.    My 
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signals  ware  out  on  the  rear.  Saw  Koons  when  taken  out; 
lie  was  dead.  Was  stranger  to  me.  Asked  him  that  even- 
ing when  I  went  into  the  caboose  if  he  had  ever  railroaded. 
He  told  me  he  had,  some.  Well,  I  says,  I  suppose  you  know 
how  to  take  care  of  the  rear  end  of  the  train  ?  He  said  he 
did.  I  told  him  then  we  were  going  to  carry  signals,  and 
a  train  would  follow  us  right  out,  and  whenever  we  stopped, 
to  look  out  for  them.  I  told  him  what  to  do;  told  him  t6 
flag  them;  take  a  red  light  and  go  back  in  the  rear  of  the 
train.  He  was  provided  with  red  lights.  They  were  lit 
when  I  went  to  the  caboose  to  get  my  lamp.  I  told  him,  in 
case  we  would  stop  anywhere,  to  go  back;  to  go  back  with 
his  light.  I  know  method  of  protecting  train;  it  was  by 
flagging.  The  rear  brakeman  had  to  stand  on  rear  end, 
inside  the  yard  limits,  and  flag  the  train.  I  instructed  Mr. 
Koons  how  to  do.  Inside  the  yard,  you  go  back  or  stand 
on  the  car,  according  to  circumstances.  We  were  not  on 
time — about  three  hours  late." 

C.  Murphy,  for  plaintiff :  "  I  was  about  sixty  feet  north 
of  where  the  accident  occurred.  I  passed  the  rear  end  of 
the  caboose  going  north.  Eear  brakeman  was  standing  on 
the  front  end  of  the  platform,  leaning  against  the  brake, 
when  I  passed,  a  minute  and  a  half  before  the  accident. 
There  was  nobody  there,  or  nothing  to  indicate  that  any 
one  was  protecting  the  rear  end  of  the  train.  I  was  the 
first  one  there  on  that  side  of  the  train  after  the  collision." 

Plaintiff  off ered  in  evidence  the  following  rule  of  the  Ter- 
minal Railroad  Association:  ^'The  parallel  tracks  of  the 
C,  C,  C.  &  St.  L.  and  Terminal  Railroad  Association 
between  the  Relay  depot  and  C.  &  A.  and  Wabash  crossing 
will  be  operated  in  common,  as  a  double  tra^k,  and  all  trains 
running  over  these  tracks  must  be  kept  to  the  right.  If 
from  any  cause  a  train  running  on  these  tracks  comes  to  a 
stop  the  flagman  must  be  on  the  rear  end  of  the  rear  car 
and  display  danger  signals  to  following  trains."    *    *    * 

It  is  clear  from  the  consideration  of  this  testimony  that 
deceased  was  not  where  he  should  have  been  when  the  col- 
lision took  place.    His  post  was  at  the  rear  end  of  the 


676  Appellate  Couets  of  Illinois. 

Vol.  74.]  Wabash  R.  R.  Co.  v.  Zerwick. 

caboose,  or  on  the  track  behind  the  train.  If  he  had  been 
at  either  of  these  places,  he  could  have  seen  the  approach- 
ing train,  and  if  this  accident  was  not  prevented  by  signals 
given  by  him,  he  could  at  least  have  escaped  from  the  col- 
lision. As  it  was,  he  was  killed  on  the  platform  in  front  of 
the  caboose,  and  where  one  witness  testifies  he  could  not 
see  the  Wabash  train. 

If  the  testimony  of  these  witnesses  is  true,  and  it  is  the 
uncontradicted  testimony  of  plaintiff's  witnesses,  he  did  not 
use  the  precautions  he  should  have  used  to  prevent  a  col- 
lision, and  was  not  in  the  exercise  of  that  ordinary  care  for 
his  own  safety  which  his  duty,  his  position  as  employee,  and 
the  surrounding  circumstances  required. 

For  this  reason  the  judgment  is  reversed  and  the  case 
remanded* 


EULES  OF  PEAOTIOE 


OF  THB 


APPELLATE  COURT  OP  ILLINOIS, 

FIRST  DISTRICT, 

WITH  AMENDMENTS  TO  DATE  OF  PUBUCATION, 

FEBEUAEY  5TH,  1898. 


It  is  hereby  ordered  that  all  the  rales  of  practice  hereto- 
fore adopted  and  established  by  this  court  be  and  the  same 
are  hereby  set  aside,  annulled  and  vacated;  and  that  the 
foUowinpf  rules  be,  and  they  are,  hereby  adopted,  ordered 
and  established  for  the  regulation  of  the  practice  and  pro- 
ceeding of  this  court,  and  for  the  keeping  of  the  dockets 
and  records  thereof;  and  it  is  ordered  that  said  rules  be 
entered  of  record  by  the  clerk  of  this  court. 

EuLB  1.  Records  of  trial  courts — How  prepared. — 
The  authenticated  copy  of  the  record  of  the  judgment,  order 
or  decree  of  the  trial  court,  to  be  filed  in  this  court  on 
appeal  or  error,  or  in  return  to  a  writ  of  error  or  certiorari, 
shall  contain,  in  chronological  order,  copies  of — first,  the 
process  and  service;  second,  the  pleadings;  third,  the  ver- 
dict in  jury  trials;  fourth,  the  judgment  or  decree  of  the 
court;  fifth,  all  orders  in  the  cause;  sixth,  the  bill  of  excep- 
tions, or  in  chancery  cases,  all  depositions,  the  master's 
report  and  certificate  of  evidence,  if  any;  seventh,  the  appeal 
bond,  in  cases  of  appeal.  But  in  civil  cases  a  party  or  his 
attorney  may,  by  praecipe,  direct  what  files  of  the  cause 
shall  be  included  in  the  transcript,  and  in  such  case,  if  the 
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transcript  shall  be  insufficient  to  fully  and  fairiy  present  the 
questions  involved,  the  requisite  portion  shall  be  supplied  at 
his  cost,  and  if  unnecessarily  voluminous,  he  shall  pay  the 
cost  of  unnecessary  matter.  In  no  case  shall  the  clerk 
insert  in  any  transcript  any  matter  not  a  part  of  the  record, 
and  the  clerk  of  this  court  shall  not  tax  as  costs  any  matter 
so  inserted  contrary  to  rule. 

Rule  2.  Supersedeas— Manner  of  applying  for — ^Bond. 
— If  a  supersedeas  shall  be  applied  for,  the  transcript  of  the 
record  on  which  the  application  is  made  must  be  complete, 
and  so  certified  by  the  clerk  of  the  court  below;  or,  there 
shall  be  attached  to  the  transcript  a  certificate  of  the  judge 
who  heard  the  cause  below,  that  the  transcript  contains  all 
of  the  record  necessary  to  a  full  and  fair  presentation  of 
the  errors  complained  of;  and  the  requisite  bond  must  be 
entered  into  and  filed  in  the  office  of , the  clerk  of  this  court 
according  to  law,  with  the  assignment  of  errors  written  on 
or  appended  to  the  record.  And  on  every  application  for  a 
supersedeas,  an  abstract  of  the  record,  with  a  brief  contain- 
ing the  points  and  authorities  relied  upon  and  pointing 
specifically  to  those  portions  of  the  record  upon  which  the 
alleged  errors  arose,  shall  be  presented,  with  the  record,  to 
the  court  or  judge  to  whom  the  application  is  made.  Every 
such  application  must  be  accompanied  by  a  proper  affidavit 
of  the  surety  or  sureties,  showing  the  sufficiency  of  the 
proffered  bail  or  bond. 

Rule  3.  Bond  by  attorney. — Whenever  a  bond  is  exe- 
cuted by  an  attorney  in  fact,  the  clerk  shall  require  the 
original  power  of  attorney  to  be  filed  in  his  office,  unless  it 
shall  appear  that  the  power  of  attorney  contains  other  pow- 
ers than  the  mere  power  to  execute  the  bond  in  question,  in 
which  case  the  original  power  of  attorney  shall  be  presented 
to  the  clerk,  and  a  true  copy  thereof  filed,  certified  by  the 
clerk  to  be  a  true  copy  of  the  original. 

Rule  4.  Form  of  writ  when  a  supersedeas. — When  a 
writ  shall  be  made  a  supersedeas  the  clerk  shall  indorse  upon 
said  writ  .the  following  words :  "  This  writ  of  error  is  made 
a  supersedeas,  and  is  to  be  obeyed  accordingly,"  and  he  shall 
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thereupon  file  the  writ  of  error,  with  a  transcript  of  the 
record,  in  his  office.  Said  transcript  shall  be  taken  and 
considered  as  a  due  return  to  said  writ,  and  thereupon  it 
shall  be  the  duty  of  the  clerk  to  issae  a  certificate,  in  sub- 
stance as  follows,  to  wit : 

State  of  Illinois — ss. 

Office  of  the  Clerk  of  the  Appellate  Court  of  the 
First  District. 

I  do  hereby  certify  that  a  writ  of  error  has  been  issued 
from  this  court  for  the  reversal  of  judgment  obtained  by 

V in  the Court  of at  the 

term,  A.  D.  18. .,  in  a  certain  action  of ,  which  writ 

of  error  is  made  a  supersedeas,  and  is  to  operate  as  a  suspen- 
sion of  the  execution  of  the  judgment,  and  as  such  is  to  be 
obeyed  by  all  concerned. 

Given  under  my  hand  and  the  seal  of  the  Appellate  Court 

of  the  First  District,  at ,  this day  of , 

A.  D.  18... 

,  Clerk. 

Rule  5.  To  whom  directed. — Writs  of  error  shall  be 
directed  to  the  clerk  or  keeper  of  the  record  of  the  court  in 
which  the  judgment  or  decree  complained  of  is  entered, 
commanding  him  to  certify  a  correct  transcript  of  the 
record  to  this  court;  but  where  the  plaintiff  in  error  shall 
file  in  the  office  of  the  clerk  of  this  court  a  transcript  of  the 
record,  duly  certified  to  be  full  and  complete,  before  a  writ 
of  error  issues,  it  shall  not  be  necessary  to  send  such  writ  to 
the  clerk  of  the  inferior  court,  but  such  transcript  shall  be 
taken  and  considered  as  a  due  return  to  said  writ. 

Rule  6.  Process  on  writs  of  error— Scire  facias. — The 
process  on  writs  of  error  shall  be  a  scire  facias  to  hear 
errors,  issued  on  the  application  of  the  plaintiff  in  error  to 
the  clerk,  directed  to  the  sheriff  or  other  officer  of  the 
proper  county,  commanding  him  to  summon  the  defendant 
in  error  to  appear  in  court,  and  show  cause,  if  any  he  have, 
why  the  judgment  or  decree  mentioned  in  the  writ  of  error 
shall  not  be  reversed.  If  the  scire  facias  be  not  returned 
executed,  an  alias  and  pluries  may  issue  without  an  order  of 
court. 
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Rule  7.  Return  day — Notice  by  defendant. — The  first 
day  of  each  term  shall  be  return  day,  for  the  return  of  proc- 
ess; and  no  party  shall  be  compelled  to  answer  or  prepare  for 
hearing,  unless  the  scire  facias  shall  have  been  served  ten 
days  before  the  return  day  thereof;  nor  shall  a  defendant 
be  at  a  liberty  to  enter  his  appearance  and  compel  the 
plaintiff  to  proceed  with  the  cause,  unless  he  shall  havo 
given  the  plaintiff  ten  days'  notice  before  the  term  of  his 
intention  to  enter  his  appearance  and  have  the  cause  pro- 
ceed to  ^  hearing. 

Rule  8.  Scire  facias  to  hear  errors — Notice  —Contin- 
uance. — In  all  cases  in  which  a  writ  of  error  is  made  a 
supersedeas,  the  plaintiff  in  error  shall,  on  filing  the  record 
with  the  clerk,  at  the  same  time  order  and  direct  a  scire 
facias  to  issue  to  hear  errors,  and  shall  use  reasonable  dili- 
gence to  have  the  same  served  ten  da^'s  before  the  first  day 
of  the  term  to  which  the  writ  of  error  is  made  returnable; 
on  failing  to  do  so,  the  defendant  in  error  shall  have  the 
right  to  a  hearing  at  the  said  term,  after  joining  in  error, 
without  giving  ten  days'  notice,  as  required  by  Rule  7. 

Provided,  if  there  be  not  ten  days  between  the  allowance 
of  the  supersedeas  and  the  sitting  of  the  court,  the  cause  shall 
stand  continued  until  the  next  term,  unless  by  consent  of 
parties  it  shall  be  otherwise  ordered. 

Rule  9.  Notice  to  purchasers  and  terre-tenants. — In 
all  cases  wherein  guardians,  executors  or  administrators, 
or  others  acting  in  a  fiduciary  capacity,  having  obtained  an 
order  or  decree  for  the  sale  of  lands  in  causes  exparte^  and 
a  sale  has  been  had  under  such  decree  or  order,  and  the 
same  shall  be  brought  to  this  court  for  revision,  the  pur- 
chaser or  terre-tenants  of  such  lands,  if  known,  shall  be  sug- 
gested to  the  court  by  affidavit  of  plaintiff  in  error,  and 
notice  given  them  of  the  pendency  of  the  writ  of  error,  ten 
days  before  the  first  day  of  the  term  of  the  court  to  which 
the  writ  of  error  is  returnable,  so  that  said  terre-tenants 
may  appear  and  defend. 

Rule  10.  Time  for  fliin?  records  in  appeals  and  writs 
of  error. — No  case  which  may  be  brought  to  this  court  by 
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appeal  or  writ  of  error  shall  be  placed  on  the  court  docket 
for  bearing,  unless  the  record  shall  be  filed  within  the  time 
now  prescribed  by  law,  or  within  such  further  time  as  may 
be  allowed  by  the  court  for  filing  the  same,  except,  in 
extraordinary  cases,  the  court,  upon  special  application,  may 
order  a  cause  to  be  placed  on  the  hearing  docket. 

Bulk  11.  Bemoving  records. — No  person  shall  remove 
from  the  office  of  the  clerk  any  record  of  this  court,  except 
upon  special  leave  granted  for  that  purpose.  No  record 
shall  be  taken  from  the  files  of  the  court,  except  on  applica- 
tion therefor  to  the  clerk  or  his  deputy;  and  it  is  made  the 
duty  of  the  clerk  to  report  promptly  to  the  court  every 
violation  of  this  rule.  The  clerk  shall  be  held  responsible 
for  the  safe  keeping  and  production  of  the  records.  Appli- 
cation for  leave  to  remove  records  may  be  considered  at  any 
time,  in  the  discretion  of  the  court. 

Bole  12.  Assignments  of  error. — The  appellant  or 
plaintiff  in  error  shall,  in  all  cases,  assign  errors  at  the  time 
of  filing  his  record  in  this  court,  and  on  failing  to  do  so, 
the  case  may  be  dismissed;  but  other  errors  may  be  assigned 
after  the  filing  of  the  record,  by  leave  of  the  court.  The 
appellee  or  defendant  in  error  shall  have  the  right  to  assign 
cross-errors  for  two  days  after  the  expiration  of  the  time 
within  which  the  record  is  required  by  law  to  be  filed  in 
this  court,  and  not  afterward,  without  special  leave  of  the 
court.  The  assignment  of  errors  and  cross-errors  mast  bo 
written  upon  or  attached  to  the  record. 

Bulk  13.  Inspection  of  original  papers. — Whenever, 
in  the  opinion  of  the  presiding  judge  of  any  inferior  court, 
an  inspection  of  an  original  paper  in  an  action  on  appeal  or 
writ  of  error  shall  be  important  to  a  correct  decision  of  the 
case,  such  judge  may  make  such  order  for  the  transmission, 
safe  keeping  and  return  of  such  original  paper  as  to  him 
may  seem  proper.  And  the  clerk  of  this  court  will  receive 
such  original  paper  in  connection  with  the  transcript,  and 
hold  the  same  subject  to  such  order. 

Bulb  14.  Motion  days— Orders  of  course. — Court  will 
convene  Mondays  and  Thursdays,  and  the  Branch  Appellate 
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Court  Tuesdays  and  Fridays,  and  motions  may  be  made  at 
the  opening  of  court  each  day,  immediately  after  the  decis- 
ions of  the  court  are  announced;  but  at  no  other  time,  unless 
in  case  of  necessity,  or  in  relation  to  a  cause  when  called  in 
course.  Motions  for  orders  of  course  will  be  entered  by  the 
clerk,  with  orders  of  course  made  thereon,  viz.,  for  hearing, 
taking  under  advisement,  and  entering  decision,  in  such 
manner  that  a  perfect  record  may  be  kept  of  each  step  in 
the  cause. 

EuLE  15.  Motions — Objections — Notice. — All  motions 
shall  be  in  writing,  and  when  based  on  matters  which  do 
not  appear  of  record  shall  .be  supported  by  affidavit.  They 
shall  be  filed  with  the  clerk,  together  with  the  reasons  and 
affidavits,  if  any,  in  support  thereof,  at  least  one  day  before 
they  shall  be  submitted  to  the  court,  and  at  'least  one  day 
before  the  cause  stands  for  trial,  except  as  above  provided. 
Objections  to  motions  must  also  be  in  writing,  and  filed  on 
the  same  day  the  motion  is  made,  and  oral  arguments  will 
not  be  heard:  Provided,  however,  that  a  copy  of  the  motion 
and  of  the  reasons  and  showing  in  support  of  the  same, 
shall  be  served  on  counsel  of  the  opposite  party  at  least  one 
day  before  they  shall  be  submitted  to  the  court. 

Rule  16.  Bond  for  costs. — Upon  filing  an  affidavit  that 
any  plaintiff  in  error  is  not  a  resident  of  this  State,  and 
that  no  bond  for  costs  has  been  filed,  a  rule  will  be  entered 
against  him,  to  show  cause  why  the  writ  shall  not  be 
dismissed. 

EuLE  17.  Time  to  plead. — In  all  cases  in  this  court 
where  the  defendant  in  error  or  appellee  desires  to  plead 
and  not  join  in  error,  he  shall  file  his  plea  in  the  office  of 
the  clerk  at  least  five  days  before  the  cause  stands  for  trial, 
and  the  issue  thereon  must  be  made  up  before  the  day  the 
cause  stands  for  trial. 

Rule  18.  Abstracts — Number  of  copies. — In  all  cases, 
a  party  bringing  a  cause  into  this  court  shall  furnish  a  com- 
plete abstract  or  abridgment  of  the  record,  therein  refer- 
ring to  the  appropriate  pages  of  the  record  by  numerals  on 
the  margin,  and  shall  cause  such  abstract  to  be  printed  in  a 
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neat  and  workmanlike  manner,  with  small  pica  type,  and 
leaded  lines,  and  it  shall  be  sufficient  to  cause  such  abstract 
to  be  printed  on  both  sides  of  the  paper,  with  the  same 
measure  and  margins  as  the  volumes  of  Brad  well's  Eeports, 
and  folded  and  bound  in  pamphlet  form.  Six  copies  of  said 
printed  abstracts  shall  be  filed  in  each  case,  one  for  each  of 
the  justices,  one  for  the  defendant  in  error,  one  for  the 
court  reporter  and  one  to  remain  on  file  with  the  record. 

Rule  19.  Additional  abstracts  by  defendants. — The 
defendant's  counsel  shall  be  permitted,  if  he  is  not  satisfied 
with  the  abstract  or  abridgment  furnished  by  the  plaintiff's 
counsel,  to  file  such  further  abstracts  as  he  shall  deem  nec- 
essary to  a  full  understanding  of  the  merits  of  the  cause. 

EuLB  20.  Briefs — Number  of  copies. — Printed  briefs 
will  be  required  in  all  causes,  whether  argued  orally,  in  full 
or  in  part  only,  or  when  submitted  on  briefs  without  oral 
argument.  The  briefs  should  contain  a  short,  clear  state- 
ment of  the  points,  and  the  authorities  in  support  thereof; 
and  in  citing  cases  from  published  reports,  counsel  will  be 
required  not  only  to  give  the  book  and  page,  but  also  the 
names  of  the  parties  as  they  appear  in  the  title  of  the 
reported  case;  and  the  names  of  counsel  filing  brief  or 
abstract  must  appear  to  the  same.  But  the  filing  of  a 
printed  brief  shall  not  preclude  the  party  from  filing  full 
printed  or  written  arguments  in  support  of  his  brief  of 
points  and  authorities,  provided  he  does  so  within  the  time 
his  printed  brief  is  required  to  be  filed. 

Six  copies  of  the  briefs  must  be  filed  in  each  case — one  for 
each  of  the  justices,  one  for  the  opposite  party,  one  for  the 
court  reporter  and  one  to  be  filed  with  the  record. 

EuLE  21.  Docketing  and  hearing — People's  causes. — 
Causes  in  which  the  people  are  a  party,  and  in  which  they 
have  a  direct  interest  in  the  decision,  shall  be  placed  at  the 
head  of  the  docket;  all  other  cases  shall  be  docketed  and 
called  for  argument  in  the  order  in  which  the  records  shall 
have  been  filed  with  the  clerk. 

EuLK  22.  Call  of  docket— Expiration  of  rules. — The 
docket  shall  be  called  numerically,  and  the  causes  shall  be 
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argued,  continued,  or  otherwise  disposed  of,  as  they  are 
called,  unless  for  good  cause  shown,  they  be  placed  at  the 
foot  of  the  docket;  but  not  more  than  twenty  cases  shall  be 
called  on  any  one  day.  Stipulation  of  parties  or  their 
attorneys  to  place  causes  at  the  foot  of  the  docket,  op  other- 
wise changing  the  order  in  which  causes  are  to  be  called, 
will  not  be  recognized.  All  unexpired  rules  will  terminate 
upon  the  call  of  the  cause  for  hearing :  Provided,  that  if 
the  court  shall  give  time  to  either  party,  without  the  con- 
sent of  the  other,  the  cause  shall  not  lose  its  precedence  on 
the  docket. 

Rule  23.  Time  for  filing  abstracts  and  briefs. — In 
all  cases  where  the  record  shall  have  been  filed  with  the 
clerk  not  less  than  twenty  days  before  the  first  day  of  the 
term,  including  all  cases  continued  from  a  former  term,  and 
all  other  cases  to  and  including  No.  80  on  the  term  docket, 
the  appellant  or  plaintiff  in  error  shall  file  with  the  clerk 
his  abstract  and  brief  at  least  five  days  before  the  first  day 
of  the  term;  and  in  all  cases  from  81  to  100,  inclusive,  on  or 
before  the  first  Monday  of  the  term;  and  in  all  cases  from 
101  to  120,  inclusive,  on  or  before  the  second  Monday  of  the 
term;  and  in  all  other  cases  on  or  before  the  fourth  Monday 
of  the  term.  In  case  of  the  failure  of  the  plaintiff  in  error 
or  appellant  to  file  both  his  abstract  and  brief  within  the 
time  above  limited,  the  appeal  or  writ  of  error  will  be  dis- 
missed on  motion  and  notice  before,  or  without  notice  on 
the  call  of  the  docket,  unless  the  delay  is  excused  upon  cir- 
cumstances to  be  shown.  (See  Eule  30.)  In  all  cases  the 
appellee  or  defendant  in  error  shall  file  his  brief  at  least  two 
days  before  the  day  the  same  is  called  for  hearing,  and  also 
within  not  exceeding  ten  days  after  the  expiration  of  the 
time  limited  in  this  rule  for  the  filing  of  briefs  by  the  appel- 
lant or  plaintiff  in  error. 

On  all  appeals  from  interloentory  orders  granting 
injunctions  or  appointing  receivers,  the  appellants  shall  file 
abstracts  and  briefs,  as  required  on  other  appeals,  within 
seven  days  after  filing  the  record  in  this  court.  And  the 
appellees  shall  file  briefs  within  the  next  five  days  alter  the 
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appellants'  briefs  are  filed.  Then  the  cases  will  be  taken 
under  advisement  at  such  time  as  the  court  may  fix,  and,  in 
the  absence  of  any  special  order,  will  be  at  the  head  of  the 
next  call  of  the  calendar. 

Provided,  however,  that  it  shall  be  the  duty  of  the  appel- 
lant from  such  interlocutory  order  to  give  the  opposite 
party  or  his  solicitor  notice  of  the  time  of  filing  the  record 
in  said  appeal  on  or  before  the  day  of  filing  the  same.  And 
on  failure  so  to  do,  the  appellee  shall  have  such  further  time 
to  file  briefs  as  the  court  may  direct. 

EuLE  24.  Oral  argament. — Oral  arguments  will  be  heard 
on  the  calling  of  a  cause  upon  the  regular  call  of  the  docket 
on  behalf  of  the  appellant  or  plaintiff  in  error,  if  he  shall  have 
complied  with  the  rule  in  regard  to  filing  printed  abstract 
and  brief;  and  on  behalf  of  the  appellee  or  defendant  in 
error,  if  he  shall  have  filed  his  printed  brief  on  or  before  the 
day  preceding  the  day  of  the  calling  of  the  cause.  Printed 
or  written  arguments  of  either  party,  in  addition  to  the 
brief,  will  not  be  received,  unless  the  same  shall  have  been 
filed  within  the  time  prescribed  by  these  rules  for  the  filing 
of  printed  briefs  by  such  party,  except  that  the  appellant 
or  plaintiff  in  error  shall  be  at  liberty  to  file  a  written  or 
printed  reply  at  any  time  before  the  argument  of  the  case 
is  commenced. 

EuLB  25.  Time  for  argninent.— The  time  allowed  for 
each  oral  argument  upon  the  hearing  of  a  cause  shall  be 
restricted  to  one  hour,  except  the  closing  argument,  which 
shall  be  restricted  to  thirty  minutes, unless  otherwise  specially 
permitted.  Oral  arguments  will  not  be  heard  upon  any 
motion,  unless  specially  directed  by  the  court.  If  the  appel- 
lant or  plaintiff  in  error  makes  no  opening  argument,  the 
appellee  or  defendant  in  error  will  be  allowed  but  fifteen 
minutes,  and  the  appellant  or  plaintiff  in  error  shall  be 
allowed  fifteen  minutes  in  which  to  reply. 

EuLE  26.  Damages  on  dismissing  appeals. — When 
appeals  from  decrees,  judgments  or  orders  for  the  recovery 
of  money  are  dismissed  by  this  court  for  want  of  prosecution 
or  for  failing  to  file  authenticated  copies  of  records,  as 
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required  by  law,  the  court  will  award  damages  against  the 
appellant  upon  the  amount  recovered  in  the  court  below, 
not  exceeding  ten  per  cent  on  the  first  $100,  and  five  per 
cent  on  any  excess. 

Rule  27.  Belieariiigs — Time  and  manner  of  appliea- 
tion. — Application  for  a  rehearing  of  any  cause  shall  be 
made  by  petition  to  the  court,  signed  by  counsel,  stating  the 
grounds  for  a  rehearing  and  the  authorities  relied  on  in  sup- 
port thereof.  Within  ten  days  after  a  decision  is  entered  of 
record,  the  party  desiring  a  rehearing  shall  give  notice  in 
writing  to  the  opposite  party  or  his  attorney  of  his  inten- 
tion to  make  such  application,  and  shall,  within  said  ten 
days,  file  with  the  clerk  of  this  court  a  copy  of  such  notice 
with  proof  of  the  due  service  thereof,  and  within  said  ten 
days  he  shall  also  file  with  the  clerk  six  printed  copies  of 
the  petition  for  a  rehearing.  If  a  rehearing  be  granted  the- 
case  will  be  reconsidered  upon  the  record,  abstracts,  original 
briefs,  petition,  and  any  answer  thereto,  of  which  six  printed 
copies  shall  have  been  filed  with  the  clerk  of  the  court  within 
ten  days  after  the  order  granting  a  rehearing  is  entered  of 
record. 

EuLB  28.  Sehearing — Sapersedeas— Stay  of  proceed- 
iugs.^-Any  two  of  the  justices  of  this  court  may,  in  vaca- 
tion, issue  an  order  which  shall  operate  as  a  supersedeas  in 
any  case  which  has  been  submitted  to  this  court  for  hearing 
and  judgment,  whenever  a  re-argument  of  the  same  shall, 
in  their  opinion,  be  advisable. 

Whenever  a  petition  for  a  rehearing  shall  be  presented  to 
either  of  the  justices  of  this  court  in  vacation,  if  he  shall 
certify  that  there  are  probable  grounds  for  granting  a 
reliearing,  all  further  proceedings  authorized  by  the  judg- 
ment of  this  court  shall  be  stayed  until  the  next  term  of 
the  court. 

KuLE  29.  Taxing  printer's  fees  for  abstracts. — Upon 
printed  abstracts  being  furnished  in  conformity  with  the 
rules  of  this  court,  it  shall  be  the  duty  of  the  clerk  to  tax  a 
printer's  fee  at  the  rate  of  twenty  cents  for  each  one  hun- 
dred words  of  one  copy  of  such  abstracts  against  the  unsuc- 
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cessful  party  not  furnishing  the  same,  as  costs,  to  be  recov- 
ered by  the  successful  party  furnishing  such  abstract. 
Appellees  or  defendants  in  error  who  shall  file  additional 
abstracts  under  the  rules  of  this  court  shall,  if  successful  in 
the  cause,  be  entitled  to  have  taxed  like  fees  for  such  addi- 
tional abstracts  on  motion,  if  the  court  shall  be  of  the  opin- 
ion that  such  additional  abstractn  were  necessary. 

Rule  30.  Extending  time  for  filing  abstracts  and 
briefs. — Ordered,  that  no  extension  of  time  in  which  to 
file  abstracts  or  briefs  will  be  granted,  except  upon  written 
stipulations  of  the  parties,  or  upon  at  least  one  day's  notice 
to  the  opposite  party,  and  consideration  by  the  court  of 
circumstances  shown  by  affidavit,  of  which  a  copy  has  been 
served  with  the  notice. 

Rule  81.  Appellate  Conrt  library. — The  books  of  the 
law  library  of  this  court  shall  not  be  marked  or  underlined 
with  pen  or  pencil;  nor  shall  the  pages  of  the  same  be 
folded  down;  and  no  books  shall  be  taken  from  the  confer- 
ence room  without  the  consent  of  the  court  being  first 
obtained  for  that  purpose.  Any  violation  of  this  rule  will 
be  considered  as  a  contempt  of  court,  and  the  person  offend- 
ing may  be  fined  therefor  at  the  discretion  of  the  court. 
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INJURIES  TO  THE  PERSON— Damag6&-f7,600  held  not  excess- 
ive in  the  particular  case 61 8 

In  what  the  cause  of  action  consists. . . .  ^ 74 

Mental  suffering  as  an  element  of  damages  for. 4S0 

Risks  incident  to  an  employment 164 

INJUNCTIONS— Restraining  the  collection  of  judgments. 500 

Questions  to  be  considered 500 

To  restrain  a  conspiracy 465 

On  account  of  irreparable  in  jury— Facts  showing  injury  must 

be  pleaded 465 

To  prevent  maintenance. '. 465 

To  prevent  a  multiplicity  of  suits 465 

To  prevent  a  multiplicity  of  suits — No  inference  where  remedy 

is  adequate  without  an  injunction 465 

To  restrain  waste 851 

INNOCENT  PURCHASERS— Notes  founded  on  illegal  contracts. .  801 

INSTRUCTIONa-An  instruction  given  for  a  plaintiff  held  to  mis- 
state a  defense 273 

Assuming  controverted  matters 559 

Based  on  a  statute  rather  than  on  the  evidence 586 

Containing  abstract  propositions  of  law — Where  error  to  give.  41 
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Trial  by  jury  in  probate  matters 241 
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Right  to  plead  extinguished  by  new  obligation 17 
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